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United  States  Circuit  Court  of  Appeals 
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COLUMBIA  AND  NEHALEM  RIVER 
RAILROAD  COMPANY,  a  Corporation, 
and  A.  S.  KERRY, 

Appellants, 
vs. 

ELBERT  G.  CHANDLER  and  NORTH- 
WE  STERN  EQUIPMENT  COM- 
PANY, a  Corporation, 

Appellees. 

Names  and  Addresses  of  the  Attorneys  of  Record 

Veazie,  JNIcCourt  and  Veazie,  and 
J.  C.  Veazie, 

Corbett  Building,  Portland,  Ore., 
for  AppeUants, 

W.  R.  Litzenberg, 

Wilcox  Building,  Portland,  Ore., 
for  A  ppellees. 


CITATION  ON  APPEAL. 

United  States  of  America, 
District  of  Oregon, — ss. 

To  Elbert  G.  Chandler  and  Northwestern  Equipment 
Company,  a  corporation,  plaintiffs. 

Greeting : 

Whereas,  Columbia  and  Nehalem  River  Railroad, 
a  corporation,  and  A.  S.  Kerry,  defendants,  have  late- 
ly appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  decree  rendered 
in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  in  your  favor,  and  has  given  the  security 
required  by  law; 

You  are,  therefore,  hereby,  cited  and  admonished  to 
be  and  appear  before  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof,  to 
show  cause,  if  any  there  be,  why  the  said  decree  should 
not  be  corrected,  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  Oregon,  in  said 
District,  this  26th  day  of  April,  in  the  year  of  our  Lord, 
one  thousand,  nine  hundred  and  sixteen. 

CHAS.  E.  WOLVERTON, 

Judge. 
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I  hereby  accept  service  of  the  foregoing  citation  on 
behalf  of  Elbert  G.  Chandler  and  Northwestern  Equip- 
ment Company,  plaintiffs  and  appellees. 

W.  R.  LITZENBERG, 
Attorney  for  said  Plaintiffs  and  Appellees. 

Filed  April  26,  1916. 

G.  H.  MARSH,  Clerk. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

July  Term  1915. 

BE  IT  REMEMBERED,  That  on  the  19th  day 
of  August,  1915,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon,  a 
Bill  of  Complaint,  in  words  and  figures  as  follows, 
to-wit : 

BILL  OF  COMPLAINT. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Elbert  G.  Chandler  and  Northwestern  Equipment  Co., 
a  corporation. 

Plaintiffs, 
vs. 
Columbia  &  Nehalem  River  R.  R.  Co.,  a  corporation, 
and  A.  S.  Kerry, 

Defendants. 

To  the  Judges  of  the  District  Court  of  the  United  States 
for  the  District  of  Oregon: 
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Elbert  G.  Chandler,  of  Portland,  Oregon,  and  the 
Northwestern  Equipment  Co.,  a  corporation  of  the 
State  of  Oregon,  having  its  principal  office  and  place 
of  business  at  Portland,  Oregon,  brings  this  their  bill 
of  complaint  against  the  Columbia  &  Nehalem  River 
R.  R.  Co.,  a  corporation  of  Oregon,  with  an  office  at 
Kerry,  Oregon,  and  A.  S.  Kerry,  of  Kerry,  Oregon, 
all  residents  and  citizens  of  the  State  of  Oregon,  and 
inhabitants  of  the  District  of  Oregon,  and  for  cause  of 
suit  plaintiffs  allege  as  follows,  to-wit: 

I. 

That  heretofore  and  on  or  before  the  25th  day  of 
February,  1915,  Elbert  G.  Chandler,  one  of  the  plain- 
tiffs herein,  was  the  true,  original  and  first  inventor 
of  certain  new  and  useful  improvements  in  logging 
trucks  not  known  or  used  by  others  in  this  country  be- 
fore his  invention  or  discovery  thereof,  and  not  pat- 
ented or  described  in  any  printed  publication  in  this  or 
any  foreign  country,  before  his  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  application 
for  patent  therefor  hereinafter  recited,  and  not  in  pub- 
lic use  or  on  sale  in  the  United  States  for  more  than 
two  years  prior  to  his  application  for  patent  there- 
for, hereinafter  recited;  and  that  no  application  for  a 
foreign  patent  for  said  invention  was  filed  more  than 
twelve  months  prior  to  the  filing  of  the  application  for 
the  hereinafter  recited  patent  in  this  country. 
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II. 

That  the  said  Elbert  G.  Chandler,  being  as  afore- 
said the  inventor  of  said  improvements,  and  being  a 
citizen  of  the  United  States,  made  application  to  the 
proper  department  of  the  Government  of  the  United 
States,  to-wit,  the  Commissioner  of  Patents,  for  letters 
patent  in  accordance  with  the  then  existing  acts  of  con- 
gress, and  having  complied  in  all  respects  with  the  con- 
ditions and  requirements  of  said  acts,  on  the  25th  day 
of  May,  1915,  letters  patent  of  the  United  States  No. 
1,140,875,  signed,  sealed  and  executed  in  due  form  of 
law  for  said  invention  or  discovery,  were  issued  and  de- 
livered to  the  said  Elbert  G.  Chandler,  whereby  there 
was  secured  to  him  and  to  his  heirs,  legal  representa- 
tives and  assigns  for  the  term  of  seventeen  j^ears  from 
the  25th  day  of  May,  1915,  the  full  and  exclusive  right 
of  making,  using  and  vending  said  improvement  to 
others  to  be  used,  which  said  letters  patent  are  now  of 
record  in  the  patent  office  of  the  United  States,  and 
the  original  or  a  certified  copy  of  which  is  ready  here 
in  court  to  be  produced. 

III. 

That  a  description  or  specification  of  the  aforesaid 
improvement  was  given  in  the  schedule  to  the  aforesaid 
letters  patent,  accompanied  by  said  drawings  referred 
to  in  such  schedule  and  forming  a  part  of  said  letters 
patent.  The  said  letters  patent  and  the  said  specifica- 
tions thereto  annexed,  which,  or  an  exemplified  copy  of 
which,  plaintiff  will  produce  as  directed  by  this  court, 
were  duly  recorded  in  the  patent  office. 
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IV. 

That  this  plaintiff  Elbert  G.  Chandler,  is  President 
and  one  of  the  Directors  and  principal  Stockholders  of 
]:)laintiff,  the  Northwestern  Equipment  Co.,  and 
through  said  Northwestern  Equipment  Co.,  he  has  been 
and  is  engaged  in  the  manufacture  and  sale  of  Logging 
Trucks  built  according  to  the  specification  and  claims 
of  said  letters  patent;  that  said  plaintiff  Elbert  G. 
Chandler  is  the  exclusive  owner  of  said  letters  patent 
and  of  the  invention  and  improvement  therein  described, 
and  claims  and  owns  all  rights  secured  by  said  letters 
patent  since  the  date  thereof  and  is  entitled  to  be  pro- 
tected in  the  enjoyment  of  the  same. 

V. 

Yet  the  said  defendant,  well  knowing  the  premises 
and  the  rights  secured  to  your  orators,  as  aforesaid, 
but  contriving  to  injure  your  orators,  and  to  deprive 
them  of  the  benefits  and  advantages  which  might  and 
othervWse  would  accrue  unto  them  from  said  invention 
after  the  issuing  of  the  letters  patent  and  after  the 
vesting  of  the  same  in  your  orators,  as  aforesaid,  and 
before  the  commencement  of  this  suit,  did,  as  your 
orators  are  informed  and  believe,  without  the  license 
or  allowance  and  against  the  will  of  your  orators,  and 
in  violation  of  their  rights  and  in  infringement  of  the 
aforesaid  letters  patent  w'ithin  the  District  of  Oregon 
and  elsewhere  in  the  United  States  unlawfully  and 
wrongfully,  and  in  defiance  of  the  rights  of  your  ora- 
tors, make  or  have  made  for  its  use,  logging  trucks 
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made  according  to  and  employing  and  containing  said 
invention,  and  that  it  now  is  in  possession  of  and  is 
using  a  large  number  of  said  logging  trucks,  all  in 
defiance  of  the  rights  acquired  by  and  secured  to  your 
orators,  as  aforesaid,  and  to  their  great  and  irreparable 
loss  and  injury,  and  by  which  they  are  and  still  are 
being  deprived  of  great  gain  and  profits  which  they 
might  and  otherwise  would  have  obtained,  and  which 
have  been  received  and  enjoyed,  and  are  being  received 
and  enjoyed  by  the  said  defendants  by  and  through  their 
aforesaid  unlawful  acts  and  doings. 

VI. 

And  your  orators  further  show  unto  Your  Honors, 
that  said  defendant  did,  on  or  about  the  5th  day  of 
February,  1915,  order  from  your  orators  thirty  (30) 
sets  of  logging  trucks  embodying  the  invention  and  im- 
provements of  your  orator  Elbert  G.  Chandler,  at  the 
price  of  Seven  Hundred  (700)  Dollars  per  set;  that 
said  order  was  confirmed,  in  writing,  by  these  plaintiffs 
on  or  about  February  6,  1915;  that  thereafter  and  on 
about  February  11th,  1915,  and  after  these  plaintiffs 
had  ordered  material  for  the  construction  of  said  trucks 
so  ordered  by  said  defendants,  defendant  A.  S.  Kerry 
came  to  Portland  and  informed  your  orators  that  the 
Seattle  Car  and  Foundiy  Co.  had  made  him  a  better 
price  on  the  same  kind  of  truck;  that  your  orators  in- 
formed Mr.  Kerry  at  the  time  that  said  logging  truck 
was  his  invention,  and  that  no  one  else  could  build  or 
use  it  without  infringing  his  rights;  that  said  defend- 
ant A.   S.   Kerry  advised  vour  orators  that  it  was  a 
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matter  of  money  with  him  and  that  these  plaintiffs 
could  either  take  one-half  the  order  at  a  price  of  Six 
Hundred  Twenty-five  (625)  Dollars  per  set,  or  that 
he  would  place  all  of  it  elsewhere;  that  your  orators 
were  thus,  not  only  forced  to  take  one-half  the  order 
for  its  improved  logging  trucks,  as  originally  placed, 
and  for  which  materials  had  already  been  ordered,  but 
were  forced  to  take  said  one-half  order  at  a  greatly  re- 
duced price,  and  these  plaintiffs  reluctantly  and  under 
protest  undertook  to  fill  the  half  order  at  the  reduced 
price. 

VII. 

And  your  orators  further  show  unto  Your  Honors, 
on  information  and  belief,  that  said  defendants  have 
purchased  from  others  than  your  orators  large  quan- 
tities of  logging  trucks  built  according  to  the  specifica- 
tion and  claims  of  the  letters  patent  hereinbefore  re- 
ferred to,  and  have  made  and  realized  large  profits  and 
advantages  in  so  doing,  but  to  what  extent  and  how 
much  j^our  orators  do  not  know  and  pray  a  discovery 
thereof.  And  your  orators  say  that  the  use  of  said  in- 
vention by  said  defendants  and  their  determination  to 
continue  the  same,  and  their  unlawful  acts  as  afore- 
said, in  disregard  and  defiance  of  the  rights  of  your 
orators,  have  the  effect  to  and  do  encourage  and  induce 
others  to  venture  to  infringe  said  patent  in  disregard 
of  your  orators'  rights. 

And  your  orators  further  show  unto  Your  Honors, 
that  they  have  caused  notice  to  be  given  to  said  de- 
fendant of  said  infringement  and  of  the  rights  of  your 
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orators  in  the  premises,  and  requested  them  to  desist 
and  refrain  therefrom;  but  defendants  have  disregarded 
said  notice  and  refused  to  desist  from  said  infringements, 
and  still  continue  to  use  and  purchase  for  use,  logging 
trucks  which  infringe  said  letters  patent  owned  and 
controlled  by  these  plaintiffs. 

And  forasmuch  as  your  orators  have  no  adequate  re- 
lief except  in  this  court,  to  the  end  that  the  defendants 
may  be  compelled  to  account  for  and  to  pay  over  the 
income  and  profits  thus  unlawfully  derived  from  the 
violation  of  the  rights  of  your  orators  as  above,  and  be 
restrained  from  any  further  violation  of  said  rights, 
your  orators  pray  that  Your  Honors  may  grant  a  writ 
of  injunction,  restraining  the  defendants  and  each  of 
them  and  their  agents  from  any  further  construction,  or 
sale  or  use  in  any  manner  of  said  patented  invention 
or  any  part  thereof,  in  violation  of  the  rights  of  your 
orators  as  aforesaid,  and  that  the  logging  trucks  now 
in  the  use  of  the  said  defendants  may  be  destroyed,  or 
delivered  up  to  your  orators  for  that  purpose.  And 
also,  that  Your  Honors,  upon  the  entering  of  a  decree 
for  infringement,  as  above  praj^ed  for,  may  proceed  to 
assess,  or  cause  to  be  assessed  under  j^our  direction,  in 
addition  to  the  profits  to  be  accounted  for  by  the  de- 
fendants as  aforesaid,  the  damages  your  orators  have 
sustained  by  reason  of  such  infringement,  and  that  Your 
Honors  msiy  increase  the  actual  damages  so  assessed 
to  a  sum  equal  to  three  times  the  amount  of  such  as- 
sessment, under  the  circumstances  of  the  wilful  and 
unjust  infringement  by  the  said  defendant  as  herein 
set  forth. 


vs.  Columbia  ^  Nehalem  Rive?'  R.  R.,etal  9 

And  your  orators  also  pray  for  a  provisional  or  pre- 
liminary injunction,  and  for  such  other  relief  as  the 
equity  of  the  case  may  require,  and  as  to  Your  Honors 
may  seem  meet. 

ELBERT  G.  CHANDLER, 

Northwestern  Equipment  Company, 

By  E.  G.  CHANDLER,  Pres., 

Complainants. 

W.  R.  LITZENBERG, 

Solicitor  for  Complainants. 

United  States  of  America, 

State  of  Oregon, 

County  of  Multnomah, — ss. 

On  the  18th  day  of  August,  1915,  at  Portland,  in 
the  County  and  State  aforesaid,  before  me  personally 
appeared  Elbert  G.  Chandler,  and  solemnly  affirmed 
that  he  has  read  the  foregoing  Bill  and  knows  the  con- 
tents thereof,  and  verifies  this  complaint  for  himself  and 
his  co-plaintiff,  and  that  he  knows  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  matters  therein 
stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  them  to  be  true,  and  thereupon  sub- 
scribed the  same. 

I.  M.  GRIFFIN, 
Notary  Public  within  and  for  the 
County  of  Multnomah,  Sta^e  of  Oregon. 
(Seal) 

Filed  August  19,  1915. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to-wit,  on  the  23rd  day  of  October, 
1915,  there  was  duly  filed  in  said  Court  and  cause, 
an  answer  in  words  and  figures  as  follows,  to- wit: 

ANSWER. 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon: 

Come  now  the  Columbia  and  Nehalem  River  Rail- 
road, a  corporation,  erroneously  impleaded  as  the  Co- 
lumbia and  Nehalem  River  Railroad  Company,  and 
A.  S.  Kerry,  the  above  named  defendants,  and  answer- 
ing the  Bill  of  Complaint  herein  admit,  deny  and  allege 
as  follows,  to-wit: 

I. 

Said  defendants  deny  that  heretofore  or  on  or  about 
the  25th  day  of  February,  1915,  or  at  any  time,  the 
plaintiff  Elbert  G.  Chandler  was  the  true,  original  or 
first  inventor  of  any  new  or  useful  improvement  in  log- 
ging trucks,  or  of  any  improvement  in  logging  trucks 
not  known  or  used  by  others  in  this  country  before  his 
alleged  invention  or  discovery  thereof,  or  of  any  im- 
provements in  logging  trucks  not  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country, 
before  his  alleged  invention  or  discovery  thereof,  or  more 
than  two  years  prior  to  his  application  for  patent  there- 
for, or  of  any  improvement  of  logging  trucks  not  in 
public  use  or  on  sale  in  the  United  States  for  more  than 
two  years  prior  to  his  application  for  patent  therefor; 
and  these  defendants  are  without  knowledge  whether 
any  application  for  a  foreign  patent  for  said  alleged 
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invention  was  filed  more  than  twelve  months  prior  to  the 
application  by  the  said  plaintiff  for  his  patent  in  the 
United  States. 

II. 

These  defendants  deny  that  the  said  Elbert  G. 
Chandler  was  the  inventor  of  said  or  any  improvements, 
but  admit  that  he  did  make  application  to  the  Com- 
missioner of  Patents  for  letters  patent  on  an  alleged 
invention,  and  that  patent  therefor  was  issued  to  him, 
but  these  defendants  deny  that  the  said  Elbert  G. 
Chandler  complied  in  all  or  any  respect  with  the  con- 
ditions or  requirements  of  the  acts  of  Congress  relating 
to  the  issuance  of  patents,  and  deny  that  by  the  issuance 
of  said  letters  patent  there  was  secured  to  him  or  to  his 
heirs  or  legal  representatives  or  assigns,  for  any  terms 
of  years,  the  full  or  exclusive  or  any  right  of  making 
or  using  said  alleged  improvement,  or  vending  the  same 
to  others  to  be  used. 

III. 

These  defendants  are  without  knowledge  whether 
or  not  said  plaintiff  Elbert  G.  Chandler,  is  president  or 
one  of  the  directors,  or  one  of  the  principal  stockholders 
of  plaintiff,  the  Northwestern  Equipment  Company, 
and  are  without  knowdedge  whether  or  not  through  said 
Northwestern  Equipment  Company  said  plaintiff  has 
engaged  in  the  manufacture  or  sale  of  logging  trucks 
built  according  to  the  specification  and  claims  of  said 
letters  patent,  except  that  these  defendants  admit  that 
said  Northwestern  Equipment  Company  did  sell  to  the 
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said  Columbia  and  Nehalem  River  Railroad  certain  log- 
ging trucks  having  the  outer  draw-bar  of  standard  height 
and  the  inner  draw-bar  below  standard  height.  These 
defendants  are  without  knowledge  whether  the  said 
plaintiff  Elbert  G.  Chandler  is  the  exclusive  owner  of 
the  said  letters  patent,  but  deny  that  he  is  the  exclusive 
owner,  or  the  owner  at  all,  of  any  invention  or  improve- 
ment therein  described.  These  defendants  deny  that  any 
rights  are  secured  by  said  letters  patent  and  deny  that 
the  said  Elbert  G.  Chandler  is  entitled  to  be  protected 
in  the  enjoyment  of  any  rights  under  said  letters  patent. 

IV. 

These  defendants  admit  that  the  defendant  Colum- 
bia and  Nehalem  River  Railroad  has  ordered  from  the 
plaintiff,  Northwestern  Equipment  Company,  certain 
logging  trucks  having  the  outer  draw-bar  of  standard 
height  and  the  inner  draw-bar  below  standard  height, 
and  has  ordered  and  procured  from  the  Seattle  Car  and 
Foundry  Company,  a  corporation  of  the  State  of  Wash- 
ington, having  its  principal  place  of  business  in  Seattle, 
in  said  State,  twenty  sets  of  the  said  trucks,  and  that  the 
defendant  Columbia  and  Nehalem  River  Railroad  has 
used  the  said  logging  trucks  in  its  logging  operations, 
but  defendants  deny  that  they  at  any  time  knew,  or  that 
they  now  know,  that  the  plaintiff  Elbert  G.  Chandler 
was  the  inventor  of  any  improvement  employed  or  con- 
tained in  such  logging  trucks,  or  any  of  them,  and  deny 
that  they  knew  at  the  time  the  said  logging  trucks  were 
so  ordered  and  procured  that  the  said  Elbert  G.  Chandler 
claimed  to  be  the  inventor  of  any  improvement  em- 
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bodied  or  contained  in  said  logging  trucks,  or  that  he 
had  made  application  for  or  received  United  States 
patent  for  any  such  alleged  invention  or  improvement, 
and  deny  that  the  defendants  or  either  of  them,  at  any 
time  contrived  or  intended  to  injure  plaintiffs,  or  either 
of  them,  or  to  deprive  the  plaintiffs,  or  either  of  them, 
of  anj'-  benefits  or  advantages  which  might  otherwise 
accrue  to  them,  or  either  of  them,  from  any  invention 
either  before  or  after  the  issuance  of  the  said  letters 
patent ;  and  these  defendants  deny  that  they  have  at  any 
time  infringed  or  violated  any  rights  of  the  plaintiffs, 
or  either  of  them,  or  that  the  defendants  or  either  of 
them  have  acted  wrongfully  or  unlawfully  or  in  defiance 
of  any  rights  of  the  plaintiffs,  or  either  of  them,  in 
causing  to  be  made  or  in  using  the  said  logging  trucks, 
and  these  defendants  deny  that  any  loss  or  injury  has 
been  occasioned  to  plaintiffs,  or  either  of  them,  by  these 
defendants,  and  deny  that  the  plaintiffs,  or  either  of 
them,  have  at  any  time  been  or  are  being  deprived  of 
any  gains  or  profits  which  they  might  or  would  have 
obtained,  and  deny  that  these  defendants  have  received 
or  enjoyed,  or  are  receiving  or  enjoying  any  profits  or 
gains  to  which  the  plaintiffs,  or  either  of  them,  are  or 
at  any  time  have  been  entitled. 

V. 

These  defendants  deny  that  they,  or  either  of  them, 
did  on  or  about  the  5th  day  of  February,  1915,  or  at 
any  time  order  from  the  plaintiffs  thirty  sets  of  logging 
trucks  embodying  any  invention  or  improvement  of 
the  said  Elbert  G.  Chandler,  and  deny  that  any  such 
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order  was  confirmed  in  writing  or  otherwise  by  the 
plaintiffs,  and  deny  that  said  Chandler  informed  A.  S. 
Kerrj^  that  said  logging  truck  was  his  invention,  but 
admit  that  the  defendant  Columbia  and  Nehalem  River 
Railroad  did  order  from  the  Seattle  Car  and  Foundry 
Company  twenty  sets  of  logging  trucks  having  their 
outer  draw-bars  of  standard  height  and  their  inner  draw- 
bars below  standard  height,  and  that  said  defendants 
did  order  from  the  said  plaintiff,  the  Northwestern 
Equipment  Company,  fifteen  sets  of  such  logging 
trucks,  and  that  it  was  understood  and  agreed  by  and 
between  said  defendant  and  the  plaintiff  Northwestern 
Equipment  Company  that  said  trucks  should  be  fur- 
nished, and  they  were  furnished,  at  the  price  of  $625.00 
per  set,  and  that  said  defendants  required  the  said  plain- 
tiff to  furnish  the  said  logging  trucks  at  the  same  price 
at  which  the  Seattle  Car  and  Foundiy  Company  had 
offered  to  furnish  the  same;  but  these  defendants  deny 
that  the  plaintiffs  were  forced  to  take,  accept  or  fill  the 
said  order,  and  deny  that  the  plaintiffs  had  ordered 
materials  for  any  greater  number  of  logging  trucks  than 
said  defendants  actually  took. 

VI. 

That  defendants  deny  that  they  have  purchased  any 
logging  trucks  built  according  to  the  specifications  or 
claims  of  the  said  letters  patent,  except  that  they  admit 
the  defendant  Columbia  and  Nehalem  River  Railroad 
has  purchased  from  the  Seattle  Car  and  Foundry  Com- 
pany and  from  the  plaintiflP  Northwestern  Equipment 
Compam%  the  logging  trucks  hereinabove  described; 
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and  defendants  deny  that  they  have  made  or  realized 
large  or  any  profits  or  advantages  in  so  doing,  and 
deny  that  they  have  used  any  invention  of  the  plaintiffs, 
or  either  of  them,  and  deny  that  they  intend  to  use 
any  invention  of  the  plaintiffs,  or  either  of  them,  and 
deny  that  the  defendants,  or  either  of  them,  have  com- 
mitted any  unlawful  acts  or  have  disregarded  or  defied 
any  rights  of  the  plaintiffs,  or  either  of  them,  and  deny 
that  the  defendants,  or  either  of  them,  have  infringed 
or  have  encouraged  or  induced  any  one  else  to  infringe 
any  rights  of  the  plaintiffs,  or  either  of  them ;  and  these 
defendants  admit  that  the  plaintiffs  have  notified  the 
defendants  that  they,  the  plaintiffs,  claim  the  exclusive 
riq-ht  to  construct  and  sell  logging  trucks  having  the 
outer  draw-bars  higher  than  the  inner  draw-bar,  and 
that  the  defendant  the  Columbia  and  Nehalem  River 
Railroad  has  refused  to  desist  from  using  the  said  log- 
ging trucks  so  purchased  by  it  from  the  Seattle  Car 
and  Foundry  Company;  but  defendants  deny  that  they, 
or  either  of  them,  have  infringed  any  right  of  the  plain- 
tiffs, or  either  of  them,  and  deny  that  the  defendants 
or  either  of  them  have  used  or  purchased  or  continue 
to  use  or  purchase  for  use,  any  logging  trucks  which 
infrinsre  any  rights  of  the  nlaintiffs,  or  either  of  them. 

For  a  first  further  and  separate  answer  and  de- 
fense to  said  Bill  of  Complaint,  these  defendants  allege 
that  the  said  Elbert  G.  Chandler  was  not  the  original  or 
first  inventor  or  discoverer  of  any  part  of  the  alleored 
invention  or  improvement  described  in  the  said  patent 
claimed  by  him,  but  that  durins"  or  prior  to  the  month 
of  November,  1P14,  and  long  prior  to  the  alleged  in- 
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vention  of  the  said  improvement  by  the  said  Elbert  G. 
Chandler  the  defendant  A.  S.  Kerry  did  inform  the 
said  Elbert  G.  Chandler  and  the  Northwestern  Equip- 
ment Compam^  as  well  as  the  Seattle  Car  and  Foundry 
Company,  that  he  desired  to  have  built  for  use  upon 
the  logging  railway  of  the  defendant  Columbia  and 
Nehalem  River  Railroad,  logging  trucks  having  the 
draw-bar  or  coupling  apparatus  at  the  outer  end  of 
standard  height,  so  as  to  couple  with  standard  equip- 
ment, and  the  draw^-bar  or  coupling  apparatus  at  the 
inner  end  below  standard  height  so  that  said  inner 
draw-bar  and  coupling  apparatus  would  not  interfere 
with  long  logs  which  might  sag  in  the  course  of  trans- 
portation, and  that  said  alleged  improvement  which  is 
embodied  in  said  patent  of  Elbert  G.  Chandler  was  and 
is  simply  the  idea  so  suggested  by  the  said  A.  S.  Kerry 
to  the  said  Elbert  G.  Chandler,  and  that  the  said  Elbert 
G.  Chandler  has  surreptitiously,  wTongfullj^  and  unlaw- 
fully endeavored  to  appropriate  to  himself  and  obtain 
exclusive  use  and  benefit  of  said  suggestion  and  idea 
so  communicated  to  him. 

For  a  second  further  and  separate  answer  and  de- 
fense to  said  Bill  of  Complaint,  defendants  allege : 

That  the  so-called  invention  or  improvement  de- 
scribed and  embodied  in  the  said  letters  patent  does  not 
involve  or  contain  any  patentable  novelty,  invention 
or  discovery,  nor  cover  or  disclose  any  new  art,  machine, 
manufacture  or  composition  of  matter,  nor  any  new 
or  useful  improvement  thereof,  and  that  the  said  alleged 
invention  involves  and  comprehends  only  an  obvious, 
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well  knoAvn  and  purely  mechanical  expedient  or  adjust- 
ment of  familiar  devices  and  appliances. 

For  a  third  further  and  separate  answer  and  de- 
fense to  said  Bill  of  Complaint,  defendants  allege: 

That  neither  the  alleged  improvement  which  the 
patent  mentioned  in  the  Bill  of  Complaint  purports  to 
cover,  nor  any  element  or  feature  thereof,  was  invented 
or  discovered  by  the  said  Elbert  G.  Chandler,  but  that 
the  said  improvement  and  all  essential  parts  and  fea- 
tures thereof  were  in  common  use  by  numerous  persons 
and  well  known  to  the  public  generally  for  many  years 
prior  to  the  application  for  said  patent  by  the  said 
Elbert  G.  Chandler,  and  for  many  years  prior  to  his 
alleged  invention  of  said  improvement.  That  at  all 
times  since  trucks,  cars,  car  trucks  and  logging  trucks 
have  been  in  use  and  for  much  more  than  two  years 
prior  to  the  application  of  the  said  Elbert  G.  Chandler 
for  the  said  patent  it  was  found  necessary  for  persons 
m.aking  or  using  such  trucks,  cars,  car  trucks  and  log- 
ging trucks  to  make,  and  it  was  common  for  them  to 
make,  the  bodies  and  main  frame  works  thereof  in  a 
great  variety  of  forms  and  of  many  heights,  so  as  to 
meet  the  needs  of  various  kinds  of  traffic  to  be  handled, 
and  it  was  necessary  for  them  to  adapt  and  arrange, 
and  they  have  adapted  and  arranged  the  draw^-heads, 
coupling  devices  and  parts  connecting  such  trucks,  cars, 
car  trucks  and  logging  trucks  with  one  another  and 
with  locomotives  and  other  apparatus,  as  well  as  those 
connecting  together  different  sets  of  wheels  under  one 
truck  or  car,  at  various  heights  and  in  various  wa^^s  as 
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might  be  deemed  most  convenient  and  desirable  in  view 
of  the  kinds  of  loads  to  be  hauled,  the  mode  of  con- 
struction of  other  parts  of  the  equipment  and  the  height 
at  which  it  might  be  necessary  or  desirable  to  couple 
with  other  equipment,  and  during  all  of  said  times  it 
has  been  a  common  device  and  expedient  for  makers 
and  users  of  trucks,  cars,  car  trucks  and  logging  trucks 
to  raise  or  loM^er  such  draw-heads,  coupling  devices  and 
connecting  parts  of  the  equipment  in  numerous  ways 
and  degrees  and  in  such  manner  and  to  such  extent  as 
might  be  suggested  or  made  necessary  by  the  conditions 
to  be  dealt  with.  That  such  adjustments  and  devices 
have  been  numerous  and  it  is  not  practicable  for  these 
defendants  to  specify  all  of  them,  but  that  the  following 
are  familiar  examples  and  in  all  the  following  instances 
the  equipment  mentioned  had  been  in  open,  public  and 
familiar  use  for  more  than  two  years  prior  to  the  applica- 
tion of  the  said  Chandler  for  the  patent  mentioned  in 
the  Bill  of  Complaint,  to-wit: 

In  horse  drawn  trucks  in  common  use  in  the  City 
of  Portland,  Oregon,  by  the  Oregon  Transfer  Com- 
pany, and  other  persons,  trucks  having  their  tongues 
and  draught  apparatus  at  the  usual  height  of  w^agon 
tongues,  and  their  bodies  and  parts  connecting  their 
two  sets  of  wheels  substantially  lower. 

In  standard  railroad  equipment  in  common  use  in 
said  City  of  Portland  and  many  other  places,  by  the 
"N'orthern  Pacific  Kailroad,  and  other  roads  entering 
the  Citv  of  Portland,  locomotive  tenders  having  the 
draw-heads  by  which  they  couple  to  the  locomotives  sub- 
stantially higher  than  the  draw-heads  by  which  they 
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couple  to  the  railway  cars;  also  railway  cars,  both  pas- 
senger and  freight,  having  their  draw-heads  and 
coupling  devices  of  uniform  and  standard  height,  but 
having  their  floors,  platforms  and  bodies  of  varying 
heights,  so  that  there  are  numerous  differences  of  ad- 
justment in  the  relative  heights  of  the  draw-bars  and 
the  floors,  bodies  and  platforms;  also  freight  cars  hav- 
ing their  ends  of  such  height  as  to  extend  above  draw- 
heads  of  standard  height  but  having  the  connecting 
and  supporting  parts  of  the  bodies  between  the  two 
sets  of  trucks  substantially  lower  than  the  ends  and 
lower  than  the  standard  coupling. 

Tn  street  car  equipment  in  common  use  in  the  said 
City  of  Portland  by  the  Portland  Railway,  Light  and 
Power  Company,  several  types  of  street  cars  having 
their  platforms  of  different  heights  and  their  draw- 
heads  and  coupling  devices  likewise  at  different  heights, 
both  ];)ositively  and  relatively,  to  the  heights  of  the  plat- 
forms and  bodies  of  the  cars,  and  with  bent  or  movable 
draw-bars,  so  as  to  accomm.odate  the  desired  height  of 
coupling  to  the  height  of  the  draw-heads  of  the  cars; 
also  car  trucks  with  the  wheels  and  frame  work  at  the 
front  end  of  the  front  truck  and  the  rear  end  of  the 
rear  truck  higher  than  the  wheels  and  the  frame  work 
at  the  rear  end  of  the  front  truck  and  the  front  end  of 
the  rear  truck;  also  flat  cars  having  their  bodies  and 
draught  sills  of  the  ordinary  height  of  standard  railway 
flat  cars,  but  with  bent  draw-bars  connecting  with  the 
draught  sills  at  standard  heififht  and  bent  downward  so 
as  to  couple  with  equipment  below  standard  height. 
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In  logging  trucks,  a  certain  logging  truck  built  by 
the  Seattle  Car  and  Foundry  Company  in  1910,  for  the 
Marysville  and  Northern  Railroad  Company,  and  used 
on  said  railroad  near  Maiysville,  Washington,  which 
car  had  draught  timbers  so  placed  that  draw-heads  could 
be  attached  thereto  at  either  end,  either  at  standard 
height  or  below  standard  height  to  suit  the  equipment 
to  which  said  car  was  to  be  coupled;  that  the  said  car 
was  thereafter  returned  to  the  Seattle  Car  and  Foundry 
Company  and  the  draw-head  at  the  one  end  was  placed 
at  standard  height  and  the  draw-head  at  the  other  end 
was  placed  below  standard  height,  so  that  the  draw- 
head  at  standard  height  could  be  used  for  coupling  to 
standard  locomotives  and  the  draw-head  of  lower  height 
at  the  other  end  could  be  used  for  coupling  to  logging 
trucks  below  standard  height,  and  for  more  than  two 
years  prior  to  the  application  of  the  said  Elbert  G. 
Chandler  for  said  patent,  said  truck  with  draw-heads 
so  adjusted  v/as  used  by  the  Seattle  Car  and  Foundry 
Company  at  its  plant  in  Seattle,  Washington,  for  haul- 
ing with  a  standard  locomotive,  logging  trucks  which 
had  their  draw-heads  and  coupling  devices  lower  than 
standard. 

In  railway  cars,  certain  cars  built  in  April,  1910, 
by  the  Seattle  Car  and  Foundry  Company  for  the 
Marysville  and  Arlington  R.  R.  Co.,  which  cars  had  at 
each  end  extra  draught  timbers  so  constructed  and  ar- 
ranged that  the  draw-heads  could  be  attached  thereto 
either  at  standard  height  or  below  standard  height  to 
suit  the  equipment  to  which  they  were  to  be  coupled  and 
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which  were  used  for  many  years  on  the  railroad  of  the 
said  company  in  the  State  of  Washington. 

That  it  is,  and  was  for  many  years  prior  to  the  al- 
leged invention  of  the  said  defendant  Elbert  G.  Chandler 
mentioned  in  the  Bill  of  Complaint,  common  among 
builders  and  users  of  logging  trucks  to  build  such  trucks 
of  various  heights  so  that  some  of  such  trucks  were  of 
the  height  of  standard  railroad  equipment  and  had 
draw-bars  at  the  height  of  the  coupling  appliances  of 
standard  railroad  equipment,  while  other  such  trucks 
were  lower  than  standard  railroad  equipment  and  had 
draw-heads  at  a  height  corresponding  to  the  heights  of 
their  bodies  and  lower  than  the  draw-heads  of  standard 
railroad  equipment,  the  height  of  both  the  trucks  and 
draw-heads  being  governed  by  the  demands  of  the 
traffic  and  the  requirements  of  the  particular  purchaser 
or  user;  and  it  was  and  is  common  to  provide  for  the 
coupling  of  logging  locomotives  and  trucks  of  various 
heights,  either  by  having  several  slots  of  various  eleva- 
tions in  the  draw-heads  of  the  locomotives,  or  by  using 
bent  or  movable  bars  or  links  with  which  to  couple  the 
locomotive  to  the  truck  nearest  to  it,  the  other  trucks 
of  the  train  connecting  with  one  another  at  their  com- 
mon height;  that  long  prior  to  the  alleged  invention 
of  the  defendant  Elbert  G.  Chandler,  loggers  who 
hauled  logs  of  great  length  discovered  that  such  logs 
were  likely  to  sag  and  thus  interfere  with  the  inner  ends 
of  the  trucks  and  the  draw-heads  thereon  unless  the 
trucks  were  so  constructed  as  to  afford  greater  clearance 
between  the  tops  of  the  bunks  supporting  the  logs  and 
such  inner  draw-heads  than  is  necessary  in  trucks  con- 
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structed  for  hauling  short  logs,  but  that  said  difficulty 
was  easily  overcome  by  the  use  of  low  trucks  with  low 
draw-heads  and  bunks  of  sufficient  height  to  afford  the 
desired  clearance;  and  not  less  than  six  years  prior  to 
the  application  of  the  said  Elbert  G.  Chandler  for  the 
patent  alleged  in  the  Bill  of  Complaint,  the  Benson 
Logging  Company  hauled  very  long  logs  successfully 
on  its  logging  railway  near  Clatskanie,  Oregon,  by 
using  ordinary  low  logging  trucks  with  high  bunks  and 
coupled  to  its  standard  locomotive  trains  made  up  of 
such  trucks,  by  means  of  bent  or  movable  draw-bars 
or  links;  that  during  all  of  said  times  it  has  been  self- 
evident  to  makers  and  users  of  logging  trucks  and  they 
have  well  known  that  if  logging  trucks  built  for  coupling 
in  trains  at  standard  height  and  having  low  bunks  were 
to  be  used  for  such  hauling  of  unusually  long  logs,  it 
would  be  necessary  to  provide  the  requisite  clearance 
between  the  top  of  the  bunk  and  the  inner  draw-bar 
either  by  raising  the  bunk  or  by  lowering  the  inner  draw- 
heads  of  each  set  of  trucks,  and  in  March,  1914,  the 
Clark  and  Wilson  Lumber  Company  of  Linnton,  Ore- 
gon, suggested  to  the  Seattle  Car  and  Foundry  Com- 
pany that  it  adapt  its  standard  logging  trucks  to  the 
hauling  of  long  logs  by  so  lowering  the  inner  draw- 
heads,  but  the  demand  for  trucks  of  such  construction 
was  not  sufficient  at  that  time  to  warrant  their  manu- 
facture and  such  trucks  were  not  manufactured  by  the 
Seattle  Car  and  Foundry  Company  until  after  requests 
therefor  were  made  by  these  defendants  in  1914,  as 
hereinabove  alleged,  but  that  after  such  requests  were  so 
made  and  prior  to  said  alleged  invention  by  the  defend- 
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ant,  Elbert  G.  Chandler,  said  Seattle  Car  and  Foundry 
Company  made  the  necessary  plans  and  prepared  to 
manufacture  such  trucks  and  that  it  has  manufactured 
such  trucks  pursuant  to  and  in  accordance  with  such 
request  by  these  defendants  and  in  accordance  with  the 
obvious  requirements  of  the  business  and  not  in  pur- 
suance of  any  invention  by  the  said  Elbert  G.  Chandler, 
nor  upon  any  suggestion  of  the  said  Elbert  G.  Chandler. 

For  a  fourth  further  and  separate  answer  and  de- 
fense to  said  Bill  of  Complaint,  these  defendants  allege : 

That  all  of  the  essential  features,  principles  and  ele- 
ments of  the  alleged  improvement  or  discovery  of  the 
said  Elbert  G.  Chandler  were  disclosed  and  described 
prior  to  the  alleged  discovery  or  invention  of  the  said 
Elbert  G.  Chandler  and  more  than  two  years  prior  to 
his  application  for  said  patent  in  United  States  Patent 
No.  1032348,  issued  July  9,  1912,  to  J.  W.  Bettendorf, 
of  Bettendorf,  Iowa,  administrator  of  the  estate  of  W. 
P.  Bettendorf,  deceased,  the  residence  of  said  patentee 
being  Bettendorf,  Iowa;  and  in  United  States  Patent 
No.  1008921,  issued  November  14,  1911,  to  Gustav 
Komarek,  of  St.  Louis,  Missouri,  whose  residence  is 
St.  Louis,  Missouri,  and  by  the  specifications  and  draw- 
ings of  the  said  Bettendorf  and  Komarek  patents. 

WHEREFORE,  these  defendants  pray  that  the 
Bill  of  Complaint  be  dismissed,  and  that  they  have  judg- 
ment against  the  plaintiffs,  and  each  of  them,  for  their 
costs  and  disbursements  herein. 

VEAZIE,  McCOURT  &  VEAZIE, 
J.  C.  VEAZIE, 

Attorneys  for  Defendants. 
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To  W.  R.  Litzenberg,  Esq., 
Attorney  for  Plaintiffs : 

Please  take  notice  that  at  the  trial  of  the  above  en- 
titled cause,  defendants  will  offer  evidence  in  support 
of  all  the  foregoing  defenses,  matters  and  things. 
VEAZIE,  McCOURT  &  VEAZIE, 
Attorneys  for  Defendants. 

Filed  October  28,  1915. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  20th  day  of  December, 
1915,  there  was  duly  filed  in  said  Court  and  cause, 
a  supplemental  answer  in  words  and  figures  as 
follows,  to-wit: 

SUPPLEMENTAL  ANSWER. 

Come  now  the  defendants,  and,  by  leave  of  Court 
first  had,  file  this  their  supplemental  answer  and  as 
an  amendment  of  and  addition  to  the  third  further  and 
separate  answer  and  defense  set  up  in  the  answer  of 
the  defendants  herein  filed,  alleged  as  follows,  to-wit: 

That  in  May,  1910,  the  Hammond  Lumber  Com- 
pany, a  corporation  engaged  in  the  logging  and  lumber- 
ing business  in  Clatsop  County,  Oregon,  ordered  from 
the  Seattle  Car  Manufacturing  Company,  of  Seattle, 
Washington,  which  was  the  predecessor  in  business  of 
the  Seattle  Car  and  Foundry  Company  mentioned  in 
the  answer  heretofore  filed  herein,  a  certain  car  to  be 
used  in  logging  operations  and  so  constructed  that  the 
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said  car  should  have  at  one  end  a  draw-head  and  stand- 
ard M.  C.  B.  tower  coupler  at  the  height  of  the  coupling 
devices  of  the  Russell  logging  trucks,  to-wit,  twenty- 
six  (26)  inches  from  the  top  of  the  rail  to  the  center 
of  the  coupler,  such  draw-head  and  coupling  device  to 
be  used  for  coupling  the  said  car  to  logging  trucks  at 
the  height  of  twenty-six  (26)  inches,  and  having  at 
the  other  end  a  draw-head  and  standard  jNI.  C.  B.  tower 
coupler  at  the  standard  height  of  railroad  coupling  de- 
vices, to-wit,  thirty-two  (32)  inches  from  the  top  of 
rail  to  the  center  of  coupler,  said  car  to  be  used  for  the 
purpose  of  coupling  the  same  at  one  end  at  standard 
height  to  locomotives,  or  other  equipment  having 
couplers  of  standard  height,  and  at  the  other  end  to 
logging  trucks  having  their  couplers  below  standard 
height;  and  that  pursuant  to  the  said  order  the  said 
Seattle  Car  Manufacturing  Company  did,  in  or  about 
the  month  of  May,  1910,  manufacture  and  deliver  to 
the  said  Hammond  Lumber  Company  a  car  constructed 
in  accordance  with  the  said  order  and  having  its  draw- 
heads  and  coupling  devices  at  different  heights,  as  above 
set  forth. 

VEAZIE,  McCOURT  &  VEAZIE, 
J.  C.  VEAZIE, 

Attorneys  for  Defendants. 

Filed  December  20,  1915. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  Friday,  the  24th  day  of 
March,  1916,  the  same  being  the  16th  Judicial  day 
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of  the  regular  March,  1916,  term  of  said  Court; 
Present:  the  Honorable  Charles  E.  Wolverton, 
United  States  District  Judge  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  to-wit: 

FINAL  DECREE. 

I71  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Elbert    G.    Chandler    and    Northwestern    Equipment 

Company, 
vs. 
Columbia  and  Nehalem  River  Railroad,  a  corporation, 

and  A.  S.  Kerry. 

This  cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel;  and  thereupon,  upon  considera- 
tion thereof,  it  was  ordered,  adjudged  and  decreed,  as 
follows,  viz.: 

That  United  States  Patent  Number  1,140,875,  is- 
sued to  Elbert  G.  Chandler,  May  25,  1915,  for  Logging 
Truck  is  for  patentable  subject  matter  and  is  valid; 

That  said  patent  is  infringed  by  the  logging  trucks 
purchased  by  defendants  in  this  case  from  the  Seattle 
Car  and  Foundry  Company,  and  now  being  used  by 
said  defendants; 

That  said  defendants,  and  each  of  them,  their  agents 
and  representatives,  are  hereby  enjoined  from  any  fur- 
ther construction,  or  sale,  or  use  in  any  manner  of  said 
patented  invention  in  logging  trucks,  including  the  fur- 
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ther  use  of  the  20  sets  so  purchased  from  said  Seattle 
Car  and  Foundry  Company; 

That  damages  in  the  amount  of  $660.00  for  plaintiff 
together  with  costs  of  the  proceeding,  be  and  are  hereby 
allowed  complainants. 

CHAS.  E.  WOLVERTON, 
District  Judge. 

Filed  March  24,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  24th  day  of  March, 
1916,  there  was  duly  filed  in  said  Court  and  cause,  an 
opinion  in  words  and  figures  as  follows,  to-wit : 

OPINION. 

William  R.  Litzenberg,  for  Plaintiffs;  Veazie,  Mc- 
Court  &  Veazie,  for  Defendants;  Wolverton,  District 
Judge. 

This  case  involves  the  validity,  in  the  first  place  of 
a  patent  which  was  issued  to  Chandler,  being  numbered 
1,140,875.  The  application  was  filed  February  21,  1915, 
and  the  patent  was  issued  May  25,  1915.  The  principal 
question  that  is  presented  in  the  case  is  whether  the 
device  in  question  was  subject  to  patent.  It  is  claimed 
on  the  one  side  that  the  discovery  was  not  a  matter  of 
inventive  faculty,  and  that  it  only  comprised  making  a 
change,  in  order  to  effect  the  device  desired,  that  only 
required  the  application  of  mechanical  skill  or  judgment 
and  choice. 
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We  will  first  ascertain  what  is  meant  by  the  applica- 
tion of  mechanical  skill  or  of  judgment  and  choice.  That 
may  be  done  better  by  illustration  than  in  any  other 
way. 

If  an  ordinary  mechanic  is  called  upon  to  make  a 
change  for  adaptation  to  some  specific  purpose,  and  if 
in  the  course  of  the  application  of  his  mind  to  his  work 
the  change  is  readily  suggested,  and  would  be  suggested 
to  anj'  ordinary  mechanic,  or  skilled  mechanic  even,  then 
it  would  simply  be  the  application  of  mechanical  skill. 
You  may  take  a  rope,  for  instance,  as  an  illustration, 
and  it  is  desired  to  splice  the  rope.  Any  ordinary  per- 
son of  mechanical  skill  would  say  at  once  that  the  i*ope 
might  be  spliced  by  simply  tying  the  ends  of  the  rope 
together,  and  the  splicing  would  be  accomplished.  Or 
you  may  take  the  illustration  that  was  suggested  this 
morning  in  the  argument — the  placing  of  weather-strips 
about  a  door  or  a  window,  to  keep  out  the  air  or  the  wind. 
It  does  not  require  any  inventive  faculty  to  do  that, 
because  it  would  be  suggested  to  the  mind  of  a  mechanic 
or  a  person  skilled  in  his  work  that  that  would  be  a 
simple  v/ay  of  doing  it,  and  it  would  be  accomplished 
simply  by  applying  the  strips.  And  the  same  is  true 
of  the  case  involving  the  affixing  of  rubber  flaps  about 
an  elevator  to  keep  the  warm  air  from  getting  into  a 
cool  room ;  and  of  the  several  illustrations  that  were  given 
this  morning.  You  may  take  the  dredging  enterprise, 
for  instance,  where  the  propeller  was  first  affixed  to  the 
rear  of  the  boat.  It  was  ascertained  that  the  working 
of  the  pro])eller  would  stir  up  the  mud  or  debris  from 
beneath,  and  that  would  be  carried  away  by  the  stream. 
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The  mere  placing  of  the  propeller  in  the  front  end  of 
the  boat  instead  of  the  rear  was  not  an  application  of 
inventive  faculty.  It  is  a  matter  that  would  be  sug- 
gested to  the  ordinary  mechanic,  or  the  person  desirous 
of  making  a  change  in  that  way,  to  suit  convenience. 
That  would  be  the  mere  application  of  mechanical  skill, 
or  judgment  and  choice.  Inventive  facultj^  requires 
something  in  addition  to  this,  something  that  would 
evolve  from  the  mind,  something  new  that  would  be 
useful  when  applied,  and  something  that  Vv^ould  not  be 
suggested  by  the  ordinary  mechanic  in  the  adaptation  of 
his  vocation. 

Now,  in  the  present  instance,  the  question  came  up 
as  to  what  would  be  necessary  to  obviate  a  difficulty 
that  was  found  present.  The  industry  of  hauling  logs 
of  considerable  length,  it  seems,  has  sprung  up  recently; 
that  it  is  more  in  accordance  with  the  desires  of  the 
parties  in  the  industry  to  haul  the  logs  of  considerable 
length  than  to  haul  them  in  shorter  lengths,  as  hereto- 
fore. When  the  parties  entered  upon  the  work,  they 
found  that  a  long  log  placed  upon  two  trucks,  where  the 
trucks  were  far  apart,  would  sag  in  the  center,  by  rea- 
son of  the  weight  of  the  logs  themselves,  and  this  sag- 
ging, it  was  found,  brought  the  log  down  into  contact 
with  the  draw-bar,  the  draw-bars  being  of  the  regula- 
tion height ;  or,  if  both  draw-bars  were  of  the  same  height, 
whether  of  the  regulation  height  or  not,  it  would  have 
the  same  effect.  And  so  the  question  cnme  up  how  to 
obviate  that  difficulty.  The  condition  was  present  that 
it  was  desirable  to  have  a  truck  with  a  draw-bar  of  the 
standard  height,  so  that  the  truck  could  be  used  in  con- 
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nection  with  the  ordinary  flat-car,  or  any  other  car  that 
is  used  in  ordinary  transportation,  with  the  standard 
height  of  draw-bar;  and  that  was  another  difficulty  in 
the  way. 

Three  ways  were  suggested  of  obviating  the  diffi- 
cult}'' of  the  logs  by  sagging  coming  in  contact  with  the 
draw-bar.  One  way  was  by  raising  the  bunk.  But  it 
was  found,  I  suppose  in  the  course  of  reasoning,  that 
raising  the  bunk  would  bring  the  center  of  gravity  so 
high  that  it  would  interfere  with  the  operation  of  the 
car,  and  might  cause  its  derailment.  Another  sugges- 
tion arose  as  to  v.^hether  the  difficulty  would  not  be  ob- 
viated by  shortening  the  bunk.  That,  it  was  said,  would 
do  it;  yet,  at  the  same  time,  there  were  some  objections 
to  a  short  bunk.  Then  came  the  suggestion  that  the 
lowering  of  the  draw-bar  at  one  end  of  the  truck  would 
solve  the  difficulty.  But  in  order  to  obviate  the  diffi- 
culty by  lowering  the  draw-bar  at  one  end,  it  was  found 
to  be  necessary  to  use  two  trucks  in  conjunction,  one 
with  the  other.  The  draw-bar  at  one  end  of  one  truck 
being  lowered,  and  the  draw-bar  at  the  other  end  of  an- 
other truck,  these  t^v^'o  lowered  draw-bars  would  act 
with  each  other;  and  on  the  opposite  ends  of  the  two 
trucks,  the  outer  ends,  would  be  the  standard  draw-bar, 
to  be  used  with  the  standard  flat-car  or  standard  coach, 
etc. 

So  that  it  may  be  seen,  from  taking  into  considera- 
tion the  difficulties  presented,  and  all  of  them,  that  it 
required  more  than  ordinary  mechanical  skill  to  work 
out  the  problem.    Hence  the  idea  was  hit  upon  to  lower 
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the  draw-bar  at  one  end  of  each  truck,  and  that  these 
draw-bars  would  co-operate,  and  the  outer  ends  of  the 
trucks  as  thus  combined,  having  the  standard  draw-bar, 
would  co-operate  with  the  ordinary  flat-car. 

Now,  the  invention  involved  the  reduction,  after  a 
consideration  of  all  these  ideas,  to  practical  use,  and  that 
is  exactly  what  Mr.  Chandler  has  done  in  this  case.  He 
has  lowered  the  draw-bar  on  one  end  of  each  truck  and 
made  two  trucks  co-operate  together,  and  the  draw-bars 
being  thus  lowered  has  completely  obviated  the  difficulty 
presented. 

I  think,  taking  into  consideration  the  whole  of  this, 
that  that  comprised  inventive  faculty ;  that  it  took  some- 
thing more  than  the  ordinary  skill  of  a  workman  to  work 
out  this  design,  and  to  so  complete  it  that  it  would  be 
useful  and  practical.  And  I  am  of  the  opinion  that  the 
patent  issued  was  upon  a  patentable  design,  and  there- 
fore that  the  patent  is  valid,  unless  it  has  been  anticipated 
by  a  prior  patent. 

Now,  there  have  been  three  patents  introduced  here 
which  were  prior  to  this,  and  it  is  claimed  that  each  of 
these  patents  has  anticipated  the  patent  in  question. 
The  first  one,  however,  is  not  much  relied  upon  in  argu- 
ment. The  other  two  are  considerably  relied  upon,  but, 
without  undertaking  to  analyze  these  patents,  I  am  of 
the  opinion  that  they  do  not  anticipate  the  patent  in 
question.  They  do  not  involve  the  use  of  two  trucks 
and  the  lowering  of  a  draw-bar  at  one  end  of  each  truck, 
so  as  to  make  the  two  trucks  co-operate  when  not  used 
for  the  actual  hauling  of  the  logs.     They  involve  other 


82  Elbert  G.  Chandler,  et  al 

apparatus  and  other  devices  entirely,  not  involving  the 
device  in  question  or  the  improvement  in  question;  and 
hence  I  think  there  was  no  anticipation. 

The  question  has  been  argued  here  as  to  who  first 
suggested  this  change  in  the  apparatus  which  finally 
brought  about  the  issuance  of  the  patent.  There  is 
some  question  in  the  testimon^^  as  to  whether  the  idea 
was  first  suggested  by  Mr.  Chandler,  or  whether  by 
Mr.  Withrow.  Mr.  Withrow  claims  that  he  made  the 
suggestion  in  the  first  place.  Mr.  Chandler  thinks  that 
he  was  the  first  one  to  suggest  it,  or  that  the  idea  came 
to  him  first.  Mr.  Chandler  is  corroborated  by  the  tes- 
timony of  Mr.  Van  Cleve  very  pointedly.  But,  taking 
into  consideration  the  testimony  that  Mr.  Chandler  en- 
tered at  once  upon  the  completion  of  his  design,  so  as 
to  put  it  into  proper  arrangement  for  use,  and  that  Mr. 
Withrow  allowed  the  matter  to  rest  and  made  no  effort 
toward  a  completed  design  for  useful  purpose,  and  tak- 
ing into  consideration  also  the  other  testimony  in  the 
case,  that,  after  Mr.  Chandler  had  perfected  his  design, 
constructed  a  car,  and  supplied  one  of  those  cars  to  the 
defendant  company,  then  the  Seattle  Company,  seeing 
that  design,  offered  to  make  a  car  of  the  same  design 
and  to  sell  it  to  the  defendant  company,  I  think  the 
question  resolves  itself  veiy  satisfactorily  in  favor  of 
Mr.  Chandler's  being  the  originator  of  the  idea,  to  say 
nothing  of  the  matter  of  reducing  it  to  practice. 

That  leaves  only  one  other  question,  which  is  touch- 
ing the  damages  in  this  case.  I  have  some  doubt  as  to 
how  to  resolve  that  question.    The  measure  of  damages 
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seems  to  be  the  amount  of  loss  a  person  has  sustained  by 
the  use  of  his  design  by  another  person. 

"Plaintiff  is  entitled  to  a  verdict  only  for  the  actual 
damages  sustained  by  him  because  of  and  during  the 
time  of  the  infringement  for  which  the  suit  was  brought, 
and  not  to  exemplary  damages.  Damages  are  to  be 
measured  by  the  actual  loss  to  plaintiff,  which  must  be 
shown.  It  may  be  shown  by  any  means  which  will  best 
estabhsh  the  loss."     30  Cyc.  1020. 

"The  verdict  at  law  must  be  for  the  actual  dam- 
ages, but  the  court  may  in  its  discretion  enter  judgment 
thereon  for  any  sum  above  the  verdict  not  exceeding 
three  times  the  amount  of  the  verdict.  Damages  may 
be  increased  to  recompense  plaintiff,  where  the  circum- 
stances of  the  infringement  are  aggravated  and  the  liti- 
gation expensive."     30  Cyc.  1023. 

"In  equity  the  complainant  may  recover  the  amount 
of  the  gains  and  profits  that  defendant  has  made  from 
the  use  of  the  invention,  and  in  addition  may  have  the 
damages  sustained  by  him  assessed."     30  Cyc.  1024. 

Now,  in  this  case,  while  plaintiff  had  practically  com- 
pleted a  contract  with  the  defendant  company  for  the 
sale  of  40  sets  of  these  trucks,  at  a  price  of  $700  each, 
yet  before  the  contract  was  entered  upon  in  the  way  of 
furnishing  the  trucks,  or  even  in  the  way  of  building 
them,  Mr.  Kerrj^  called  up  Chandler  to  talk  with  him, 
and  not  getting  him  on  the  'phone,  he  left  word,  and 
the  next  day  came  to  see  Chandler  in  Portland.  The 
matter  was  then  talked  over,  and  finally  an  adjust- 
ment came  about  whereby  Chandler  was  to  furnish  20 
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sets  of  the  trucks  and  allow  the  Seattle  Company  to 
furnish  20. 

Chandler  has  testified  that  it  cost  him  to  build  those 
truck  and  to  furnish  then  $614,  leaving  a  profit  really 
of  $11  on  each  set  of  tinicks.  I  am  disinclined  to  allow 
the  difference  between  the  contract  price  first  made, 
that  is  $700,  and  the  amount  which  he  finally  received 
for  the  trucks  as  the  correct  measure  of  damages  in 
this  case.  The  damages  must  be  proven  by  the  plain- 
tiff, as  indicated  by  this  authority,  or  he  cannot  recover. 
He  has  shown,  however,  that  he  has  lost  $11  on  each  of 
the  20  sets  of  trucks  that  were  furnished  by  the  Seattle 
Company.  That  would  make  a  total  of  $220,  and, 
under  the  conditions  that  here  prevail,  I  think  that  the 
court  ought  to  allow  a  trebling  of  that  amount,  in  the 
discretion  of  the  court.  I  read  again  from  30  Cyc. 
1023: 

"The  verdict  at  law  must  be  for  the  actual  damages, 
but  the  court  may  in  its  discretion  enter  judgment  there- 
on for  any  sum  above  the  verdict  not  exceeding  three 
times  the  amount  of  the  verdict." 

In  this  case  I  think  the  facts  warrant  and  justify  the 
court  in  assessing  three  times  the  amount  of  the  actual 
damages  which  the  plaintiff  seems  to  have  sustained. 
That  will  be  $660  for  the  plaintiff.  And  of  course  the 
judgment  will  carry  the  costs  of  the  proceeding  in  favor 
of  the  plaintiff. 

The  decree  will  be  entered  accordingly. 
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And  afterwards,  to-wit,  on  the  26th  day  of  April,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  a 
petition  for  appeal,  in  words  and  figures  as  fol- 
lows, to-wit: 

PETITION  FOR  APPEAL. 

The  defendants  herein,  the  Columbia  and  Nehalem 
River  Railroad,  a  corporation,  and  A.  S.  Kerry,  feel- 
ing themselves  aggrieved  by  the  decree  made  by  said 
Court  on  the  24th  day  of  JMarch,  1916,  whereby  it  was 
adjudged  and  decreed  that  United  States  Patent  No. 
1,140,875,  issued  to  Elbert  G.  Chandler  May  25,  1915, 
for  logging  trucks  is  for  a  patentable  subject  matter 
and  is  valid,  and  that  said  patent  is  infringed  in  the 
logging  trucks  purchased  by  the  defendants  in  this 
cause  from  the  Seattle  Car  and  Foundry  Company  and 
now  being  used  by  said  defendants,  and  that  said  de- 
fendants and  each  of  them,  their  agents  and  representa- 
tives, be  enjoined  from  any  further  construction  or  sale 
or  use  in  any  manner  of  said  patented  invention  in 
logging  trucks,  including  the  further  use  of  the  twenty 
sets  so  purchased  from  said  Seattle  Car  and  Foundry 
Company,  and  that  damages  in  the  amount  of  $660.00 
for  plaintiffs,  together  with  the  costs  of  the  proceeding, 
be  allowed  complainants,  do  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  said  decree  and  judgment,  and  each  and  every 
part  thereof,  and  they  pray  that  this  their  petition  for 
such  appeal  may  be  allowed  and  that  a  transcript  of 
the  record,  proceedings  and  papers  upon  which  said 
order  was  made,  duly  authenticated,  may  be  sent  to 
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the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

And  the  defendants  further  pray  that  their  bond 
upon  appeal  and  for  a  supersedeas,  which  is  in  the  sum 
of  five  thousand  dollars  ($5000),  with  the  National 
Surety  Company  of  New  York  as  surety,  which  is  ten- 
dered herewith,  be  approved,  and  that  all  further  pro- 
ceedings upon  said  judgment  and  decree  and  that  the 
said  injunction  be  suspended  and  stayed  until  the  de- 
termination of  said  appeal  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

VEAZIE,  McCOURT  &  VEAZIE, 
J.  C.  VEAZIE, 

Attorneys  for  said  Defendants. 

Filed  April  26,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  26th  day  of  April,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  an 
assignment  of  errors  in  words  and  figures  as  fol- 
lows, to-wit: 

ASSIGNMENT  OF  ERRORS. 

Come  now  the  defendants  and  file  the  following 
assignments  of  error,  upon  which  they  and  each  of  them 
will  rely  upon  their  appeal  from  the  decree  made  by 
this  Honorable  Court  on  the  24th  day  of  March,  1916: 

1.  That  the  United  States  District  Court  for  the 
District  of  Oregon  erred  in  holding  that  the  letters 
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patent  of  the  United  States,  granted  on  May  25,  1915, 
to  the  plaintiff,  Elbert  G.  Chandler,  being  patent  No. 
1,140,875,  and  being  the  letters  patent  sued  on  herein, 
are  good  and  valid  in  law. 

2.  The  said  Court  erred  in  holding  that  the  pre- 
tended improvements  claimed  in  and  by  the  said  patent 
or  any  of  them  were  inventions  when  produced  by  the 
said  Elbert  G.  Chandler. 

3.  The  said  Court  erred  in  holding  that  any  of  the 
pretended  improvements  claimed  in  or  covered  by  the 
said  patent  was  possessed  of  patentable  novelty  or  in- 
cluded, or  involved,  or  showed  any  patentable  novelty 
or  invention. 

4.  The  said  Court  erred  in  failing  to  find  and  hold 
that  the  pretended  improvements  embraced  in  and 
claimed  under  the  said  patent  were  anticipated  by  the 
several  j^atents  set  forth  in  the  answer  of  the  defendants 
and  offered  in  evidence  at  the  trial  of  this  cause. 

5.  The  said  Court  erred  in  failing  to  find  and  hold 
that  the  said  pretended  improvements  consisted  wholly 
of  ideas,  expedients  and  adaptations  which  were  well 
and  commonly  knmvn  and  in  general  public  use  in 
numerous  cars,  or  trucks  and  other  devices  for  many 
years  prior  to  the  alleged  invention  represented  by  the 
said  patent. 

6.  The  said  Court  erred  in  holding  that  the  said 
Elbert  G.  Chandler  was  the  original  and  first  inventor 
of  the  alleged  improvements  described  in  said  patent. 
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7.  The  said  Court  erred  in  holding  that  said  patent 
is  infringed  by  the  logging  trucks  purchased  by  the 
defendants  from  the  Seattle  Car  and  Foundry  Company 
and  which  are  being  used  by  the  defendants. 

8.  The  Court  erred  in  holding  and  decreeing  that 
the  defendants  and  each  of  them  and  their  agents  and 
representatives  be  enjoined  from  any  further  construc- 
tion, sale  or  use  in  any  manner  of  logging  trucks  hav- 
ing the  draw-head  at  standard  height  and  the  other 
draw-head  substantially  below  standard  height,  and  in 
holding  and  decreeing  that  the  defendants  be  enjoined 
from  the  further  use  of  the  twenty  sets  of  logging  trucks 
so  purchased  from  the  Seattle  Car  and  Foundry  Com- 
pany. 

9.  The  said  Court  erred  in  awarding  plaintiffs  dam- 
ages in  the  amount  of  six  hundred  and  sixty  dollars 
($660)  or  in  any  sum  or  the  costs  of  the  proceeding. 

10.  The  said  Court  erred  in  failing  to  decree  that 
the  complaint  of  the  plaintiffs  be  dismissed  and  in  fail- 
ing to  award  defendants  judgment  for  their  costs  and 
disbursements. 

VEAZIE,  McCOURT  &  VEAZIE, 
J.  C.  VEAZIE, 

Attorneys  for  Defendants. 

Filed  April  26,  1916. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to-wit,  on  the  26th  day  of  April,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  a  bond 
on  appeal,  in  words  and  figures  as  follows,  to-wit: 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  we,  the  said  Columbia  and  Nehalem  River  Rail- 
road, a  corporation  organized  under  the  laws  of  the 
State  of  Oregon,  and  having  its  principal  office  at  Port- 
land, Oregon,  and  A.  S.  Kerry,  of  Kerry,  Oregon,  as 
principals,  and  the  National  Surety  Company,  a  cor- 
poration organized  under  the  laws  of  New  York,  and 
having  its  princiapl  office  in  the  City  of  New  York, 
as  surety,  are  held  and  firmlj--  bound  unto  the  above 
named  Elbert  G.  Chandler  and  Northwestern  Equip- 
ment Company  in  the  sum  of  five  thousand  dollars 
($5000)  to  be  paid  to  the  said  Elbert  G.  Chandler  and 
Northwestern  Equipment  Company,  and  for  the  pay- 
ment of  which  well  and  truly  to  be  made  we  bind  our- 
selves and  each  of  us,  and  our  and  each  of  our  successors, 
heirs,  executors  and  administrators,  jointly  and  several- 
ly, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  24th  day  of 
April,  1916. 

The  condition  of  this  obligation  is  such  that 
WHEREAS  the  above  named  Columbia  and  Nehalem 
River  Railroad  and  A.  S.  Kerry  have  prosecuted  an 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  judgment  for  dam- 
ages and  costs  and  the  decree  for  an  injunction  granted 
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in  the  above  entitled  suit,  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  in  equity,  on 
the  24th  day  of  March,  1916: 

NOW  THEREFORE  THE  CONDITION  of 

this  obligation  is  such  that  if  the  above  named  Columbia 
and  Nehalem  River  Railroad  and  A.  S.  Kerry  shall 
prosecute  their  said  appeal  to  effect,  and  answer  all 
damages  and  costs  if  they  fail  to  make  such  appeal  good, 
and  shall  pay  all  damages  and  profits  which  may  re- 
sult from  any  further  construction,  sale  or  use  in  any 
manner  of  the  alleged  patented  invention  described  and 
referred  to  in  the  said  decree,  the  construction,  sale  and 
use  of  which  are  by  the  said  injunction  enjoined  from 
and  after  the  date  hereof  until  the  final  decision  of  the 
Circuit  Court  of  Appeals  herein,  then  this  obligation 
shall  be  void;  otherwise  the  same  shall  be  and  remain 
in  full  force  and  virtue. 

IN  TESTIMONY  WHEREOF,  the  said  prin- 
cipals and  surety  have  caused  these  presents  to  be  ex- 
ecuted by  their  duly  authorized  representatives  this  24th 
day  of  April,  1916. 

Columbia  and  Nehalem  River  Railroad 

By  J.  C.  VEAZIE, 

Secretary. 

A.  S.  KERRY, 
By  J.  C.  VEAZIE, 

His  Attorney. 


vs.  Columbia  t!^  Nehalem  River  R.  R.,  et  al         41 

(Seal,  Columbia  &  Nehalem 
River  Railroad.) 

Nation Ai.  Surety  Company 
By  GEO.  W.  ALLEN, 
Resident  Vice  President. 

ROBERT  WHYTE, 

Resident  Assistant  Secretary. 

(Seal,  National  Surety  Co.) 

The  foregoing  bond  is  hereby  approved  to  operate 
as  a  supersedeas  to  said  judgment  and  injunction. 

CHAS.  E.  WOLVERTON, 
District  Judge. 

Countersigned  at  Portland,  Ore.  April  25,  1916. 
NATIONAL  SURETY  COMPANY, 
By  MARC  HUBBERT, 
Resident  Agent. 
Filed  April  26,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  Wednesday,  the  26th  day 
of  April,  1916,  the  same  being  the  45th  Judicial 
day  of  the  regular  March,  1916,  term  of  said  Court; 
Present:  the  Honorable  Charles  E.  Wolverton, 
United  States  District  Judge  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to-wit: 

ORDER  ALLOWING  APPEAL  AND  ORDER 
STAYING  EXECUTION. 

At  this  time  came  the  Columbia  and  Nehalem  River 
Railroad,  a  corporation,  and  A.  S.  Kerry,  the  above 
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named  defendants,  and  presented  their  petition  for  an 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  assignments  of  error  accom- 
panying the  same,  and  upon  consideration  of  the  said 
petition,  the  Court  hereby  allows  such  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  the  above  entitled  cause.  And  the  said  de- 
fendants now  presenting  and  filing  their  bond  upon  an 
appeal  and  for  a  supersedeas,  in  the  sum  of  five  thou- 
sand dollars  ($5000),  with  the  National  Surety  Com- 
pany of  New  York  as  surety,  the  said  bond  is  hereby 
approved,  and 

IT  IS  ORDERED  that  the  operation  and  effect  of 
the  judgment  and  decree  heretofore  entered  in  this  cause, 
including  the  injunction  order  therein  contained,  be, 
and  the  same  are  herebj^  stayed  and  suspended  until 
said  appeal  is  heard  and  decided  by  said  Circuit  Court 
of  Appeals. 

Dated  this  26th  day  of  April,  1916. 

CHAS.  E.  WOLVERTON, 
District  Judge. 
Filed  April  26,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  9th  day  of  October, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
a  statement  of  the  evidence  in  words  and  figures 
as  follows,  to-wit: 
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Testimony  of  Elbert  G.  Chandler. 

STATEMENT  OF  THE  EVIDENCE. 

Elbert  G.  Chandler  being  called  as  a  witness  on 
behalf  of  the  plaintiffs,  and  duly  sworn,  testified  as 
follows : 

I  am  Manager  of  the  Northwestern  Equipment 
Company ;  am  a  mechanical  engineer ;  I  am  the  patentee 
named  in  the  United  States  patent  No.  1,140,875;  that 
is  mj^  invention  and  I  am  the  owner  of  the  invention 
and  of  the  letters  patent. 

The  said  patent  was  then  offered  and  received  in 
evidence  without  objection,  and  marked  "Complainants' 
Exhibit  1,"  and  is  as  follows: 
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E.  G.  CHANDLER. 

LOGGING  TRUCK. 
APPLICATION    FILED    FEB.  25,    1915. 


Tatented  May  25, 1915. 


Witnesses: 


'<^(^C...^^u^ 


/n\/entor. 


/ittL/. 


UNITED  STATES  PATENT  OFFICE. 


ELBERT  G.  CHANDLER,  OF  PORTLAND,  OREGON. 
LOGGING-TRUCK. 


1,140,875. 


Specification  of  Letters  Patent.  Patented  May  35, 1915. 

Application  filed  February  25, 1915.     Serial  No.  10,571. 


7o  nil  whom  it  may  concern : 

Be  it  known  that  I,  Elbekt  G.  Chandler, 
a  citizen  of  the  United  States,  residing  in 
the  city  of  Portland,  county  of  Multnomah, 
5  and  State  of  Oregon,  have  invented  certain 
new  and  useful  Improvements  in  Logging- 
Trucks,  of  which  the  following  is  a  specifi- 
cation. 

My  invention  relates  to  logging  trucks, 

10  such  as  are  used  in  pairs  for  hauling  long 
logs,  one  truck  being  placed  under  each  end 
of  the  log.  It  is  quite  common  for  these  logs 
to  be  as  much  as  ninety  feet  long,  and  because 
of  their  length,  and  the  distance  between 

15  the  trucks,  which  must  necessarily  be  placed 
near  the  ends  of  the  logs,  said  logs  sag  in 
the  middle  sometimes  low  enough  to  almost 
engage  the  track.  Because  of  this  sagging, 
the  logs  frequentlj^  engage  and  rest  upon 

20  the  inner  ends  of  the  truck  frame,  and  the 
draw-bar  thereof,  and  thus  operate  to  pre- 
vent the  trucks  from  turning  under  the  log- 
bunk  thereupon,  which  frequently  results  in 
the  derailment  of  a  truck. 

25  The  object  of  my  invention  is  to  provide 
such  an  improvement  in  logging  trucks, 
which  are  used  in  pairs  at  the  opposite  ends 
of  long  logs,  that  no  matter  how  much  the 
logs  sag  between  the  trucks,  they  will  not 

SO  engage  the  truck  frame,  nor  the  draw-bar 
thereof.  I  accomplish  this  by  constructing 
the  trucks  so  that  the  draw-bars  at  the  outer 
ends  thereof  are  at  standard  height,  and  are 
adapted  to  be  coupled  to  the  draw-bars  on 

35  standard  railroad  equipment,  while  the 
draw-bars  on  their  inner,  or  adjacent,  ends 
are  positioned  considerable  lower  than  are 
the  outer  draw-bars,  thus  giving  clearance 
for  a  log  resting  upon  the  car-bunks,  to  sag 

40  to  the  limit  without  interfering  with  the  in- 
ner ends  of  the  trucks  or  the  inner  draw- 
bars. 

AMien  returning  the  logging  trucks 
empty,  they  are,  of  course,  readily  coupled 

45  together  at  their  inner  ends,  because  at  their 
inner  or  adjacent  ends,  the  draw-bars,  while 
lower  than  the  standard  draw-bars,  are  of 
substantially  the  same  height  and  can  be 
coupled   together,   while   the   draw-bars   at 

60  their  outer  ends  are  standard  height. 

In  order  that  others  may  thoroughly  un- 
derstand my  invention,  I  have  shown  in  the 
accompanying  sheet  of  drawings,  one  prac- 
tical embodiment  of  the  invention,  which  I 

66  will  now  describe. 

In  the  drawings,  I  have  shown  in  side  ele- 


vation a  pair  of  logging  trucks  with  a  long 
log  supported  thereon  at  its  opposite  ends, 
with  two  portions  thereof  broken  out,  to  re- 
duce the  length  of  the  figure,  but  showing  go 
the  middle  portion  in  substantially  the  posi- 
tion it  would  occupy,  sagging  almost  to  the 
track,  as  is  common  where  these  very  long 
logs  are  thus  supported. 

In  the  draw^ings  one  truck  is  designated  gs 
A,  and  the  other  truck  is  designated  B. 
Each  is  provided  with  a  log-bunk,  as  A^ 
and  B\  adapted  to  turn  upon  the  truck  in 
the  usual  manner,  and  upon  which  the  oppo- 
site ends  of  the  log  rest,  substantially  in  the  70 
manner  indicated.  Each  truck  is  provided 
at  its  outer  end  with  a  draw-bar,  as  A^  and 
B^,  of  standard  height  so  as  to  be  coupled 
into  a  regular  train,  and  each  is  also  pro- 
vided on  its  inner  end  with  a  draw-bar,  as  75 
A^  and  B'^,  positioned  considerably  lower 
than  the  outer  draw-bars,  but  adapted  to  be 
coupled  together  when  the  trucks  of  each 
pair  are  brought  together  to  be  returned 
empty.  go 

So  far  as  I  am  aware,  I  am  the  first  to 
provide  a  pair  of  logging  trucks  having 
their  draw-bars  at  their  outer  ends  at  stand- 
ard height,  and  having  their  inner  ends  con- 
structed low  to  give  clearance  for  the  sag-  85 
ging  of  the  logs  placed  thereupon,  with 
their  inner  draw-bars  also  below  standard, 
to  avoid  interference  with  the  sagging  log, 
and  thus  to  avoid  the  serious  objection  of 
the  logs  engaging  and  resting  upon  the  in-  90 
ner  ends  of  these  logging  bunks,  and  the  in- 
ner draw-bars,  and  interfering  with  their 
following  the  track  upon  which  they  are  to 
run. 

^Vhat  I  claim  and  desire  to  secure  by  Let-  »5 
ters  Patent  is, — 

1.  A  pair  of  logging  trucks  having  at 
their  outer  ends  draw-bars  at  standard 
height,  and  having  at  their  inner  ends, 
draw-bars  arranged  below  standard  height,  100 
whereby  to  give  clearance  for  sagging  logs 
thereon,  and  at  the  same  time  being  adapted 

to  be  coupled  to  each  other,  when  said  trucks 
are  brought  together. 

2.  A  logging  truck  having  a  log  support-  105 
ing  bunk  thereu]x)n,  and  provided  at  one 
end  with  coupling  means  at  substantially 
standard  height,  and  at  its  other  end  with 
coupling  means  considerably  below  standard 
height,  substantially  as  and  for  the  purpose  11« 
indicated. 

3.  In    combination    two   logging   trucks, 
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each  provided  with  log  supporting  means, 
and  each  having  at  its  outer  ends  coupling 
means  positioned  at  substantially  standard 
height,  whereby  to  be  coupled  to  standard 
5  e(piipment,  and  each  having  at  its  inner  end 
coupling  means  positioned  below  standard 
height,  Avhereby  to  give  clearance,  and 
adapted  to  be  coupled  together. 

4.  A    logging   tiuck   having  a    log  bunk 

10  pivotally  mounted  thereupon,  a  draw-bar  at 

one  end  mounted  at  standard  height,  and 

adapted  to  be  coupled  to  standard  railroad 


equipment,  and  a  draAv-bar  at  the  opposite 
end  of  said  truck  below  the  top  of  the  frame 
thereof,  and  below  standard  height,  to  give  15 
clearance  forwardly  of  the  log  bunk,  sub- 
stantially as,  and  for  tlie  i)ur[)ose  described. 
Signed  at  l^ortland.  Multnomah  county, 
Oregon,  this  IDth  day  of  February,  1915. 

ELBEKT  G.  CHANDLER. 

In  presence  of — 

Herman  Moeller, 
I.  M.  Gkiffin. 


Copies  of  this  patent  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents 

Washington,  S.  C." 
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The  witness  proceeded  and  testified  as  follows : 

I  am  engaged  in  the  manufacture  and  sale  of  this 
invention ;  we  build  logging  trucks  of  all  kinds  and  they 
are  built  by  the  shops  and  are  sold  through  the  North- 
Avestern  Equipment  Company  of  which  I  am  an  officer 
and  director  and  one  of  the  stockholders;  the  North- 
western Equipment  Company  has  a  license  from  me 
for  handling  the  sales ;  it  is  an  oral  license ;  as  an  officer 
and  director  and  one  of  the  principal  stockholders,  I 
am  simply  doing  business  through  the  Northwestern 
Equipment  Company  in  selling  this  invention;  I  think 
it  was  in  the  Fall  of  1913  that  Clark  and  Wilson  asked 
us  and  the  Seattle  Car  Company  and  the  Russell  Car 
and  Foundry  Company  to  send  them  two  sets  of  trial 
trucks,  it  being  their  idea  to  try  out  these  three  types 
and  decide  which  was  best  for  their  use ;  we  and  the  other 
two  concerns  sent  sample  trucks,  and  Mr.  Van  Cleve, 
who  was  then  our  salesman  called  on  the  Clark  and 
Wilson  Compam^  several  times  during  the  winter  to 
watch  the  operation  of  our  trucks  and  see  that  any 
small  difficulties  that  might  be  encountered  were  taken 
care  of.  After  one  of  his  visits  to  Clark  and  Wilson 
camp  he  stated  that  Mr.  Withrow  had  complained  about 
all  of  the  trucks  giving  trouble  from  the  logs  bellying 
down  and  hitting  the  inside  draw-bar,  and  that  if  they 
bought  any  more  trucks  they  would  want  a  truck  that 
would  take  care  of  this  difficulty ;  we  studied  the  matter 
over  to  a  considerable  extent;  there  were  several  ways 
in  which  the  matter  could  be  taken  care  of,  but  most 


48  Elbert  G.  Chandler,  et  al 

Testimony  of  Elbert  G.  Chandler, 

of  them  had  some  objection,  either  to  the  Interstate 
Commerce  rules  for  common  carriers,  or  some  other 
objection,  and  all  of  them  were  discarded;  we  finally 
decided  that  the  construction  of  the  truck  would  permit 
us  to  use  the  idea  of  a  high-low  draw-bar,  that  is  a  draw- 
bar of  standard  height  on  the  outside  to  connect  with 
the  standard  equipment  which  was  already  on  the  road, 
and  we  hit  on  the  idea  of  lowering  the  other  draw-bar  to 
a  considerable  extent  below  that  point  to  take  care  of 
a,n\  bellying  down  that  the  logs  might  have  during  the 
transportation ;  there  were  some  difficulties  that  we  ran 
up  against  in  the  construction,  but  these  were  mechanical 
difficulties  that  we  finally  overcame.  The  next  time 
Mr.  VanCleve  called  upon  Clark  and  Wilson  he  told 
them  that  we  would  in  the  future  be  prepared  to  furnish 
them  with  trucks  having  a  draw-bar  of  standard  height 
on  one  end  and  a  draw-bar  of  considerable  lower  height 
on  the  other  side;  Mr.  VanCleve  stated  that  Clark  and 
Wilson  told  him  that  if  we  could  build  them  cars  with 
a  high-low  draw-bar,  that  was  the  kind  of  truck  they 
would  want;  that  Mr.  Withrow,  or  any  one  connected 
with  Clark  and  Wilson,  did  not  suggest  to  me  the  idea 
of  a  high  draw-bar  at  one  end  of  a  logging  truck  and 
a  low  draw-bar  at  the  other  end.  I  worked  that  idea 
out  after  Mr.  VanCleve  reported  the  objections  made 
by  ]Mr.  Withrow;  it  took  time  and  study  to  work  this 
idea  out  and  embody  it  in  a  practical  logging  truck; 
we  were  working  on  the  idea  some  two  or  three  months ; 
that  in  the  past  there  had  been  logging  trucks  built  with 
draw-bars  having  a  standard  height  of  341/2  inches  above 
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the  top  of  the  rail  and  logging  trucks  with  draw-bars 
having  a  lower  height  at  both  ends,  the  draw-bars  on 
either  end  being  at  the  same  height  but  in  different 
cases  this  height  varied,  being  sometimes  26  inches  and 
sometimes  34^,  and  sometimes  between  those  heights 
to  suit  the  individual  requirements  of  the  particular  case, 
but  in  no  case  did  the  logging  truck  have  a  coupler  at 
one  end  at  a  considerable  distance  above  that  on  the 
other;  the  draw-bars  were  in  alignment  so  that  the  line 
of  draft  was  direct;  in  the  past  they  have  taken  care 
of  the  difficulty  of  these  sagging  logs  in  some  cases  by 
using  a  very  low  draw-bar  on  either  end  of  the  truck 
and  using  a  goose-neck  to  connect  it  with  the  higher 
draw-bars  on  the  standard  equipment,  the  logging  trucks 
having  low  draw-bars  on  both  ends;  in  some  cases  the 
height  of  the  bunk  has  been  raised  far  enough  above 
the  draw-bars  to  give  clearance  while  the  logs  were 
being  transported;  that  in  November,  1914,  I  think  it 
was,  Mr.  Kerry  wrote  us  a  letter  stating  that  in  the  early 
part  of  1915  he  would  be  in  the  market  for  forty  sets 
of  logging  trucks,  and  that  he  was  asking  the  Seattle 
Car  Company  and  the  Russell  Car  and  Foundrj^  Com- 
pany, as  well  as  ourselves,  to  send  down  a  sample  truck 
which  he  could  use  and  decide  which  truck  was  best  for 
his  service,  and  on  receipt  of  his  letter  I  wrote  him  and 
asked  him  if  he  would  allow  us  to  send  him  a  new  type 
of  truck  which  we  had  developed  having  a  high  draw- 
bar on  one  end  and  a  low  draw-bar  on  the  other,  and 
we  set  forth  in  this  letter  the  advantages  this  type  of 
construction  had;  this  was  around  the  latter  part  of 
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November;  IMr.  Kerry  answered  that  he  would  be  glad 
to  have  us  send  this  truck,  and  that  ^^'ith  the  long  logs 
which  he  was  going  to  handle  the  trucks  would  certainly 
need  all  the  clearance  that  we  could  give  them ;  we  sent 
down  a  set  of  sample  trucks  having  this  idea  of  the 
high-low  draw-bar  embodied  in  it;  the  other  companies 
sent  sample  trucks  having  draw-bars  of  standard  height, 
34^  inches  on  either  end,  and  all  three  trucks  were  put 
into  service;  after  Mr.  Kerry  had  tried  out  the  trucks 
I  went  down  there  one  day,  and  he  gave  me  an  order 
for  forty  sets,  and  five  days  after  that  he  came  to  town 
and  stated  that  representatives  of  the  Seattle  Car  Com- 
pany had  been  down  to  his  place  and  made  him  a  con- 
siderable lower  price  and  offered  to  build  him  the  iden- 
tical truck  of  which  we  had  sent  down  sample,  and  that 
as  they  were  willing  to  build  this  truck  at  a  lower  price 
than  we  had  taken  the  order  for  he  felt  at  liberty  to 
cancel  the  order,  and  that  he  would  allow  us  to  furnish 
twenty  sets  of  the  trucks  at  the  same  price  quoted  by 
the  Seattle  Car  Company,  and  if  we  didn't  want  to  do 
this  he  would  have  to  give  them  the  entire  order. 

Thereupon,  in  response  to  questions  by  the  Court, 
the  attorney  for  the  defendants  stated  defendants  were 
using  trucks  built  by  the  Seattle  Car  and  Foundry  Com- 
pany having  one  draw-bar  of  standard  height  and  an- 
other below  standard  height. 

The  witness  proceeded  and  testified  as  follows : 

We  filled  part  of  the  order  furnishing  twenty  pairs 
of  trucks;  the  price  we  gave  INIr.  Kerry  on  the  original 
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order  of  forty  trucks  was  $700  per  set,  and  the  price  we 
were  compelled  to  take  on  the  twenty  sets  was  $625 
a  set,  being  a  reduction  of  $75 ;  the  twenty  sets  that  we 
furnished  cost  us  $614  a  set;  I  have  seen  the  trucks 
furnished  to  the  defendants  by  the  Seattle  Company, 
and  they  are  similar  to  our  truck,  having  high  draw- 
bar and  the  low  draw-bar.  At  the  time  Mr.  Kerry  in- 
formed me  that  he  would  have  to  place  his  order  with 
the  Seattle  Company,  I  notified  him  verbally  that  this 
was  my  invention  and  afterwards  notified  him  by  letter 
and  he  told  me  that  he  had  secured  a  guaranty  from 
the  Seattle  Car  and  Foundry  Company  against  loss 
through  infringement  on  our  truck  or  any  other;  the 
other  companies  did  not  furnish  sample  trucks  with 
the  high  and  low  draw-bars,  but  furnished  standard 
trucks,  that  is,  with  standard  draw-bars  at  both  ends; 
Mr.  Kerry  did  not  suggest  this  idea  to  me,  nor  did  any 
one  else;  I  worked  that  out  as  a  solution  of  difficulties 
which  had  been  reported  by  our  salesman ;  after  getting 
the  order  from  Mr.  Kerry,  and  before  receiving  the 
notice  of  cancellation,  we  had  ordered  such  parts  as  we 
did  not  already  have  in  stock  to  fill  the  order  for  forty 
sets  of  trucks;  Mr.  Kerry  knew  that  I  had  applied  for 
a  patent;  I  notified  him  before  we  had  received  the 
patent  that  we  had  applied  for  one,  and  also  after  the 
patent  was  issued;  I  notified  him  after  receiving  the 
formal  notice  of  allowance  of  the  application. 

Thereupon  plaintiffs  offered  in  evidence  a  letter 
from  Mr.  Kerry,  dated  November  14,  1914,  addressed 
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to  the  Northwestern  Equipment  Company,  and  the 
same  was  received  without  objection,  marked  "Com- 
plainants' Exhibit  2,"  and  is  as  follows: 

"Clatskanie,  Ore.,  Nov.  14,  1914. 

Northwestern  Equipment  Co., 
Portland,  Ore. 

Gentlemen : 

Some  time  in  Febmary,  1915,  we  will  be  in  need  of 
40  sets  of  disconnected  100,000  capacity  standard  height 
logging  trucks.  We  are  asking  the  Seattle  Car  and 
Foundry  Co.,  The  Russell  Car  &  Foundrj^  Co.  and 
yourselves  to  furnish  one  set  of  these  trucks,  each  naming 
a  price  delivered  at  Kerry,  Ore.,  on  the  S.  P.  &  S.  AVe 
will  buy  one  set  of  trucks  but  may  not  pay  for  them 
until  we  place  the  order  for  the  balance.  You  maj^ 
ship  us  one  set  whenever  j^ou  have  them  ready. 
Yours  truly, 

Columbia  &  Nehalem  River  R.  R., 

By  A.  S.  Kerry,  President." 

Plaintiffs  then  offered  in  evidence  a  letter  dated 
November  17,  1914,  from  the  Northwestern  Equipment 
Company  to  A.  S.  Kerr}'-,  and  the  same  was  received 
in  evidence  without  objection,  marked  "Complainants' 
Exhibit  3,"  and  is  as  follows: 
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"Nov.  17,  1914. 
Mr.  A.  S.  Kerry,  President, 

Logging  Trucks. 

Columbia  &  Nehalem  River  R.  R.  Co., 
Westport,  Oregon. 

Dear  Sir: 

We  duly  received  your  favor  of  November  14,  and 
are  glad  to  know  that  you  are  going  to  buy  40  sets  of 
trucks. 

We  note  that  you  want  the  draw-bar  to  be  of  stand- 
ard height,  that  is,  34^  inches  from  top  of  rail  to 
center  of  draw-bar.  In  this  connection,  would  say  that 
Clark  &  Wilson  found  that  where  they  used  the  stand- 
ard height  coupler  on  their  trucks  and  hauled  very  long 
logs  the  logs  bellied  down  and  interfered  with  the  in- 
side coupler,  and  they  told  us  that  if  they  ordered  any 
more  trucks  they  would  want  us  to  furnish  them  a  truck 
having  the  outside  couplers  of  standard  height  and  the 
inside  couplers  10  inches  lower.  I  am  making  a  sketch 
to  explain  more  fully  the  point  that  I  am  trying  to 
bring  out,  and  if  after  thinking  this  over  you  decide  that 
you  would  like  to  have  us  send  you  a  set  of  trucks  in 
which  the  couplers  are  of  different  heights,  we  would 
be  glad  to  do  it. 

As  long  as  you  are  getting  three  different  types  of 
truck,  it  might  be  a  good  idea  to  embody  as  many  ideas 
as  you  could  in  the  three  sets  and  then  make  up  your 
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own  design  from  the  three  and  let  ever3^body  bid  on 
them,  as  all  of  the  manufacturers  can  build  any  type  of 
truck  which  you  desire. 

We  have  always  found  that  the  arch  bar  truck,  Avhile 
a  little  more  expensive,  is  easier  to  repair  in  case  of 
wrecks  and  does  the  work  considerably  better  than  a 
cast  steel  frame.  At  the  same  time,  if  you  want  a  cast 
steel  frame,  there  is  no  reason  why  we  could  not  furnish 
it,  and  we  would  be  glad  to  send  you  both  an  arch  bar 
and  a  cast  steel  frame  truck,  if  you  so  desire.  Probably, 
however,  you  want  to  get  as  few  odd  trucks  as  possible, 
and  as  the  other  people  will  undoubtedly  send  you  a 
cast  steel  frame  truck  you  may  not  want  us  to  do  the 
same.  Unless  we  hear  from  you  to  the  contrary,  we  will 
therefore  simply  furnish  you  with  an  arch  bar  truck 
having  outside  couplers  standard  height  and  inside 
couplers  10  inches  lower.  It  is  the  writer's  opinion 
that  as  far  as  trucks  go  the  bunk  is  the  solution  to 
the  whole  problem,  and  whoever  gives  you  the  best 
bunk  gives  you  the  best  car. 

If  you  care  to  do  so,  the  writer  ^vould  be  glad  to 
meet  you  at  Rainier,  look  over  the  Hammond  Lumber 
Co.'s  trucks  at  that  point  and  take  advantage  of  any 
suggestions  they  may  have  to  offer;  then  go  down  to 
Clark  and  Wilson's  camp  and  get  any  suggestions  which 
they  have  to  offer  on  the  three  or  four  different  types 
of  trucks  which  they  have ;  and  then  build  you  a  sample 
car  to  correspond.  We  are  very  anxious  to  secure  your 
order  and  we  want  to  spend  enough  time  on  the  subject 
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to  give  you  exactly  the  truck  which  you  need  for  your 
service. 

Awaiting  your  early  advices  on  this  matter,  we  re- 
main. 

Yours  very  truly, 
NORTHWESTERN  EQUIPMENT  CO. 

By " 

Plaintiff  then  offered  in  evidence  the  reply  to  this 
letter  dated  November  21,  1914,  which  was  received 
without  objection,  marked  "Complainants'  Exhibit  4<," 
and  is  as  follows: 

"Clatskanie,  Ore.,  Nov.  21st,  1914. 

Northwestern  Equipment  Co., 
Portland,  Ore. 

Gentlemen : 

Answering  your  favor  of  recent  date  in  regard  to 
logging  truck.  You  are  no  doubt  right  about  the  in- 
side draw-head.  All  of  our  disconnected  cars  will  be 
used  for  hauling  long  stuff  and  would  be  a  failure  if 
the  log  got  on  the  draw-head.  We  have  asked  the  others 
to  figure  on  automatic  couplers  which  are  to  be  provided 
with  slot  with  link  and  pin. 
Yours  truly, 

COLUMBIA  &  NEHALEM  RIVER  R.  R., 

Per  A.  S.  Kerry,  Pres." 
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On  cross  examination  the  witness  testified  as  fol- 
lows : 

I  hit  upon  the  idea  somewhere  during  the  early 
spring  of  1914;  1  can  not  tell  the  exact  date;  the  idea 
of  using  the  high  draw-bar  on  one  end  and  the  low 
draw-bar  on  the  other;  I  can  not  give  the  exact  date; 
I  would  not  say  it  was  some  months  after  Mr.  Withrow 
made  this  complaint  to  ]Mr.  VanCleve ;  we  were  working 
on  the  idea,  or  on  a  solution  for  that,  some  thirty  or 
forty  days,  I  should  say;  I  don't  know  that  I  could 
tell  how  long  it  was  after  Mr.  Withrow  made  the  com- 
plaint before  I  communicated  my  solution  to  him;  it 
was  during  one  of  Mr.  VanCleve's  visits  at  their  camp ; 
he  stated  what  we  had  worked  out  on  it  to  INIr.  Withrow ; 
I  first  conceived  the  idea  that  this  was  a  patentable  in- 
vention at  that  time ;  'I  made  my  application  in  February, 
1915;  in  the  meantime,  I  had  not,  to  my  knowledge, 
informed  any  one  that  I  claimed  this  idea  as  mj''  own 
exclusive  idea;  I  didn't  talk  with  Mr.  Withrow  myself; 
the  idea  of  patenting  this  invention  was  first  conceived 
by  me  in  1914,  and  the  first  step  towards  patenting  it 
was  taken  after  the  first  truck  had  been  built  and  put 
into  service  at  Mr.  Kerry's  camp;  I  can  not  tell  the 
exact  date;  I  don't  know  whether  I  made  the  applica- 
tion for  patent  before  or  after  Mr.  Kerry  gave  the 
order  for  the  forty  trucks;  it  was  about  that  time;  I 
first  informed  Mr.  Kerry  verbally  that  'I'  claimed  a 
patent  on  this  idea  at  the  time  he  cancelled  the  order, 
and  stated  that  the  Seattle  Car  Company  were  going 
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to  furnish  him  the  exact  type  of  truck;  I  do  not  claim 
there  is  any  novelty  in  the  idea  of  having  one  end  of 
the  frame  of  a  truck  or  of  a  car  higher  than  the  other; 
I  have  never  seen  a  logging  truck  having  a  frame  on 
one  end  higher  than  the  other ;  when  these  logging  trucks 
were  loaded  and  w^orking  in  pairs  I  would  say  that  the 
logs  served  as  the  body  of  the  car  if  you  want  to  call 
the  two  sets  or  the  two  trucks  a  car;  when  two  sets  of 
logging  trucks  are  loaded  the  logs  perform  the  same 
service  with  reference  to  the  trucks  in  joining  them 
together  that  the  body  of  an  ordinary  car  performs 
for  the  two  sets  of  trucks  under  the  car;  when  the 
trucks  are  not  loaded  each  truck  is  handled  as  an  in- 
dependent car  and  ordinarily  has  couplers  at  both  ends ; 
there  is  a  running  board  on  most  of  the  trucks  which 
you  could  call  a  platform;  you  might  call  it  a  car,  but 
the  ordinary  conception  of  a  flat  car  would  be  a  car 
having  a  platform  fully  decked  over,  and  these  are  not 
fully  decked  over;  I  have  never  seen  a  logging  truck 
with  platforms  fully  decked  over;  I  have  never  seen  a 
car  truck  having  a  frame;  the  ordinary  car  truck  has 
no  end  frame;  it  is  entirely  different  than  a  logging 
truck  in  that  respect;  I  have  not  seen  one  having  the 
side  frames  at  one  end  higher  than  those  at  the  other 
with  the  exception  of  certain  trucks  used  on  street  cars ; 
I  have  noticed  the  Brill  trucks  on  the  street  cars  that 
pass  in  front  of  this  building;  they  use  a  smaller  wheel 
on  one  end  of  the  truck  than  they  do  on  the  other  and 
the  connecting  frame  is  naturally  lower  on  that  end. 
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The  witness  was  then  asked  the  following  questions 
and  gave  the  following  answers  thereto : 

Q.  That,  then,  is  an  old  and  common  device,  is  it 
not;  to  lower  the  frame  of  the  car  at  one  end  lower 
than  the  other,  so  as  to  meet  different  requirements 
the  situation  presents? 

A.  Well,  this  case  that  you  have  just  brought  up  is 
not  a  car,  but  a  truck,  as  T  understand. 

Q,     That  is  a  truck,  yes. 

A.  The  end  or  the  frame  of  the  car  you  cannot 
compare.  I  could  not  draw  a  comparison  between  a 
street-car  truck  of  that  type  and  the  ordinary  flat-car. 

The  witness  proceeded  and  testified  as  follows : 

I  don't  recall  any  other  kind  of  car  trucks  in  com- 
mon use  having  one  end  of  the  frame  of  the  truck  higher 
than  the  other,  but  would  not  say  that  there  are  none; 
there  is  no  novelty  in  having  both  ends  of  a  logging 
truck  lower  than  standard  equipment,  and  I  was  aware 
of  that  fact  when  I  made  application  for  this  patent;  I 
knew  at  that  time  that  it  was  a  very  common  practice 
to  have  a  logging  truck  with  both  ends  below  standard 
height;  when  this  complaint  was  made  to  me  by  Mr. 
Withrow  several  means  suggested  themselves  to  me  for 
overcoming  the  difficulty;  an  offset  link  or  goose-neck 
could  be  used  in  connection  with  a  truck  having  ex- 
tremely low  draw-bars  on  either  end,  and  the  goose- 
neck offset  sufficiently  to  couple  the  lower  draw-bars 
of  the  truck  to  the  higher  draw-bars  of  standard  equip- 
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ment;  that  is  something  in  common  use,  but  on  certain 
roads  which  are  common  carriers  it  is  prohibited  by  In- 
terstate Commerce  rules ;  another  idea  would  be  to  raise 
the  bunk,  bolster  it  up  to  a  position  that  would  give 
plenty  of  clearance  for  even  a  standard  height  drav/-bar, 
but  this  has  a  number  of  objections;  it  would  raise  the 
center  of  gravity  too  high;  structurally  it  has  some 
other  objections,  but  the  main  objection  is  getting  your 
center  of  gravity  too  high;  the  only  other  solution  that 
we  hit  upon  M^as  this  method  of  the  high  and  low  draw- 
bar; in  a  way  the  whole  question  of  dealing  with  these 
long  logs  is  one  of  relative  height  between  the  bunk 
and  the  inner  draw-bar ;  that  is  the  sole  question  leaving 
aside  difficulties  of  construction;  the  primary  difficulty 
is  to  provide  a  sufficient  difference  in  height  between  the 
top  of  the  bunk  and  the  draw-bar ;  if  the  purchaser  wants 
a  car  with  a  low  tnick  the  difficult}"  can  be  solved  by 
simply  putting  a  high  bunk  on  a  low  car  and  then 
using  this  goose-neck  connection  to  the  front  car  or 
the  engine ;  that  would  be  a  satisfactory  solution  in  such 
a  case;  a  high  bunk  could  be  used  on  a  high  car,  but 
there  would  be  structural  difficulties  and  the  question 
of  the  center  of  gravity ;  Mr.  Kerry  has  a  standard  road 
on  which  he  uses  standard  equipment  and  standard 
coupling  devices  so  I  knew  he  had  to  have  draw-bars 
coupling  cars  together  at  standard  height  and  could  not 
use  the  low  cars;  'I  don't  know  whether  he  could  have 
used  the  low  trucks  or  not;  it  depends  somewhat  on 
the  charter  he  is  working  under;  I  was  attempting  to 
evolve  a  car  which  could  be  used  by  a  road  under  the 
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Interstate  Commerce  Act,  a  car  which  would  allow  a 
common  carrier  to  use  cars  of  both  types  having  a  stand- 
ard height  and  connecting  them  with  an  automatic 
coupler;  the  difference  between  the  height  of  the  inner 
and  outer  draw-bars  of  these  logging  trucks  which  we 
constructed  is  about  ten  to  twelve  inches ;  I  didn't  specify 
the  extent  of  that  difference  in  my  claims  for  a  patent ; 
I  think  the  patent  covers  any  difference  there  may  be 
between  high  and  low  draw-bars ;  before  I  invented  this 
car  the  only  device  I  know  of  for  coupling  low  logging 
trucks  to  standard  equipment  was  the  goose-neck;  I 
have  seen  logging  engines  having  at  the  rear  end  a 
pocket  casting  v/ith  slots  at  different  heights  so  that  it 
can  accommodate  the  coupling  of  cars  of  several  dif- 
ferent heights,  but  that  casting,  so  far  as  I  know,  is 
always  used  in  connection  with  a  link  and  pin  coupler 
or  goose-neck;  at  the  time  I  received  this  suggestion 
or  complaint  from  Mr.  Withrow  we  made  some  sketches 
for  this  type  of  car  at  the  oiBce;  I  don't  know  whether 
we  have  those  or  not;  they  were  rather  of  a  rough 
nature;  we  did  not  work  out  the  mechanical  details  at 
that  time;  we  applied  the  idea  in  a  working  car  at  the 
time  we  sent  the  sample  car  down  to  Mr.  Kerry;  that 
was  the  first  car  that  was  sent  out,  and  that  is  the  first 
time  I  ever  really  worked  the  idea  out  into  practical 
form;  the  idea  came  to  us  at  an  earlier  date  than  that, 
but  it  was  never  worked  out  in  a  working  model  for 
the  reasons  that  there  are  only  a  few  roads  upon  which 
this  device  would  be  of  advantage;  the  idea  had  never 
been  put  into  actual  use  until  I  furnished  this  sample 
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car  to  Mr.  Kerrj^;  I  furnished  this  sample  truck  to  him 
either  the  latter  part  of  1914  or  the  first  part  of  1915, 
I  can  not  give  the  exact  date. 

Upon  re-direct  examination  the  witness  testified  as 
follows : 

In  a  logging  truck  the  draw-bars  are  an  integral  part 
of  the  truck  itself,  while,  in  a  street  car  the  draw-bars 
are  an  integral  part  of  the  body;  if  you  drew  a  compari- 
son between  the  two  the  draw-bars  on  the  logging  truck, 
to  make  it  analogous,  would  have  to  be  attached  to  the 
load,  the  log  itself;  in  street-cars,  flat-cars,  freight-cars 
and  passenger-cars  the  draw-bar  mechanism  is  attached 
to  the  body  of  the  car  and  not  to  the  truck;  as  they  are 
ordinarily  built  there  is  no  coupler  or  draw-bar  on  the 
inner  ends  of  the  trucks;  there  are  no  couplers  for 
coupling  the  trucks  together;  there  is  no  occasion  for  it; 
one  of  the  objects  in  having  couplers  on  these  logging 
trucks  is  so  that  when  the  trucks  are  returned  empty 
they  are  brought  together  and  coupled  by  means  of  the 
low  draw-bars,  just  the  same  as  two  cars  are  coupled 
together;  they  can  be  coupled  and  disconnected. 

Plaintiffs  then  read  in  evidence  the  deposition  of 
J.  R.  VanCleve  as  follows: 

'I  am  fifty-four  years  of  age,  live  at  Elko,  Nevada, 
and  at  the  present  time  am  master  mechanic  for  the 
Western  Pacific  Railway;  I  was  employed  by  the  North- 
western Equipment  Company  of  Portland,  Oregon,  as 
salesman  from  January  1st,  1913,  to  about  December 
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1st,  1914;  I  called  on  the  Clark  &  Wilson  Lumber 
Company  several  times.  "The  chief  object  of  these 
calls  was  to  watch  the  service  given  by  two  sets  of  our 
logging  trucks  which  the  Clark  &  Wilson  Lumber  Com- 
pany had  purchased  and  was  using.  I  talked  with  Ira 
Withrow.  Until  their  purchase  of  our  trial  sets  of 
logging  trucks  as  well  as  two  or  more  sets  of  other 
manufacture,  they  had  been  handling  their  logs  entirely 
on  flat  cars  with  couplers  of  the  JNIaster  Car  Buiklers 
standard  height,  this  made  it  necessary  to  give  them 
a  logging  truck  with  a  coupler  of  Master  Car  Builders 
height,  so  the  logging  trucks  could  be  used  in  connection 
with  the  flat  cars.  The  Master  Car  Builders  standard 
height  of  couplers  is  in  the  neighborhood  of  a  foot  as 
near  as  I  can  recall  liigher  than  the  coupler  of  the 
ordinary  logging  truck.  The  Clark  &  Wilson  Company 
was  at  this  time  making  the  practice  of  getting  out 
and  moving  their  logs  in  full  tree  lengths,  and  Mr. 
Withrow  explained  to  me  that  these  very  long  logs  on 
account  of  their  sagging  down  of  their  own  weight, 
between  the  trucks  v.^hich  were  placed  under  either  end 
of  the  log,  were  giving  trouble  striking  the  inside 
coupler.  It  was  my  practice  to  report  any  such  troubles 
or  difficulties  to  our  Manager.  Mr.  Elbert  G.  Chandler." 
"I  reported  to  Mr.  Elbert  G.  Chandler  that  the  in- 
side couplers  of  the  Clark  &  Wilson  I^umber  Company's 
logging  trucks  were  giving  trouble  by  striking  the  long 
logs  they  were  handling  on  account  of  these  logs  sag- 
ging down  between  the  trucks."  "INIr.  Chandler  solved 
the  troubles  which  T  reported  to  him  the  Clark  &  Wil- 
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son  Lumber  Company  was  having  with  the  high  coup- 
lers on  our  logging  trucks."  On  one  of  my  trips  I  ad- 
vised Mr.  Withrow,  the  representative  of  the  Clark  & 
Wilson  Lumber  Company  that  I  had  reported  this 
trouble  to  Mr.  Chandler,  and  he  had  developed  a  truck 
with  one  high  and  one  low  coupler  which  would  en- 
tirely do  away  with  this  trouble.  His  reply  to  this  in- 
formation, as  near  as  I  can  recall  was,  "If  you  people 
can  furnish  that  kind  of  a  logging  truck,  that  is  the 
kind  we  want." 

The  plaintiff  then  rested. 

Ira  L.  Withrow  being  called  as  a  witness  on  behalf 
of  defendants  and  duly  sworn  testified  as  follows : 

I  reside  at  Goble,  Oregon,  and  am  Superintendent 
of  the  Columbia  Timber  Company,  and  held  the  same 
position  in  the  Fall  of  1913  and  durinor  the  year  1914; 
that  is  the  same  as  the  Clark  k,  Wilson  Company, 
Clark  &  AVilson  owned  the  Columbia  Timber  Company; 
they  were  operating  down  at  Goble  in  1913  and  1914; 
I  remember  the  occasion  when  the  Northwestern  Enuip- 
ment  Company,  and  certain  other  companies,  furnished 
Clark  k  Wilson  some  samnle  logaring  trucks  along  about 
the  Fall  of  1913;  'I  think  they  came  about  November, 
1913;  we  have  some  of  them  in  use  yet.  having  pur- 
chased some  of  them;  the  trial  of  these  trucks  lasted 
until  along  in  1914.  early  in  the  Spring;  we  were  haul- 
ing long  logs  at  that  time  and  we  experienced  difficulty 
by  reason  of  the  interference  of  these  long  logs  with 
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the  inner  draw-bars  of  these  trucks ;  these  sample  trucks 
had  draw-bars  of  standard  height,  34^/4  inches  above  the 
rail  and  both  draw-bars  of  each  truck  were  of  the  same 
height ;  the  difficulty  we  experienced  was  that  these  long 
logs  were  sagging  down  in  the  middle  so  they  would 
strike  the  draw-bar  and  we  had  trouble  making  them 
take  the  curves,  etc.;  I  had  a  conversation  with  Mr. 
VanCleve,  the  salesman  of  the  Northwestern  Equip- 
ment Company  regarding  that  question;  he  was  there 
one  da}"  and  we  were  having  trouble  with  the  trucks, 
and  I  told  him  he  would  have  to  do  something  and 
that  the  proper  way  to  do  would  be  to  drop  the  draw- 
bars, and  he  said  that  as  we  had  the  standard  coupler 
flat-cars  on  the  outside — he  looked  it  over  and  thought 
it  would  be  a  good  idea.  At  first  he  thought  it  would 
not  do  because  if  we  set  out  one  of  them  we  would  have 
to  set  out  the  pair;  I  explained  to  him  that  this  made 
no  difference  as  they  all  had  to  go  in  pairs  any  way;  he 
said  he  thought  that  would  be  a  good  idea;  this  was  in 
the  early  part  of  1914,  sometime  in  the  Spring;  I  would 
not  say  just  when;  it  was  during  one  of  his  trips  down 
there ;  it  is  not  true  that  I  complained  to  Mr.  VanCleve 
without  suggesting  any  remedy  or  that  Mr.  VanCleve 
came  and  told  me  about  this  idea  after  reporting  to 
Mr.  Chandler  and  having  him  study  the  question;  I 
told  Mr.  VanCleve. 

Upon  cross-examination  the  witness  testified  as  fol- 
lows: 
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I  suggested  this  idea  to  Mr.  VanCleve — this  idea 
of  the  high  and  low  draw-bar ;  ^I  thought  it  was  a  prac- 
tical construction;  I  suggested  the  same  thing  to  Mr. 
Vachon  of  the  Seattle  Car  Company;  I  never  made  any 
sketches  of  it;  I  just  told  him  it  could  be  done;  we  were 
looking  at  the  trucks  one  day  there — there  was  no  way 
decided  on  how  it  should  be  done;  I  am  quite  positive 
that  that  idea  came  from  me,  and  I  suggested  it  to  ^Ir. 
VanCleve;  I  suggested  to  Mr.  VanCleve  the  difficulty 
that  was  being  experienced  and  also  that  the  draw-bar 
should  be  dropped;  we  said  that  we  wouldn't  buy  any 
more  unless  this  was  done ;  that  we  would  order  no  more 
trucks  without  the  inside  draw-bar  being  lowered;  we 
never  bought  an}'^  after  that;  we  had  these  ordered  at 
the  time  this  came  up  with  the  standard  draw-bar  at 
both  ends;  the  cars  were  delivered  probably  three  or 
four  months  after  that,  but  we  didn't  have  this  idea 
embodied  in  them  because  they  were  ordered  before  this 
question  came  up;  they  were  ordered  from  the  Seattle 
people  with  the  standard  draw-bar  at  each  end ;  we  never 
wrote  them  to  see  whether  it  would  be  possible  for  them 
to  change ;  we  never  had  any  logging  trucks  with  draw- 
bars arranged  one  high  and  one  low;  we  never  have 
ordered  any  trucks  since  that  time;  the  Seattle  trucks 
which  were  furnished  us  had  the  standard  draw-bar  at 
both  ends ;  I  talked  about  this  idea  with  Mr.  Vachon  of 
the  Seattle  Car  and  Foundry  Company  one  day  during 
his  visits  down  there ;  it  was  sometime  last  Summer  that 
I  first  learned  that  the  Northwestern  Equipment  Com- 
pany was  furnishing  logging  trucks  with  high  and  low 
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draw-bars;  I  think  it  was  Mr.  Clark  who  called  it  to 
my  attention;  we  never  ordered  any  trucks  from  the 
Northwestern  Equipment  Company  except  the  two  sets 
we  got  on  trial  there;  the  suggestion  that  these  trucks 
could  be  made  with  high  and  low  draw-bars  was  made 
when  Mr.  VanCleve  and  I  were  talking  about  it  that 
day;  I  do  not  remember  that  Mr.  VanCleve  called  on 
me  afterwards  and  told  me  that  they  were  in  a  position 
to  furnish  us  trucks  having  high  and  low  draw-bars; 
he  called  on  us  quite  frequently  at  first  to  see  how  the 
trucks  worked;  we  had  his  trucks  against  the  Seattle 
people's  trucks  and  the  Russell  trucks,  and  I  notified 
him  that  we  were  having  this  difficulty  with  all  trucks — 
the  long  logs  interfering  with  the  draw-bars;  that  was 
a  common  objection  with  all  logging  trucks  having  a 
standard  height;  we  never  used  the  low  trucks;  I  told 
the  Seattle  Company  it  would  be  a  good  idea  to  have 
trucks  built  that  way  to  lower  the  draw-bars;  I  told 
them  that  along  in  the  Spring  of  1914,  I  could  not  say 
just  when,  but  it  was  during  some  of  their  calls;  we 
just  talked  about  it,  that  it  should  be  done  on  account 
of  the  long  logs  sagging;  we  are  hauling  long  logs  at 
the  present  time  and  still  using  trucks  with  both  high 
draw-bars;  we  find  we  have  trouble  on  account  of  in- 
terference by  the  logs,  but  we  are  getting  along  with 
the  ordinary  high  trucks  with  high  draw-bars;  we  have 
had  accidents  caused  by  the  logs  sagging  down  on  the 
draw-bar,  but  have  not  taken  any  steps  to  have  the 
trucks  reconstructed  by  lowering  the  draw-bars,  but 
if  we  ever  ordered  any  more  trucks  we  would  order  them 
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with  the  low  draw-bar  at  one  end;  this  would  require 
considerable  reconstruction  on  a  car  of  this  type  after 
they  are  already  built;  we  commenced  hauling  these 
long  logs  sometime  after  the  first  of  February,  1914; 
w^e  commenced  operations  on  the  9th  of  February  and 
started  hauling  long  logs  shortly  afterwards ;  we  started 
cutting  long  logs  then;  the  bucker  might  have  been  a 
couple  of  weeks,  or  such  a  matter,  ahead  of  the  bunks 
w^hen  we  started  up ;  we  started  hauling  about  ten  days 
or  two  weeks  after  the  9th  of  February,  and  Mr.  Van- 
Cleve  was  down  there  on  the  visit  that  I  spoke  of  soon 
after  we  started  up ;  it  was  at  that  time  that  I  made  this 
suggestion  to  VanCleve  that  the  difficulty  could  be 
overcome  by  dropping  the  draw-bar  at  one  end  of  the 
truck ;  I  didn't  suggest  any  way  of  doing  that  no  more 
than  just  dropping  the  draw-bar;  after  I  talked  with 
Mr.  VanCleve  about  it  I  took  it  up  with  the  Seattle 
Car  Company;  it  was  along  about  the  time  we  talked 
about  it — there  was  nothing  said  in  the  order — the 
order  was  in;  it  was  about  three  months  after  this  con- 
versation with  Mr.  VanCleve  that  we  received  the  order 
from  the  Seattle  Company ;  we  didn't  take  up  with  them 
the  question  of  making  those  trucks  with  the  low  draw- 
bar; the  order  had  been  placed  and  we  let  it  pass;  we 
have  no  trucks  with  the  low  draw-bar. 

Thereupon  the  defendants  offered  in  evidence  the 
file  wrapper  of  Mr.  Chandler's  application,  which  was 
received  in  evidence,  marked  "Defendants'  Exhibit  A." 
The  following  portion  of  said  file  wrapper  being  a  letter 
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from  the  Examiner  in  the  Patent  Office  to  Mr.  I^itzen- 
berg,  the  attorney  for  Mr.  Chandler,  the  appHcant, 
dated  March  4,  1915,  was  read. 

"This  appHcation  has  been  examined.  Attention  is 
called  to  Number  951,253,  Magor,  March  8,  1910;  Fig. 
3;  Trucks,  Four  Wheel,  Bogies.  It  will  be  noticed  that 
the  couplings  at  each  end  of  the  truck  are  below  the 
standard  height.  This  is  apparent  by  comparison  there- 
of with  the  height  of  the  wheel — the  height  being  about 
the  same  as  that  shown  in  applicant's  drawing  for  his 
lower  coupling.  It  is  held  that  there  would  be  no  in- 
vention in  elevating  one  of  these  couplings  to  standard 
height.  All  the  claims  are  therefore  rejected  on  the 
reference  and  for  the  reason  stated." 

The  following  portion  of  said  file  wrapper  being 
the  argimient  of  the  attorney  for  the  applicant  accom- 
panying an  additional  claim  filed  in  consequence  of  the 
above  letter  of  the  Examiner  was  read,  and  is  as  fol- 
lows: 

"Reconsideration  of  the  case  is  respectfully  asked 
for  the  reason  that  the  Magor  patent  referred  to  does 
not  in  any  way  suggest  the  idea  which  constitutes  the 
invention  of  this  application.  There  is  absolutely  noth- 
ing to  indicate  whether  the  draw-bars  of  the  INIagor 
patent  are  below  the  standard  height  or  not.  The  prin- 
cipal object  of  the  Magor  invention  is  to  provide  a  car 
truck  in  which  the  pull  upon  the  draft  rigging  of  the 
truck  is  communicated  as  directly  as  possible  to  the 
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load.  In  order  to  take  as  much  of  the  draft  strain  as 
possible  from  the  trucks  themselves,  'In  the  present 
case  the  draft  rigging  is  connected  directly  to  the  bunk, 
and  in  accordance  with  the  present  improvements  is 
pivoted  thereto  so  that  as  the  logging  train  takes  a 
curve  the  two  bunks  of  each  co-operating  pair  of  bunks 
may  remain  parallel  while  the  draft  rigging  on  each 
truck  may  swerve  sufficiently  to  preserve  its  alignment 
with  the  co-operating  draft  rigging  and  the  connecting 
rod  between  the  two.  There  is  absolutely  no  suggestion 
in  the  patent  that  the  draft  rigging  of  these  trucks  is 
below  standard,  and  the  position  of  the  draft  rigging 
relative  to  the  supporting  part  of  the  car  bunk,  as  shown 
in  the  drawings,  Fig.  5,  of  the  Magor  patent,  very 
clearly  indicates  that  the  very  objection  which  applicant 
is  seeking  to  overcome  would  be  present  in  the  Magor 
device.  It  is  well  known  that  patent  office  drawings 
are  illustrative  only  of  the  invention,  and  there  cannot 
properly  be  any  comparison  between  the  drawings  of 
one  case  and  the  drawings  of  another  as  to  proportions. 
If  this  were  true,  then  the  distance  of  applicant's  low 
draw-bars  below  the  bunk,  is  much  greater  than  the 
distance  between  the  supporting  surface  of  the  Magor 
car  bunk  and  his  draw-bars.  On  the  other  hand,  ap- 
plicant's standard  draw-bar  is  about  the  same  distance 
below  the  supporting  surface  of  his  car  bunk,  as  are 
both  of  the  Magor  draw-bars  below  the  supporting  sur- 
face of  his  car  bunk,  see  Fig.  5.  It  will  be  noticed  of 
course,  that  the  Magor  bunk  has  at  its  opposite  ends 
the  upstanding  bunk  stakes  W,  which  give  the  appear- 
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ance  that  the  car  bunk  is  considerably  above  the  draw- 
bar. 

This,  however,  is  not  the  question  involved.  The 
Supreme  Court  has  decided  that  'The  idea  is  the  in- 
vention. The  fact  that  the  carrj^ing  out  of  this  idea  is 
simple,  does  not  negative  invention,  but  really  supports 
it.'    Gill  V.  U.  S.,  160  U.  S.  426. 

The  idea  constituting  the  invention  of  this  applica- 
tion brings  into  existence  an  improvement  in  car  bunks 
which  overcomes  a  very  common  objection,  clearly  set 
forth  in  the  opening  statement  of  this  application,  and 
an  idea  which  has  not  yet  been  brought  forth  in  the 
prior  art. 

It  is  most  earnestly  hoped  the  Examiner  will  give 
early  and  favorable  consideration  to  this  application,  as 
it  is  one  of  considerable  importance  in  this  part  of  the 
country  where  the  handling  of  long  logs  on  logging 
railroads  built  through  rough  country,  is  necessary,  and 
where  every  precaution  must  be  taken  for  safety." 

The  defendants  then  offered  in  evidence  a  certified 
copy  of  the  Magor  patent  referred  to  in  the  above 
letters.  In  connection  with  this  offer  the  attorney  for 
the  plaintiffs  admitted  that  it  is  a  very  common  practice 
to  have  both  draw-bars  of  logging  trucks  below  the 
standard  height.  Said  certified  copy  was  received  in 
evidence  and  marked  "Defendants'  Exhibit  B,"  and 
omitting  the  certificate,  is  as  follows: 
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Defendants  then  offered  in  evidence  a  certified  copy 
of  a  patent  issued  to  Gustav  Komarek  and  referred  to 
in  the  answer.  Said  certified  copy  was  received  in  evi- 
dence and  marked  "Defendants'  Exhibit  C,"  and  omit- 
ting the  certificate,  is  as  follows : 
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Avhich  comprises  end  and  side  sills  integrally 
connected  together,  a  bolster  formed  in- 
tegral with  said  side  sills,  and  draft  beams 
arranged  in  a  higher  horizontal  plane  than 
said  side  sills  and  connected  to  the  bolster 
and  to  the  front  end  sill. 

In  testimony  whereof  I  hereunto  affix  my 
signature  in  the  presence  of  two  Avitnesses. 

GUSTAV  KOMAREK. 

Witnesses : 

Sherwood  S.  Knight, 

Wm.    G.    BinOGEMAN. 
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;  may  be  obtained  for  five  cents  each,  by  addressing  the  "  Commissioner  of  Patents, 
Washington,  D.  C." 
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Counsel  for  the  plaintiffs  objected  to  the  introduc- 
tion of  these  patents  on  the  ground  that  they  do  not 
touch  the  question  in  issue,  but  are  intended  to  show 
differently  constructed  truck  frames,  and  do  not  disclose 
or  suggest  the  idea  involved  in  this  invention.  The  ob- 
jection was  overruled. 

Defendants  then  offered  in  evidence  a  certified  copy 
of  patent  No.  1,032,348,  issued  to  William  P.  Betten- 
dorf  for  a  car  truck.  Counsel  for  plaintiffs  objected  to 
said  offer  on  the  grounds  indicated  above,  and  for  the 
reason  that  inner  draw-bars  are  not  shown.  The  objec- 
tion was  overruled  and  the  certified  copy  was  received  in 
evidence,  and  marked  "Defendants'  Exhibit  D,"  and 
omitting  the  certificate,  is  as  follows : 
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F.  W.  Chriswell  called  as  a  witness  on  behalf  of  the 
defendants,  and  being  duly  sworn,  testified  as  follows: 

I  live  at  Seattle  and  am  engineer  for  the  Seattle 
Car  and  Foundry  Company.  Have  been  in  that  posi- 
tion about  nine  and  one-half  years ;  my  duties  are  design- 
ing trucks  and  estimating  and  looking  after  any  com- 
plaint ;  I  am  the  chief  mechanical  representative  of  the 
Seattle  Car  and  Foundry  Company,  which  is  engaged 
in  the  manufacture  of  railway  equipment,  particularly 
of  railway  equipment,  freight  equipment  and  logging 
equipment  particularly;  my  company  constructed  for 
the  Columbia  and  Nehalem  Railroad  twenty  logging 
trucks  having  one  draw-bar  higher  than  the  other;  the 
circumstances  under  which  the  idea  of  this  method  of 
constructing  logging  trucks  for  the  handling  of  long  logs 
was  first  suggested  to  me  was  this:  March  16,  1914,  I 
was  at  the  camp  of  the  Clark  &  Wilson  Company  with 
jMr.  Vachon  and  :Mr.  W.  W.  Clark.  We  met  Mr. 
Withrow  there  and  they  had  various  trucks  in  service, 
the  Northwestern,  our  trucks  and  the  Russell  trucks,  and 
we  were  discussing  the  merits  of  the  trucks  and  Mr. 
Withrow  called  attention  to  the  fact  that  the  sagging  of 
the  logs  interfered  with  the  coupling,  and  said  in  order 
to  make  them  serviceable  for  hauling  long  logs  the  in- 
ner draw-bar  would  have  to  be  lowered;  he  offered  no 
suggestion  how  it  could  be  done,  just  said  it  should  be 
lowered,  asked  me  if  it  could  be  done  and  I  told  him  it 
could ;  Mr.  Withrow  and  Mr.  Clark  were  present  at  that 
time  and  we  had  the  order  at  that  time  for  additional 
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trucks  and  he  asked  if  it  was  possible  to  make  the  change ; 
I  said  it  involved  changing  the  patterns  and  would  delay 
things  to  make  this  change  at  this  time,  as  the  patterns 
were  all  made  and  the  order  sent  forward;  we  didn't 
wish  to  make  any  change  at  that  time  so  there  was  no 
further  objection  raised;  it  came  out  in  the  discussion 
tliat  it  would  mean  a  change  of  patterns  to  make  this 
change  in  the  trucks;  this  question  of  the  high  and  low 
draw-bars  next  arose  when  Mr.  Kerry  was  in  the  mar- 
ket for  trucks  and  our  General  Manager  was  down 
there  at  Mr.  Kerry's  camp;  when  he  returned  he  told 
me  that  we  would  have  to  build  INIr.  Kerry's  trucks  in 
that  way ;  *I  explained  to  him  at  the  same  time  that  this 
sample  truck — it  would  be  difficult  to  make  the  change 
at  that  time;  it  would  involve  pattern  changes  and  would 
make  a  delay  in  delivering  the  truck  so  he  said  he  would 
furnish  the  truks  just  as  they  are,  and  if  we  get  the  order 
then  we  can  make  the  change;  we  commenced  to  draw 
our  plans  and  make  our  patterns  and  get  ready  to  manu- 
facture these  trucks  of  the  type  we  subsequently  men- 
tioned to  Mr.  Kerry  right  after  we  had  the  order  from 
Mr.  Kerry;  we  took  the  order  on  February  9,  1915,  and 
we  started  to  make  the  change  at  that  time,  but  previous 
to  that  we  had  mentally  to  lay  out  a  change  for  om* 
other  type  of  truck ;  we  had  designed  one  out  for  that ;  I 
mean  the  type  of  truck  Clark  &  Wilosn  had;  we  were 
going  to  anticipate  that  trouble  by  having  our  patterns 
changed — at  least  we  were  discussing  it;  I  can  not  say 
positively  the  date  when  we  made  this  plan  for  a  modifi- 
cation of  the  type  of  truck  that  Clark  &  Wilson  used, 
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but  it  was  before  Februan^  1914,  because  the  man  that 
made  them  left  Seattle  and  went  to  Europe,  and  he  made 
those  drawings  sometime  between  our  discussion  with 
Clark  &  Wilson  and  the  time  he  left ;  I  mean  February, 
1915,  between  March,  1914,  and  February,  1915;  Mr. 
Kerry  gave  us  this  order  on  the  9th  of  February,  1915, 
and  we  proceeded  immediately  to  manufacture  the  cars ; 
the  claim  of  Mr.  Chandler  to  a  patent  on  this  idea  was 
first  called  to  my  attention  after  the  patent  was  granted ; 
Mr.  Vachon  sent  me  a  clipping  from  a  paper  where  it 
was  announced  that  a  patent  had  been  granted  Mr. 
Chandler;  at  that  time  we  had  manufactured  these 
twenty  trucks  for  Mr.  Kerry's  Company,  but  they  were 
not  delivered;  I  mean  the  trucks  with  the  high  and  low 
draw-bar;  between  the  time  we  commenced  manufactur- 
ing these  trucks  and  the  time  that  I  learned  of  the  appli- 
cation of  Mr.  Chandler  for  a  patent  I  was  out  at  the 
plant  of  the  Northw^estern  Equipment  Company  and 
met  IMr.  O'Brien,  their  superintendent;  I  believe  this 
was  in  the  early  part  of  April;  they  were  building  Mr. 
Kerry's  trucks  at  that  time,  and  Mr.  O'Brien  asked  me 
"Are  your  trucks  just  like  these?"  1  said,  "Virtually  the 
same.  There  may  be  a  few  details,  but  in  type  they  are 
the  same  thing  as  your  trucks."  We  were  referring 
then  to  the  trucks  with  high  and  low  draw-bars;  he  did 
not  at  that  time  inform  me  that  Mr.  Chandler,  or  his 
Company,  made  any  exclusive  claim  to  the  right  to  man- 
ufacture such  trucks;  he  didn't  mention  it;  he  did  not 
mention  any  application  for  a  patent;  I  had  a  conversa- 
tion ^vith  Mr.  Chandler  himself  while  w^e  were  manufac- 
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turing  these  trucks  and  before  he  notified  me  of  his  ap- 
plication for  a  patent;  Mr.  Chandler  was  in  our  office 
with  two  of  the  Twohys,  and  we  discussed  the  trucks  and 
the  price,  but  nothing  was  said  during  the  conversation 
about  patent  or  anything  of  that  kind  then ;  this  was  in 
our  office  at  Seattle;  we  didn't  show  them  the  kind  of 
trucks  we  were  making;  I  can't  say  positively  whether 
or  not  I  showed  him  the  drawing,  but  I  don't  suppose  I 
did ;  I  don't  know  that  anything  was  mentioned  regard- 
ing the  high  and  low  draw-bar;  I  can  not  say  positively 
whether  Mr.  Chandler  knew  at  that  time  that  we  were 
making  trucks  with  high  and  low  draw-bar,  only  the 
fact  that  he  knew  they  were  similar. 

Court:  "You  didn't  intend  then  to  di^nilge  to  him 
that  you  were  making  such  trucks?" 

'It  was  not  that  we  didn't  wish  to  di^ailge  to  him  that 
we  were  making  these  trucks,  but  simply  it  didn't  occur 
to  us  that  there  was  anything  patentable  in  the  idea,  or 
that  there  was  any  question  about  that;  it  was  common 
practice  to  make  cars  with  high  and  low  draw-bars;  we 
had  built  several  of  them  ourselves  and  it  never  entered 
our  head  that  such  an  idea  was  patentable;  this  was  long 
after  Mr.  Kerry  gave  us  the  order  for  these  twenty 
trucks;  it  was  specified  when  the  order  was  taken  that 
they  should  have  high  and  low  draw-bars;  T  believe  this 
was  in  April,  191 5 :  and  the  order  had  been  given  in  Feb- 
ruary: on  that  visit  Mr.  Chandler  made  no  mention  to  me 
of  any  application  for  a  patent;  the  first  T  learned  that 
he  claimed  this  idea  belonged  to  him  was  at  the  time 
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the  patent  was  issued ;  if  I  am  not  mistaken,  it  was  some- 
time in  May ;  I  have  the  letter  in  my  files ;  Mr.  Chandler 
then  made  that  claim  announcing  that  the  patent  had 
been  granted;  I  have  been  engaged  in  the  construction 
of  logging  trucks,  car  trucks  and  cars  about  twenty- 
three  years ;  we  had  built  a  number  of  cars  for  different 
logging  concerns  where  they  wished  to  couple  the  low 
trucks  having  couplers  about  twenty-six  inches  from  the 
rail  with  those  341/2  inches  high;  we  built  them  for  the 
Marysville  &  Northern,  ^larysville  &  Arlington,  the 
Field  Timber  Company  and  one  or  two  other  concerns 
where  one  end  of  the  car  was  built  stereotype,  and  the 
other  end  with  the  coupler  lower  to  couple  with  low 
trucks;  we  built  these  cars  along  in  April  and  May, 
1910;  all  of  these  trucks  were  built  so  they  could  raise 
and  lower  the  draw-heads ;  but  they  were  built  that  way 
in  order  to  facilitate  shipping ;  we  shipped  them  out  on 
their  own  wheels,  and  in  order  for  them  to  move  on  their 
own  wheels  they  had  to  have  both  ends  standard  height ; 
then  a  coupler  on  one  end  was  dropped  after  they  were 
received;  the  skeleton  logging  trucks  were  of  the  same 
type  with  the  adjustable  draw-bars;  we  built  one  of  those 
for  the  Marysville  &  Northern  with  a  standard  height 
coupler;  on  that  truck  both  ends  were  raised  so  that 
we  could  drop  either  pin,  but  they  wanted  it  so  they 
could  couple  their  locomotive  and  train  with  the  low 
trucks  which  they  had,  and  we  built  that  car  with  the 
draw-bars  so  they  could  drop  them  at  either  end;  that 
was  in  April,  1910,  if  I  am  not  mistaken;  we  built  a  car 
for  the  Hammond  Lumber  Company  in  a  similar  way; 
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that  was  a  flat-car  built  with  the  draw-bars  arranged 
to  drop  at  one  end  for  the  purpose  of  coupling  a  stand- 
ard locomotive  with  the  low  logging  equipment;  it  is  a 
common  practice  in  passenger-car  trucks  to  build  the 
frames  on  the  two  ends  of  different  heights;  it  is  espe- 
cially necessary  in  passenger-cars  with  the  bellying  sill, 
what  they  call  the  fish  bellying  sill ;  the  body  of  the  car 
would  interfere  with  the  inner  end  of  the  truck  frame, 
consequently  they  offset  that  frame,  lowering  the  inner 
end  of  the  frame ;  there  is  no  draw-bar  usually  attached 
to  the  frame,  though  there  is  one  truck  or  car,  a  street- 
car used  in  New  York  City  known  as  the  hobble  skirt 
car  built  in  1910  when  the  narrow  skirts  were  in  use; 
to  get  a  very  low  car  they  built  the  truck  with  the  for- 
ward end  projecting  out  past  the  end  of  the  car  with  a 
draw-bar  located  on  the  truck;  it  was  not  standard 
height,  but  it  was  higher  than  the  inner  end.  The  inner 
end  was  dropped  down  to  clear  the  inner  end  of  the  car ; 
that  was  a  matter  within  my  own  observation ;  i  believe 
you  will  find  nearly  all  locomotive  tenders  with  high 
draw-bars  next  to  the  engine  and  low  where  it  couples 
with  the  train,  that  is  to  clear  the  fire-box,  and  one  thing 
and  another  on  the  tender;  nearly  all  tenders,  I  believe, 
have  high  and  low  draw-bars ;  in  the  case  of  six  wheeled 
trucks  under  heavy  equipment  steel  cars  the  trucks  are 
built  with  a  low  frame  at  one  end  to  clear  the  fish  belly 
sill. 

The  attention  of  the  witness  was  then  called  to  cer- 
tain illustrations  in  the  Master  Car  Builders'  Associa- 
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tion,  Car  Builders'  Dictionary  of  the  1912  Edition,  and 
the  witness  testified  that  this  is  a  standard  work  in  com- 
mon use  by  car-biiilders,  used  by  nearly  all  car-builders 
a  standard  reference  work  and  recognized  as  a  standard 
reference  book.  The  attention  of  the  witness  was  called 
to  a  truck  illustrated  on  page  562  and  page  339,  and  the 
witness  proceeded  and  testified  as  follows : 

This  truck  is  a  six  wheeled  truck  for  a  steel  flat-car, 
the  sills  belly  down  here  just  as  the  logs  would  belly 
down ;  the  frame  of  the  truck  is  outside  of  the  wheel  the 
same  as  on  a  logging  truck ;  this  end  does  not  interfere ; 
Figure  348  is  the  truck  which  is  used  under  that  car ;  this 
line  (indicating  a  line  on  said  drawing)  indicates  the 
dropping  of  that  frame;  the  frame  of  the  truck  is  not 
shoA\'n  on  the  figure ;  the  drawing  shows  the  frame  of  the 
car  bottom  coming  up  at  an  angle,  and  the  end  frame  is 
dropped  down  while  the  other  end  is  up  at  the  position 
shown  by  the  two  end  sills;  on  the  high  end  it  is  up  at 
the  axle  line;  the  frame  of  the  truck  comes  above  the 
axle  line,  say  two  or  two  and  one-half  inches;  upon  the 
end  where  the  body  bellies  down  the  frame  is  dropped 
down  to  the  bottom  of  the  axle  line  so  there  is  probably 
six  or  seven  or  eight  inches  difference  on  the  frame  to 
clear  the  belly  of  the  sill;  there  is  no  draw-bar  on  the 
truck;  the  draw-bars  are  located  on  the  car  body  itself, 
and  are  of  the  same  height  at  the  two  ends  of  the  car; 
there  are  no  draw-bars  on  the  truck  itself. 
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Thereupon  the  two  pages  of  said  book,  No.  562  and 
339,  were  received  in  evidence  and  marked  "Defend- 
ant's Exhibit  E." 

The  witness  proceeded  and  testified  that  it  is  custom- 
ary in  most  kinds  of  cars  having  false  bodies  to  attach 
the  draw-bar  to  the  body  of  the  car  rather  than  to  the 
truck,  but  in  the  hobble  skirt  car  which  had  been  men- 
tioned before  the  draw-bar  was  attached  to  the  truck 
because  the  truck  projects  out  past  the  body  of  the  car, 
nearly  half  of  its  distance ;  in  the  case  of  a  logging  truck 
there  is  no  mode  of  construction  feasible  except  to  attach 
the  draw-head  to  the  truck  itself,  and  it  is  the  universal 
practice  so  to  attach  the  draw-head;  in  the  Komarek 
patent,  which  has  a  draw-bar  high  at  one  end  and  the 
frame  lower  at  the  other,  the  only  feasible  waj^  if  the}^ 
were  coupled  together  would  be  to  attach  the  coupler  to 
the  frame  which  is  lower;  in  a  logging  truck  the  lower- 
ing of  the  frame  at  one  end  would  necessarily  result  in 
the  lowering  of  the  draw-head  at  the  same  end ;  no  other 
mode  of  construction  would  be  possible ;  from  my  experi- 
ence as  an  engineer  and  my  knowledge  of  the  construc- 
tion of  logging  tinicks  the  evident  method  of  overcoming 
the  difficulty  which  INIr.  Withrow  and  Mr.  Kerry  en- 
countered in  the  handling  of  long  logs  would  be  the 
one  Mr.  Withrow  suggested;  the  interference  was  with 
the  draw-bar,  and  the  first  thought  would  be,  when  you 
have  a  car  of  standard  height,  to  overcome  this  by  drop- 
ping the  top  of  the  draw-bar ;  that  is  self  evident ;  it  is  the 
self  evident  result  of  the  problem  presented. 
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On  cross  examination  the  witness  testified  that  the 
cars  he  had  mentioned  which  they  constructed  in  1910 
were  flat-cars,  and  one  was  a  logging  connected  truck 
connected  b}'  continuous  timbers ;  they  were  cars  made  up 
in  permanent  forms  with  trucks  at  the  opposite  ends 
which  were  connected  together  by  the  bodies  of  the  cars ; 
some  of  those  cars  were  made  with  adjustable  bars  or 
draw-heads  in  order  that  they  may  be  raised  and  lowered 
at  both  ends ;  the  purpose  of  that  was  in  order  that  they 
might  be  shipped  on  their  own  wheels  so  that  the  cars 
could  be  adjusted  for  connection  with  standard  equip- 
ment for  shipment  on  their  own  wheels,  and  when  they 
were  used  with  logging  trains  where  the  equipment  was 
low  the  draw-bars  could  be  lowered;  in  these  cars  there 
was  no  coupling  or  draw-heads  on  the  inner  ends  of  the 
trucks ;  they  were  connected  by  the  beams  or  by  the  body 
of  the  flat-car ;  in  the  hobble  skirt  car  there  was  no  coup- 
ling or  draw-head  on  the  inner  ends  of  the  trucks;  they 
were  also  connected  by  the  body  of  the  car ;  in  all  of  these 
cars  referred  to  in  the  dictionary  the  construction  is  the 
same,  the  trucks  being  connected  by  the  bodies  of  the  cars ; 
the  draw-heads  are  placed  centrally  of  the  car,  longitu- 
dinally but  not  transversely.  The  line  of  pull  would 
come  underneath  the  bunk  which  carries  the  log ;  it  must 
come  that  way  in  any  case ;  it  would  be  possible  to  attach 
a  draw-bar  directly  to  the  frame  which  comes  around 
one  the  inside  without  coupling  it  back  into  the  middle 
of  the  truck,  and  this  is  sometimes  done ;  the  only  thing 
is  that  it  makes  the  stress  through  the  side  frame  instead 
of  through  the  center,  and  it  would  not  make  any  differ- 
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ence  so  far  as  tipping  is  concerned;  if  the  inner  end  of 
the  truck  frame  was  considerable  lower  and  the  strain 
was  applied  directly  to  it  tipping  would  be  caused  if  the 
pull  was  up,  but  the  pull  is  not  up ;  the  pull  would  be  in 
a  line  with  the  draft  timber;  we  have  never  built  discon- 
nected logging  trucks  with  the  high  draw-bar  at  one  end 
and  the  low  draw-bar  at  the  other  until  Mr.  Kerry  was 
in  the  market  for  them;  that  idea  was  first  brought  to 
my  attention  when  I  was  down  at  Clark  &  Wilson's 
camp  on  March  16,  1914;  in  talking  with  Mr.  Withrow 
he  called  attention  to  the  interference  of  the  coupler, 
and  he  said  that  the  way  out  of  it  was  to  lower  the 
coupler;  I  did  not  immediately  make  any  drawings  or 
sketches,  or  take  any  steps  to  build  a  truck  of  that  kind ; 
when  I  returned  to  the  shop  I  discussed  it  with  the  draft- 
ing department  and  told  them  at  their  convenience  to 
work  out  the  truck  that  Clark  &  Wilson  had  with  this 
idea,  so  that  in  case  there  was  a  repeat  order  we  would 
have  it  in  shape;  the  truck  Clark  &  Wilson  had  was  an 
all  steel  frame  truck  with  both  draw-bars  of  standard 
height ;  between  the  time  I  was  in  Clark  &  Wilson's  camp 
and  the  time  that  Mr.  Olsen,  our  chief  draughtsman, 
went  to  Europe,  he  worked  out  a  design  for  truck  hav- 
ing a  draw-bar  at  one  end  higher  than  at  the  other;  we 
got  a  request  to  furnish  Mr.  Kerry  sample  trucks  in 
November,  1914,  and  furnished  him  trucks;  they  did 
not  have  the  high  and  low  draw-bar;  I  didn't  see  Mr. 
Kerry  myself,  but  our  general  manager  told  me  he  spoke 
to  JNIr.  Kerry  about  constructing  a  truck  with  the  high 
and  low  draw-bar;  it  was  not  a  common  practice,  and  I 
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didn't  wish  to  introduce  anything  that  was  out  of  the 
ordinary  in  the  line  of  construction ;  we  wanted  to  avoid 
multiphcity  of  designs  and  patterns  as  much  as  we  could. 
It  was  a  departure ;  I  didn't  have  any  conversation  with 
Mr.  Kerry;  Mr.  Kerry  informed  us  that  he  could  get 
these  trucks  from  the  Northwestern  Equipment  Com- 
pany with  high  and  low  draw-bars ;  at  that  time  the  sam- 
ple trucks  had  already  been  furnished;  I  had  seen  them 
and  thought  they  were  a  practical  truck  well  designed 
for  taking  care  of  long  logs,  and  in  order  to  get  the  order 
we  told  Mr.  Kerry  that  we  could  build  him  the  same  kind 
of  truck;  I  could  see  nothing  patentable  about  it;  the 
patent  office  states  there  is  nothing  patentable  about 
the  different  heights  of  draw-bars ;  we  furnished  twenty 
logging  trucks  to  Mr.  Kerry  \^  ith  the  high  and  low 
draw-bars;  Mr.  Withrow  discussed  with  me  the  ques- 
tion of  building  these  logging  trucks  with  high  and  low 
draw-bars ;  I  am  absolutely  positive  that  he  suggested  to 
me  the  idea  of  lowering  the  inner  draw-bar ;  to  a  reason- 
able extent  the  difficulty  can  be  overcome  by  raising  the 
log  bunk,  but  where  the  landings  are  built  it  is  not  prac- 
ticable; in  the  truck  construction  it  would  be  easier  to 
raise  the  log  bunk  than  to  reconstruct  the  design  of  the 
truck  frame  so  as  to  lower  the  draw  bar,  but  where  land- 
ings are  built  requiring  certain  heights  of  bunks  this 
might  in  some  cases  mean  reconstruction  of  the  landings ; 
in  our  trucks  it  would  not  be  any  easier  because  they  are 
all  steel  and  you  could  not  raise  the  bunk  in  that  case 
without  changing  the  design  of  the  truck;  our  first  en- 
deavor to  produce  a  logging  truck  with  the  high  and  low 
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draw-bar  was  after  we  knew  of  Mr.  Kerry's  order,  and 
then  we  worked  out  drawings  and  built  the  trucks  for 
the  first  time;  I  won't  say  we  built  those  for  the  first 
time;  we  built  some  trucks  in  the  meantime,  or  rebuilt 
some  where  we  just  placed  another  set  of  draft  timbers 
on  top;  we  had  some  low  trucks  in  our  shop  and  the 
Everett  'Interurban  wanted  some  trucks  to  use  on  their 
line,  and  they  had  to  be  coupled  standard  height,  so  I 
took  it  up  with  their  mechanical  department  and  sug- 
gested that  we  just  raise  one  end  instead  of  the  two  ends 
and  that  this  was  the  easiest  way  out  of  it ;  that  to  raise 
one  end  would  be  cheaper,  cost  them  about  half  as  much 
as  to  raise  the  whole  truck;  so  we  just  put  on  wooden 
drafting  around  one  end  and  raised  the  coupler  and  cou- 
pled with  the  standard  equipment,  leaving  the  others 
down  in  their  present  position;  this  was  a  detached  log- 
ging car;  that  was  not  to  avoid  the  log;  the  timber  re- 
ferred to  is  what  we  call  the  draft  timber  to  which  the 
coupler  is  attached;  there  are  two  timbers  running 
lengthways  and  the  draft  rod  or  coupler  is  placed  be- 
tween them;  all  we  did  was  to  bolt  on  some  short  pieces 
at  one  end  and  take  the  coupler  out  of  its  position  and 
raise  it  up  so  that  it  would  couple  with  standard  equip- 
ment under  the  Interstate  Commerce  requirements ;  that 
truck  was  for  hauling  logs  on  the  Seattle  &  Everett  In- 
terurban; there  were  eight  or  ten  sets,  and  we  changed 
all  of  them  just  changing  one  end;  it  was  not  necessary 
to  change  the  other  end  and  was  cheaper  to  change  one 
end;  they  wanted  to  comply  with  the  Interstate  Com- 
merce requirements  so  we  just  raised  the  couplings  on 
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one  end  so  they  conld  couple;  these  trucks  are  still  in  ex- 
istence; they  are  still  on  the  Everett  Interurban;  these 
couplers  were  not  raised  for  the  purpose  of  avoidintr  the 
logs,  but  just  simply  to  comply  with  the  Interstate  Com- 
merce requirements ;  we  could  do  that  by  raising  one  end 
to  couple  the  car  with  other  standard  equipment ;  what  is 
between  does  not  make  any  difference;  they  use  those 
trucks  in  pairs  in  the  same  manner  that  these  are  used; 
they  had  draw-bars  on  their  inner  ends  twenty-six  inches 
high  to  the  center;  we  raised  the  couplers  on  these  cars 
to  thirty-four  inches ;  we  raised  them  eight  inches ;  that, 
was  in  February,  1915;  the  other  cars  we  built  in  1910 
were  flat-cars  or  connected  trucks ;  they  were  using  both 
flat-cars  and  connected  trucks;  we  had  furnished  them 
with  low  trucks,  and  they  wanted  to  use  air-brakes  on 
their  trains  as  they  could  not  get  enough  power  on  the 
hand  brakes  and  they  wanted  to  put  in  some  flat-cars, 
but  the  flat-cars  had  to  be  standard  height,  consequently 
they  wanted  one  end  lower  to  connect  with  their  logging 
trucks ;  that  is  why  they  lowered  them ;  I  discussed  with 
Mr.  Withrow  this  matter  of  making  trucks  with  high 
and  low  draw-bar ;  we  discussed  the  fact  of  its  being  pos- 
sible to  do  this,  not  by  reconstructing  the  trucks  we  had, 
but  on  new  equipment;  T  explained  that  the  patterns 
would  have  to  be  changed  on  the  trucks  that  were  \mder 
consideration  at  that  time;  it  could  be  done  by  changing 
the  patterns ;  at  the  time  this  was  first  brought  up  the  or- 
der had  been  placed  in  an  eastern  factory  for  the  cast- 
ings; in  our  case  the  truck  is  all  made  of  cast  steel;  the 
trucks  we  furnished  Mr.  Kerry  are  very  similar  to  those 
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of  the  Northwestern  Equipment  Company,  but  the  ones 
we  furnished  Clark  &  Wilson  are  quite  different;  they 
are  cast  steel ;  this  is  built  up  of  steel  bars  while  the  bunks 
we  furnished  Clark  &  Wilson  was  steel  frame,  in  one 
piece;  they  didn't  have  the  high  and  low  draw-bars;  we 
never  furnished  the  high  and  low  draw-bar  to  anybody 
but  Mr.  Kerry  and  on  the  cars  we  reconstructed  for  the 
Interurban. 

A.  S.  Kerry  being  called  as  a  witness  on  behalf  of 
defendants  and  duly  sworn,  testified  as  follows: 

I  reside  at  Kerry,  Oergon;  am  engaged  in  railroading 
and  logging,  and  am  President  and  Manager  of  the  de- 
fendant Columbia  and  Nehalem  Ri^^er  railroad,  and  one 
of  the  defendants  in  this  suit ;  I  cannot  remember  exactly 
when  this  idea  of  the  construction  of  a  detached  logging 
truck  with  one  draw -bar  higher  than  the  other  was  first 
suggested  to  me ;  I  think  it  was  sometime  in  the  Fall  of 
1914;  my  first  intimation  came  to  me,  I  think,  from  Mr. 
Clark;  I  am  not  positive  about  that;  I  mean  jNIr.  Clark, 
of  Clark  &  Wilson;  I  was  casting  around  for  logging 
trucks  and  made  inquiry  from  Mr.  Chandler,  of  the 
Northwestern  Equipment  Company,  and  Mr.  Piggott, 
of  the  Seattle  Car  and  Foundry  Company,  and  Mr. 
Brown,  of  the  Russell  Car  &  Foundry  Company;  I  first 
made  verbal  inquiiy.  The  representatives  of  those  com- 
panies visited  me  sometime  before  I  made  a  written  re- 
quest for  specifications  and  sample  car;  I  think  it  was  in 
September  or  October,  1914,  that  I  received  the  first  car. 
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and  I  think  the  inquiry  was  sent  in  November,  the  latter 
part  of  October  or  the  first  of  November;  two  or  three 
months  before  that  I  received  a  stock  car  from  the  Rus- 
sell Car  &  Foundry  Company  which  was  built  for  a  lum- 
ber company  in  Washington,  and  they  wanted  me  to  try 
it  out;  we  were  not  logging  then,  but  I  could  easily  see 
there  was  about  seven  inches  of  clearance  within  the  in- 
side draw-head  and  the  top  of  the  bunk  which  would  not 
admit  of  our  hauling  long  logs,  and  I  saw  that 
we  must  have  something  that  would  connect  with 
the  main  line  equipment  and  at  the  same  time 
handle  our  logs ;  I  think  that  the  suggestion  came 
to  me  first  from  Mr.  Clark  in  a  conversation 
about  the  cars  that  we  had  received  from  Mr. 
Chandler;  I  told  him  that  I  was  in  the  market  for  cars 
and  would  like  to  have  him  tell  me  what  his  experience 
was,  and  he  told  me  there  was  one  difficulty  about  the 
cars  he  received  from  Mr.  Chandler,  that  they  would  not 
stay  on  a  logging  railroad,  they  jumped  the  track,  and 
he  said,  "I  particularly  caution  you  about  having  the 
draw-bars  too  high.  We  have  trouble  on  our  road.  Logs 
catch  the  draw-head  and  cause  derailment,  not  only  with 
INIr.  Chandler's  car,  but  with  every  car  we  have — Rus- 
sell's, Seattle  and  Mr.  Chandler's."  I  would  not  be  posi- 
tive about  Mr.  Clark  having  said  to  me  that  I  should 
have  the  inner  draw-bar  lowered  at  that  time,  but  I  am 
under  the  impression  that  he  did;  that  was  in  the  Fall 
of  1914;  in  sending  out  my  written  innuiries  I  did  not 
specify  the  high  and  low  draw-bars ;  I  talked  to  each  of 
their  representatives  individually,  then  I  sent  out  the 
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inquiry  to  Mr.  Chandler  and  the  Seattle  Car  Company 
and  the  Russell  Company,  asking  the  Russell  Company 
to  give  me  a  price  on  the  car  that  they  had  furnished,  and 
submit  to  me  some  sort  of  a  plan  of  a  car  with  the  lower 
draw-head.  I  sent  that  inquiry  out  in  November,  I 
think,  1914;  then  I  had  conversations  at  various  times 
with  the  representatives  of  these  companies;  the  sample 
cars  came,  and  the  representative  of  the  Seattle  Car 
Company  called  on  me;  I  hadn't  yet  seen  the  car;  I 
asked  him  the  height  of  the  bunk  over  the  inner  draw- 
head,  and  they  gave  me  11  inches;  as  a  matter  of  fact  it 
was  only  about  7  or  7/^ ;  Mr.  Chandler's  car  came  and 
it  was  just  exactly  what  we  wanted;  the  inside  draw- 
head  was  sufficiently  low  to  haul  these  long  logs,  and 
the  outer  draw-head  was  standard  to  connect  with  stand- 
ard coupling;  this  was  the  sample  set  of  trucks  furnished 
by  Mr.  Chandler  received  about  the  same  time  that  I  re- 
ceived one  from  Seattle;  I  think  Mr.  Chandler's  came  a 
little  ahead  of  the  Seattle  truck.  The  Seattle  car  had 
both  draw-heads  the  same  height,  and  the  Chandler  car 
had  one  low  and  one  high;  this  was  probably  in  Febru- 
ary, perhars  in  January,  1915;  it  was  sometime  after 
that,  probably  in  February,  that  I  gave  the  order  for 
the  forty  cars ;  in  placing  the  order  for  those  trucks  I  vis- 
ited the  shops  of  the  Seattle  Car  Company  in  Seattle, 
and  they  had  on  hand  forty  second-hand  cars,  and  I 
looked  them  over  and  practically  agreed  to  buy  them, 
but  didn't  sign  a  contract;  Mr.  Piggott  was  going  to 
draw  up  a  contract  and  send  it;  they  were  constructed 
with  a  great  deal  higher  bunk;  the  draw-heads  were  the 
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same  height,  but  they  were  a  much  higher  bunk,  and 
they  were  a  shorter  car;  shortening  the  pull  of  the  car, 
the  draw-head,  would  have  the  same  effect  as  either 
raising  the  bunk  or  lowering  the  draw-head,  because  the 
deflection  would  not  hit  the  draw-head  if  the  car  was 
short ;  one  timber  company's  cars  are  very  short  and  have 
draw-heads  the  same  height,  and  ihey  can  draw  as  long 
a  log  as  we  can  without  having  to  interfere  with  the 
draw-head.  I  practically^  gave  the  order  to  Mr.  Piggot, 
and  he  was  to  draw  up  the  contract,  but  I  didn't  receive 
the  contract  for  some  little  time,  and  the  more  I  thought 
about  the  equipment  the  more  I  was  convinced  that  it 
was  not  what  I  wanted ;  I  already  had  prices  from  each 
of  these  concerns  for  a  100,000  capacity  car;  the  sample 
car  we  received  from  the  Russell  Company  was  a  60,000 
capacity  car;  Mr.  Chandler  happened  on  the  scene  some 
days  after  I  had  talked  the  matter  over  with  Mr.  Piggot 
and  agreed  to  sign  the  contract  when  he  sent  it ;  he  made 
me  a  quotation  on  a  60,000  capacity  car ;  the  price  was  so 
attractive  that  I  made  up  my  mind  that  I  would  take  the 
new  stuff  and  discard  the  old ;  the  original  bid  these  three 
different  concerns  made  was  for  a  100,000  capacity  and 
not  for  60;  Mr.  Chandler  talked  to  me,  and  I  practically 
gave  him  the  order ;  he  was  to  consult  with  his  superiors 
and  let  me  know  in  a  day  or  two,  but  just  before  leaving 
the  office  he  said,  "We  will  furnish  them,  I  am  sure  of 
that."  That  order  was  for  cars  with  one  draw-head  low 
and  the  other  high,  new  60,000  capacity  cars;  within 
forty-eight  hours  afterwards  the  Seattle  Car  Company's 
representatives  called  on  me  and  insisted  they  had  not 
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been  given  a  fair  deal  because  they  had  not  had  an  oppor- 
tunity to  bid  on  a  60,000  capacity  car,  and  they  didn't 
think,  in  justice  to  them,  we  should  award  the  contract 
to  Mr.  Chandler,  that  they  should  at  least  have  half  of 
the  cars,  and  they  made  me  a  price  that  was  still  a  little 
better  than  the  price  that  was  made  by  Mr.  Chandler, 
and  I  divided  the  order.  I  telegraphed  Mr.  Chandler 
and  told  him,  under  the  circumstances  I  thought  it  was 
my  duty  to  divide  the  order ;  I  gave  Mr.  Chandler  one- 
half  of  the  order  and  the  other  half  to  the  Seattle  Com- 
pany; they  were  to  construct  their  cars  with  a  low  draw- 
head  on  the  inside ;  I  tried  to  call  Mr.  Chandler  by  long 
distance  the  next  day  and  found  he  was  in  Seattle,  and 
I  left  word  at  his  office,  and  the  next  day  took  the  train 
and  came  to  Portland  to  find  him;  about  two  days 
elapsed  before  I  saw  him;  I  gave  my  first  order  about 
the  9th  and  talked  with  him  personally  here  in  Portland 
about  the  11th;  it  may  have  been  three  days,  but  not  more 
than  that,  and  I  think  it  was  the  very  next  day  that  I 
called  up  his  office,  and  then  the  next  morning  took  the 
train  and  came  to  Portland  and  saw  him;  I  told  him  I 
had  decided  to  give  the  Seattle  Car  &  Foundry  Company 
half  the  order  for  these  forty  trucks;  I  would  not  say 
positively  that  Mr.  Chandler  didn't  tell  me  at  that  time 
that  he  could  claim  the  exclusive  right  to  make  trucks 
of  that  type,  but  I  have  no  recollection  of  his  telling  me 
that.  I  do  not  remember  that  he  said  anything  at  that 
time  as  to  having  a  patent  or  claiming  a  patent  right, 
or  having  applied  for  a  patent;  I  could  not  give  you  the 
date  when  he  first  notified  me  that  he  claimed  the  exclu- 
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sive  patent  right  to  this  type  of  cars,  but  he  notified  me 
that  he  was  going  to  sue  us  on  account  of  the  infringe- 
ment of  his  patent  by  the  Seattle  Car  &  Foundry  Com- 
pany— that  he  had  taken  a  patent  on  that  car — and  I 
immediately  got  a  bond  from  the  Seattle  Car  Company 
to  protect  me  in  these  patent  rights;  also  from  Mr. 
Chandler;  I  could  not  tell  without  looking  up  my  records 
how  long  this  was  after  I  gave  the  order. 

Upon  cross-examination  the  witness  was  shown  the 
letter  marked  "Complainant's  Exhibit  2,"  and  testified 
as  follows : 

"That  letter  is  similar  to  the  ones  which  I  sent  these 
three  different  Companies,  notifying  them  that  I  was  in 
the  market  for  cars ;  practical^  the  same  was  sent  to  all 
of  them — I  think  exactly  the  same.  I  can  not  remember 
when  Mr.  Chandler  wrote  me  in  reply  to  this  letter  that 
he  could  furnish  a  logging  truck  with  high  and  low  draw- 
bars, but  I  think  he  told  me  because  Mr.  Chandler  was 
very  resourceful  in  things  of  that  kind.  He  was  giving 
information  all  the  time;  we  had  several  conversations 
about  it;  I  am  quite  sure  that  I  received  the  letter  of 
which  Complainant's  Exhibit  3  is  a  carbon  copy,  and  in 
reply  I  wrote  the  letter  marked  "Complainat's  Exhibit 
4";  I  do  not  think  that  this  letter  was  the  first  time  the 
idea  of  a  logging  truck  having  a  high  draw-bar  at  one 
end  and  a  low  draw-bar  at  the  other  was  brought  to  my 
attention;  he  says  "They  (Clark  &  Wilson)  told  us  that 
if  they  ordered  any  more  trucks  they  would  want  us  to 
furnish  them  a  truck  having  the  outside  couplers  of 


100  Elbert  G.  Chandler,  et  al 

Testimony  of  A.  S.  Kerry. 

standard  height  and  the  inside  couplers  ten  inches 
lower.."  That  is  practically  what  Mr.  Clark  told  me, 
that  he  would  have  the  inside  couplers  made  lower,  and 
would  have  the  axle  journals  more  flexible  so  they  would 
follow  the  curve  around ;  INIr.  Clark  did  not  say  anything 
how  the  idea  of  a  high  and  low  draw-bar  was  brought  to 
his  attention;  he  did  not  connect  Mr.  Chandler  in  any 
way  with  any  trucks  they  had  except  to  say  that  the  Se- 
attle cars  stayed  on  the  track  better.  The  question  of 
the  high  and  low  draw-bar  was  not  discussed  at  that  time 
only  in  that  advice  to  me  to  get  a  low  draw-bar  car — I 
would  have  difficulty  if  I  didn't;  I  think  I  mentioned 
to  all  of  these  gentlemen  that  the  trucks  would  have  to 
give  a  certain  clearance,  and  they  were  figuring  on 
eleven  inches  of  clearance,  and  I  expected  to  leave  that 
to  their  ingenuity  as  to  how  they  would  arrive  at  it.  I 
was  figuring  on  this  clearance  between  the  top  of  the  log 
bunk  and  the  couplers.  Our  outer  coupling  had  to  be 
standard  height  and  the  point  I  had  in  mind  was  a  cer- 
tain distance  between  the  top  of  the  bunk  and  the  coupler 
to  be  given  either  by  raising  the  bunk  or  lowering  the 
draw-head,  or  any  way  they  had  in  mind  to  figure  it  out ; 
I  don't  remember  all  my  conversation  with  the  different 
companies,  but  I  think  probably  I  discussed  that  point 
wnth  most  of  them;  any  way,  I  am  sure  I  discussed  it 
after  Mr.  Chandler  and  myself  talked  it  over;  Mr.  Chan- 
dler was  the  first  to  definitely  bring  to  my  attention  a 
plan  of  that  kind,  and  he  told  me  they  could  work  it  out 
and  make  a  success  of  it;  that  was  the  sample  he  fur- 
nished me,  and  it  was  very  satisfactory ;  the  samples  fur- 
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nished  by  other  companies  were  of  standard  height ;  the 
Russell  Company  did  not  have  an  opportunity  to  furnish 
me  a  high  and  low  draw-bar;  they  brought  one  down 
there  and  tried  to  reconstruct  that  one,  but  could  not; 
but  we  already  had  their  car  before  they  had  an  opportu- 
nity ;  they  never  furnished  a  real  sample  on  this  inquiry 
of  mine;  the  car  they  furnished  had  both  draw-bars  at 
the  same  height;  I  think  the  price  per  set  at  which  Mr. 
Chandler  offered  to  furnish  his  trucks  was  $725,  for  the 
pair  of  trucks;  I  think  $625  was  the  price  made  by  the 
Seattle  Company;  I  divided  the  order  and  gave  the  Se- 
attle Company  an  order  for  twenty  trucks  and  JVlr. 
Chandler  an  order  for  twenty;  the  Seattle  Company  fur- 
nished me  twenty-sets  of  trucks  similar  to  the  ones  fur- 
nished by  Mr.  Chandler,  and  I  am  using  them  and  they 
are  all  satisfactory ;  before  that  I  had  never  seen  or  heard 
of  any  logging  trucks  of  that  kind ;  I  was  in  the  logging 
business  about  thirty  years ;  it  was  quite  a  radical  depar- 
ture from  anything  of  the  kind  made  before ;  it  was  quite 
a  difficult  problem  always  to  haul  long  logs  without 
having  them  to  interfere,  and  we  had  lots  of  difficulty ; 
going  around  the  curve  the  draw-bar  would  hit  the  logs 
and  tip  the  car  over  or  throw  it  off  the  track ;  these  trucks 
with  a  high  and  low  draw-bar  was  a  very  clever  solution 
of  the  problem.  I  don't  know  how  we  would  get  along 
without  it  in  the  present  system  of  logging;  the  short 
trucks  that  I  spoke  of  awhile  ago  would  be  all  right; 
the  center  of  gravity  would  be  a  little  higher ;  they  raised 
their  bunk  a  little  bit  higher  than  these  bunks ;  that  would 
not  be  so  serious  an  objection;  of  course,  they  would  not 
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be  as  good  a  car  as  this  short  car;  I  am  not  sure  a  steel 
car  could  be  constructed  as  short  as  a  car  made  of  wood. 
The  Benson  Timber  Company's  cars  are  made  of  wood 
and  iron  and  I  doubt  very  much  whether  these  steel  and 
iron  cars  that  we  have  would  be  a  success  made  as  short 
as  the  other  car.  The  trucks  ordered  from  the  Seattle 
Car  Company  were  not  identical  with  the  trucks  men- 
tioned by  Chandler;  I  merely  specified  that  they  must 
have  a  low  inside  and  high  outside  draw-head,  and  the 
same  capacity  and  weight  of  wheels;  they  specified  a 
steel  bunk  and  Mr.  Chandler  specified  a  built  up  bunk ; 
there  is  a  great  deal  of  difference  between  the  cars— the 
frame  is  different ;  the  Seattle  truck  is  just  as  satisfactory 
as  the  Chandler  truck  with  one  or  two  exceptions;  the 
bunk  on  the  Seattle  truck  was  not  heavy  enough  to  stand 
the  heavy  loads  we  put  on  the  cars,  and  it  sprung ;  and  the 
rub  irons  on  the  Seattle  truck  were  not  long  enough  for 
our  curvature,  and  the  bunk  would  not  ride  on  the  rub 
irons  making  a  very  heavy  curve,  30  degrees  curve.  Un- 
less it  was  laid  absolutely  it  would  get  off  the  rub  irons, 
cause  derailment.  Those  two  features  are  the  only  ones 
that  make  the  cars  any  different  as  far  as  volume  of  ser- 
vice is  concerned ;  the  particular  feature  which  we  wished 
in  both  logging  trucks  was  the  high  draw-bar  and  the 
low  draw-bar;  we  simply  had  to  have  it  or  we  could  not 
log  the  way  we  were  going  to  log ;  we  would  either  have 
to  use  a  separate  draw-bar,  what  we  called  raisers,  to 
connect  with  foreign  equipment,  or  we  would  have  to 
have  the  high  draw-head  on  the  outside,  otherwise  our 
equipment  would  not  connect  with  the  S.  P.  &  S.  equip- 
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ment ;  I  don't  think  I  ever  suggested  the  idea  of  this  high 
and  low  draw-bar  before  Mr.  Chandler  suggested  it  to 
me;  that  letter  will  indicate  that  I  didn't,  although  I  may 
have  asked  Mr.  Clark ;  Chandler  told  me  about  Clark  & 
Wilsons'  difficulty  in  a  conversation  I  had,  and  it  may 
have  been  the  results  of  our  conversation  that  he  wrote 
that  letter.  If  Mr.  Chandler  said  he  told  me  that  he  had 
brought  out  the  high  and  low  draw-bar  as  a  solution  of 
difficulties  which  Clark  &  Wilson  were  having,  I  would 
believe  it.     I  don't  remember. 

Upon  redirect  examination  the  witness  testified  that 
it  would  be  feasible  to  handle  his  long  logs  with  a  truck 
having  a  sufficiently  high  bunk  and  both  draw-bars  low 
if  it  were  not  for  the  necessity  of  connecting  with  out- 
side equipment ;  that  if  they  had  only  the  problem  of  the 
long  logs  to  solve  they  could  solve  it  as  well  with  trucks 
having  draw-bars  low  so  that  the  necesstiy  for  one  draw- 
bar high  and  the  other  low  arises  out  of  the  necessity  of 
coupling  with  other  equipment  rather  than  out  of  the 
problem  of  handling  long  logs. 

Upon  recross  examination  the  witness  testified  that 
if  he  did  not  have  one  high  draw-bar  and  one  low  he 
would  be  put  to  a  great  deal  of  inconvenience  in  hauling 
these  logging  trucks  with  standard  equipment;  that  his 
road  is  a  common  carrier  road  and  will  do  a  lot  of  busi- 
ness besides  logging  business;  that  an  ordinary  logging 
road  would  not  need  the  high  and  low  draw-head  because 
there  is  some  little  objection  to  it;  that  if  the  two  cars 
forming  a  set  get  separated  they  must  come  together; 
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you  can  not  take  the  half  of  one  car  and  use  it  with  the 
same  half  of  another  car,  and,  as  a  result,  you  occasion- 
ally have  two  cars  laid  up  when  you  might  have  one  if 
they  were  all  low;  if  the  draw-heads  were  all  the  same 
you  could  switch  them  around  and  use  one-half  of  the  car 
with  half  of  another,  while  with  the  different  heights  of 
draw-bars  all  the  cars  must  be  together — each  is  a  pair 
and  inseparable.  If  we  wanted  to,  we  could  couple  a  pair 
between  every  other  flat  car  or  every  other  box  car  or 
every  other  passenger  car,  of  standard  equipment. 

E.  V.  Vachon  being  called  as  a  witness  on  behalf 
of  defendants  and  duly  sworn,  testified  as  follows: 

I  reside  in  Portland,  and  am  the  representative  of 
the  Seattle  Car  &  Foundry  Company  here  as  salesman; 
have  been  in  Portland  two  and  one-half  years,  and  have 
been  salesman  for  that  Company  for  three  or  four  years; 
I  remember  an  occasion  when  this  question  of  the  inter- 
ference of  long  logs  with  the  inside  draw-bars  of  de- 
tached trucks  and  the  mode  of  overcoming  that  objection 
was  discussed  by  Mr.  Chriswell  and  JMr.  Withrow  in  my 
presence ;  I  don't  remember  the  exact  date,  but  it  was  in 
the  early  part  of  1914,  and  we  were  at  the  camps  of  the 
Clark  &  Wilson  Lumber  Company,  Mr.  Withrow  being 
the  superintendent,  and  were  talking  with  him  about  the 
difficulties  experienced  with  long  logs  in  the  clearance 
of  the  inside  equipments;  I  don't  remember  just  the 
conversation,  but  the  substance  of  it  was  that  some  ar- 
rangement should  be  made  to  provide  for  that,  and  the 
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practical  way  seemed  to  be  to  lower  the  couplers  on  the 
inside  so  that  they  would  not  interfere,  causing  accidents 
or  anything  of  that  kind. 

On  cross  examination  the  witness  testified  as  follows : 

Mr.  Withrow  suggested  that  this  lowering  of  the 
couplers  on  the  inside  was  the  practical  waj^ ;  I  do  not  re- 
member his  exact  words;  it  was  just  to  the  effect  that 
the  coupler  should  be  lowered  at  the  inside  to  take  care 
of  that ;  he  thought  that  was  the  practical  way  of  obviat- 
ing the  difficulty;  this  was  in  the  early  part  of  1914;  he 
did  not  suggest  any  way  of  doing  it,  he  didn't  go  into  the 
technical  part ;  he  suggested  that  it  might  be  the  practical 
way,  as  I  remember  his  suggestion — it  would  be  the  prac- 
tical way,  or  something  to  that  effect,  I  don't  just  remem- 
ber the  words ;  I  don't  think  he  suggested  any  other  so- 
lution; I  do  not  remember  that  he  made  any  statement 
that  the  Northwestern  Equipment  Company  could  build 
that  kind  of  a  car ;  I  have  called  at  their  camps  at  differ- 
ent intervals,  and  I  think  the  point  has  been  discussed  on 
more  than  one  occasion  and  even  as  late  as  last  summer ; 
I  have  called  on  ^Ir.  Kerry  a  number  of  times  about  their 
requirements,  and  called  on  him  before  he  sent  out  this 
notice  that  he  was  in  the  market  for  trucks  in  November, 
1914 — both  before  and  after — I  don't  remember  calling 
on  him  that  particular  month ;  I  discussed  this  question 
of  the  high  and  low  draw-bar  with  him ;  I  remember  one 
instance  definitely,  and  that  was  when  Mr.  Colvin,  our 
General  Manager,  and  I  were  at  Mr.  Kerry's  office  ne- 


106  Elbert  G.  Chandler,  et  al 

Testimony  of  Elbert  G.  Chandler. 

gotiating  for  equipment,  and  this  point  was  discussed 
generally;  that  was  in  January,  I  think,  1915;  the  point 
was  discussed,  but  I  don't  know  whether  it  was  sug- 
gested at  that  time  that  he  could  have  trucks  of  that 
type  or  not ;  we  didn't  furnish  him  sample  trucks  of  that 
kind. 

Elbert  G.  Chandler  being  recalled  as  a  witness  on  be- 
half of  the  plaintiffs  testified  as  follows : 

The  reason  I  did  not  apply  for  the  patent  before 
February  25, 1915,  was  that  we  had  never  worked  out  the 
mechanical  details  of  the  truck  to  know  whether  the  high 
or  low  draw-bar  I  had  was  a  practical  one,  and  we  had  to 
work  it  out  and  get  it  into  service  before  we  went  to  the 
expense  of  getting  out  a  patent ;  we  built  the  sample  set 
of  trucks  for  Mr.  Kerry;  that  was  the  experimenting 
that  took  place;  we  were  about  thirty  days  building 
that  sample  set ;  we  had  to  change  the  mechanical  details 
of  the  truck  two  or  three  times  to  get  the  line  of  draft  in 
a  satisfactory  shape.  For  instance,  one  draw-bar  might 
be  so  high  and  the  other  so  low  that  when  pushing  the 
trucks  they  would  end  up — that  is,  the  wheels  next  to 
the  high  draw-bar  would  leave  the  track,  and  it  became 
a  mechanical  problem  to  get  our  line  of  draft  as  nearly 
as  possible  in  a  horizontal  position ;  it  required  some  me- 
chanical skill  to  work  it  out.  I  worked  it  out  and  em- 
bodied it  in  the  sample  truck  sent  to  Mr.  Kerrj^;  those 
were  the  first  full-sized  trucks  embodying  the  idea  that 
we  built;  Mr.  VanCleve  did  not  suggest  to  me  the  idea 
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of  the  high  and  low  draw-bar;  the  only  report  he  made 
on  the  subject  was  that  they  were  having  difficulty  and 
that  Mr.  Withrow  had  stated  that  they  would  want  some 
truck  that  would  take  care  of  that ;  JNlr.  Van  Cleve  never 
reported  to  me  that  the  low  draw-bar  would  solve  the 
question;  he  reported  to  me  that  the  difficulty  was  that 
the  logs  struck  the  inner  draw-bars  and  caused  the  de- 
railment of  the  trucks;  the  first  solution  that  occurred 
to  us  was  to  raise  the  bunk  and  give  sufficient  clearance 
between  the  top  of  the  draw-bar  and  the  top  of  the  bunk 
itself.  This  had  difficulties  because  it  raised  the  center 
of  gravity  to  such  an  extent  that  it  might  be  dangerous 
on  the  rough  track  you  find  for  logging  purposes;  Mr. 
Kerry  never  made  any  suggestion  to  me  in  regard  to 
the  high  and  low  draw-bars;  so  far  as  I  know  his  first 
knowledge  in  regard  to  this  was  obtained  from  me  while 
we  were  negotiating  for  this  order ;  I  think  he  placed  the 
order  on  the  5th  of  February;  I  was  there  on  Friday  and 
my  recollection  is  we  acknowledged  receipt  of  the  letter 
on  Saturday,  and  Mr.  Kerry  came  to  Portland  and  can- 
celled the  order  verbally  on  Wednesday  following ;  there 
were  four  or  five  days  elapsed  between  the  time  I  called 
on  Mr.  Kerry  and  his  verbal  cancellation  of  the  order 
here  at  Portland;  he  said  the  Seattle  Car  Company  had 
agreed  to  furnish  him  practically  the  same  truck  at  a 
price  of  $625.00,  and  that  he  would  cancel  the  order  with 
us,  and  if  we  cared  to  take  one-half  the  order  at  that  price 
he  would  let  us  have  it,  otherwise  he  would  place  the  en- 
tire order  v/ith  the  Seattle  Car  Company;  I  advised  him 
verbally  at  that  time  that  the  idea  of  the  high  and  low 
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draw-bar  was  our  own;  I  think  my  exact  words  were 
that  the  Seattle  Car  Company  could  not  build  him  a 
duplicate  of  the  truck  we  sent  him  because  the  idea  of  a 
high  and  low  draw-bar  was  ours;  it  is  my  recollection 
that  I  didn't  threaten  to  sue  him  at  that  time,  but  after- 
wards advised  him  by  letter;  I  suggested  that  he  better 
protect  himself. 

On  cross-examination  the  witness  testified  as  fol- 
lows: 

The  problem  is  to  afford  a  greater  clearance  between 
the  bunk  and  the  draw-bar ;  the  raising  of  the  bunk  was 
the  first  solution  that  occurred  to  me ;  to  lower  the  draw- 
bar was  not  the  first  solution  that  occurred  to 
us,  because  there  were  mechanical  difficulties  in 
the  wajs  and  it  was  a  new  departure;  no  one  had  ever, 
as  far  as  I  know,  carried  out  the  idea  before.  Next  we 
decided  that  we  could  furnish  a  cast  steel  goose-neck  with 
each  set  of  trucks  by  which  the  cars  could  be  coupled  up 
with  the  standard  height  cars  that  Mr.  Kerry  would  haul 
over  his  line;  I  don't  recollect  the  exact  mental  process 
that  we  went  through,  but  the  final  decision  that  came 
to  us  was  that  the  clearance  might  be  afforded  by  lower- 
ing the  draw-bar;  we  didn't  go  through  any  experiments 
at  all;  we  gave  it  considerable  study;  I  don't  know  just 
the  time  that  it  took  us  to  evolve  the  idea  of  affording 
a  greater  clearance  by  lowering  the  draw-bar ;  I  think  it 
was  something  about  thirty  days  before  I  ever  thought 
of  lowering  the  draw-bar  at  all;  before  it  ever  occurred 
to  me  that  that  might  be  done ;  I  don't  claim  that  it  was 


vs.  Columbia  ^  Nehalem  River  R.  R.,  et  al       109 

Testimony  of  Elbert  G.  Chandler. 

exactly  thirty  days,  it  was  somewhere  about  that  time; 
it  was  approximately  thirty  da5^s  after  this  problem  was 
presented  to  me  before  it  ever  occurred  to  me  that  the 
difficulty  might  be  overcome  by  lowering  the  draw-bar. 

Upon  redirect  examination  the  witness  testified  as 
follows : 

I  cannot  say  exactly  how  many  days  it  was  after  we 
found  this  difficulty  before  the  idea  of  the  high  and 
low  draw-bar  suggested  itself  to  me;  but  it  was  about 
thirty  days  before  we  had  a  practical  construction  which 
we  thought  would  be  possible  to  embody  in  a  logging 
truck;  the  first  we  learned  of  this  difficulty  of  the  logs 
hitting  the  draw-bar  was  at  Clark  &  Wilson's  camp 
sometime  in  the  early  part  of  the  year  1914,  and  it  was 
somewhere  about  thirty  days  after  that  that  I  struck  on 
the  idea  of  lowering  one  of  the  draw-bars. 

Upon  recross  examination  the  witness  testified  as 
follows : 

It  was  somewhere  about  thirty  days  after  the  trouble 
was  reported  at  Clark  &  Wilson's  before  the  idea  first 
occurred  to  me  that  this  difficulty  might  be  solved  by 
lowering  the  draw-bars. 
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CERTIFICATE. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Elbert  G.  Chandler  and  Northwestern  Equipment 
company,  a  corporation, 

Plaintiffs. 
vs. 
Columbia  and  Nehalem  River  R.  R.  Co.,  a  corpora- 
tion, and  A.  S.  Kerry, 

Defendants. 

CERTIFICATE. 

I  hereb}^  certify  that  the  appellants  have  prepared 
a  statement  of  evidence  in  the  above  entitled  cause,  and 
duly  lodged  the  same  in  the  office  of  the  Clerk  of  this 
Court,  and  have  filed  therewith  a  stipulation  by  the  par- 
ties hereto  approving  and  consenting  to  said  statement; 
and  it  appearing  and  being  found  by  consent  of  both 
parties  that  the  said  statement  of  the  evidence  is  true, 
complete  and  properly  prepared,  it  is  therefore 
FOUND,  ORDERED  AND  CERTIFIED  that  the 
annexed  statement  of  the  evidence  attached  hereto  and 
the  exhibits  therewith  included  be  and  the  same  are  here- 
by made  a  part  of  the  record  in  this  cause  as  the  state- 
ment of  the  evidence  therein,  and  the  same  shall  consti- 
tute a  part  of  the  record  in  said  cause  for  the  purpose  of 
appeal. 
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Dated  at  Portland,  Oregon,  this  9th  day  of  October, 
1916. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

Filed  October  9,  1916.     G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  10th  day  of  October, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
a  Praecipe  for  Transcript,  in  words  and  figures  as 
follows,  to-wit: 

PRAECIPE  FOR  TRANSCRIPT. 

To  the  Clerk  of  the  above  entitled  Court: 

Please  prepare  and  certify,  to  constitute  the  record 
on  appeal  in  the  above  cause,  a  transcript  of  the  follow- 
ing documents,  omitting  endorsements,  acceptances  of 
service,  etc.,  the  record  to  be  printed  at  Portland,  Ore- 
gon: 

1.  The  bill  of  complaint. 

2.  The  answer. 

3.  The  supplemental  answer. 

4.  The  statement  of  evidence  with  the  order  of  court 
settling  the  same. 

5.  The  final  decree. 

6.  The  petition  of  the  defendants  for  an  appeal  and 
the  order  allowing  the  same. 

7.  The  bond  of  defendants  on  appeal. 
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8.  The  assignment  of  errors. 

9.  The  citation  on  appeal. 
10.     The  praecipe. 

VEAZIE,  McCOURT  k  VEAZIE, 

Attorneys  for  Defendants  and  Ap])ellants. 

Filed  October  10,  1916.     G.  H.  MARSH,  Clerk. 
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United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  MAKSIl,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  I  ha^e  prepared  the  foregoing  transcript 
of  record  on  appeal  in  the  case  in  which  Columbia  &  Ne- 
halem River  Railroad,  a  corporation,  and  A.  S.  Kerry 
are  Appellants,  and  Elbert  G.  Chandler  and  North- 
western Equipment  Company,  a  corporation,  are  Appel- 
lees, in  accordance  with  the  law  and  the  rules  of  this 
Court,  and  in  accordance  with  the  praecipe  of  the  appel- 
lants filed  in  said  case,  and  that  the  said  record  is  a  full, 
true,  and  correct  transcript  of  the  record  and  proceed- 
ings had  in  said  Court  in  said  cause,  in  accordance  with 
said  praecipe,  as  the  same  appear  of  record  and  on  file 
at  my  office  and  in  my  custody. 

And  I  further  certify  that  the  cost  of  the  foregoing- 
record  is  $ ,  and  that  the  same  has  been 

paid  by  said  appellants. 

In  testimony  whereof  I  liereunto  set  my  hand  and 
affix  the  seal  of  said  Court,  at  Portland,  in  said  District, 

on  the day  of ,  1915. 


Clerk. 
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COLUMBIA  and  NEHALEM  RIVER 
RAILROAD  COMPANY,  a  corpora- 
tion, and  A.  S.  KERRY, 

Appellants, 

vs. 

ELBERT     G.     CHANDLER     and 
NORTHWESTERN  EQUIPMENT 
COMPANY,  a  corporation,     • 

Appellees. 


Appellants'  Brief 

VEAZIE,  McCOURT  &  VEAZIE, 

Attorneys  for  Appellant. 

Filed  this day  of  January,   1917. 


Tr-<oU        P.p.  Monckton,  Clerk, 

JAM  2  9  19r/ 


Fi  1  ( 
..V *  "  .^: ,  Deputy. 


F.  D.  MoncktonJ 
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COLUMBIA  and  NEHALEM  RIVER 
RAILROAD  COMPANY,  a  corpora- 
tion, and  A.  S.  KERRY, 

Appellants, 
vs. 

ELBERT    G.     CHANDLER     and 

NORTHWESTERN  EQUIPMENT 

COMPANY,  a  corporation, 

Appellees. 


STATEMENT  OF  FACTS. 

This  is  a  suit  brought  by  Elbert  G.  Chandler  and  the 
Northwestern  Equipment  Company  against  the  Colum- 
bia &  Nehalem  River  Railroad  and  A.  S.  Kerry  to  re- 
strain an  alleged  infringement  of  United  States  patent 
No.  L  140,875,  issued  to  Chandler  May  25,  1915,  and 
to  recover  damages.  The  appeal  is  from  a  decree  sus- 
taining the  validity  of  the  patent,  enjoining  the  appel- 
lants from  using  certain  logging  trucks  manufactured 


and  sold  to  them  by  the  Seattle  Car  &  Foundr\'  Com- 
pany, and  awarding  the  appellees  damages  in  the  sum 
of  $660. 

The  bill  of  complaint  is  in  the  usual  form  in  such 
cases,  alleging  infringement  through  unwarranted  use 
of  certain  logging  trucks.  The  patent  appears  as 
Plaintiff's  Exhibit  "1",  between  pages  44  and  47  of 
the  Transcript  of  Record.  It  relates  to  detached  log- 
ging trucks,  which  are  to  be  distinguished  from  ordi- 
nary flat  cars,  and  from  connected  logging  trucks,  by 
the  fact  that  in  the  flat  cars  and  connected  or  skeleton 
trucks  the  two  sets  of  wheels  which  support  the  car 
or  truck  are  connected  by  the  car  body  or  a  perm.anent 
framework,  while  in  the  detached  trucks  there  is  no 
such  permanent  connection,  the  trucks  being  used  in 
pairs  and  held  together  when  loaded  by  the  logs  con- 
stituting the  load,  and  being  coupled  together  when 
hauled  empty.  Each  detached  truck  therefore  requires 
a  coupling  apparatus  at  either  end. 

Detached  logging  trucks  in  a  great  variety  of  forms 
have  been  in  common  use  for  many  years.  The  patent- 
able feature  claimed  by  Chandler  is  the  idea  of  havmg 
the  draw-head  or  coupling  device  lower  on  one  end  of 
the  truck  than  on  the  other.  In  his  specifications  he 
recites  that  it  is  common  to  haul  on  these  detached 
trucks  logs  as  much  as  ninety  feet  in  length,  and  that 
the  weight  of  these  long  logs  causes  them  to  sag  in  the 
middle,  so  as  to  strike  the  inner  draw-bars  of  the  trucks, 
thereby  causing  derailments  and  other  troubles.  His 
claims  are  stated  as  follows : 


3 

"What  I  claim  and  desire  to  secure  by  Letters  Pa- 
tent is — 

1.  A  pair  of  logging  trucks  having  at  their  outer 
ends  draw-bars  at  standard  height,  and  having  at  tlieir 
inner  ends,  draw-bars  arranged  below  standard  height, 
whereby  to  give  clearance  for  sagging  logs  thereon,  and 
at  the  same  time  being  adapted  to  be  coupled  to  each 
other,  when  said  trucks  are  brought  together. 

2.  A  logging  truck  having  a  log  supporting  bunk 
thereon,  and  provided  at  one  end  with  ocupling  means 
at  substantially  standard  height,  and  at  its  other  end 
with  coupling  means  considerably  belov/  standard 
heiglit,  substantially  as  and  for  the  purpose  indicated. 

3.  In  combination  two  logging  trucks,  each  pro- 
vided wath  log  supporting  means,  and  each  having  at 
its  outer  ends  coupling  means  positioned  at  substantially 
standard  height,  whereby  to  be  coupled  to  standard 
equipment,  and  each  having  at  its  inner  end  coupling 
means  positioned  below  standard  height,  whereby  to 
give  clearance,  and  adapted  to  be  coupled  together. 

4.  A  logging  truck  having  a  log  bunk  pivotally 
mounted  thereupon,  a  draw-bar  at  one  end  mounted  at 
standard  height,  and  adapted  to  be  coupled  to  standard 
railroad  equipment,  and  a  draw-bar  at  the  opposite  end 
of  said  truck  below  the  top  of  the  frame  thereof,  and 
below  standard  height,  to  give  clearance  forwardly  of 
the  log  bunk,  substantially  as,  and  for  the  purpose  de- 
scribed." 


The  appellants  admit  the  use  of  certain  detached 
logging  trucks  purchased  from  the  Seattle  Car  &  Foun- 
dry Company,  having  one  draw-bar  higher  than  the 
other,  and  defend  on  several  grounds,  which  may  be 
stated  briefly  as  follows:  that  there  is  no  invention  or 
patentable  novelty  in  the  mere  idea  or  device  of  lower- 
ing one  draw-bar  of  a  truck  by  well-known  mechanical 
processes,  and  that  Chandler's  patent  rests  wholly  upon 
that  bare  idea,  there  being  no  claim  for  any  novel  or 
peculiar  method  by  which  the  result  is  to  be  accom- 
plished; that  this  idea  had  been  anticipated  by  numerous- 
familiar  devices  and  adjustments  in  logging  equipment, 
railway  cars,  and  machines  and  vehicles  in  common  use, 
of  which  many  examples  are  given  in  the  answer  and 
evidence;  and  that  this  idea  did  not  originate  with 
Chandler,  and  that  he  was  not  the  true  or  original  in- 
ventor, but  that  it  was  suggested  and  explained  to  him 
by  one  of  his  customers. 

A  trial  on  the  merits  resulted  in  the  decree  above 
mentioned. 

SPECTFTCATION-  OF  ERRORS. 

The  errors  claimed  go  to  the  entire  scope  of  the  de- 
cree, the  appellants  claiming  that  the  District  Couri 
should  have  held  the  Chandler  patent  void  for  want  of 
invention  or  patentable  novelty,  and  that  the  other  ob- 
jections to  its  validity  mentioned  above  should  have 
been  sustained.  The  errors  assigned  state  the  positiv~>n 
of  appellants  more  formally  as  follows  (Transcript  of 
Record,  pp.  36  to  38)  : 


"1.  Tliat  llie  United  States  District  Court  for  the 
District  of  Oregon  erred  in  holding  that  the  letters 
patent  of  the  United  States,  granted  on  May  25,  1915, 
to  the  plaintiff,  Elbert  G.  Chandler,  being  patent  No, 
1.140,875,  and  being  the  letters  patent  sued  on  herein, 
are  good  and  valid  in  law. 

2.  The  said  Court  erred  in  holding  that  the  pre- 
tended imnrovements  claimed  in  and  by  the  said  patent 
or  any  of  them  were  inventions  when  produced  by  the 
said  Elbert  G.  Chandler. 

3.  The  said  Court  erred  in  holding  that  any  of  the 
pretended  improvements  claimed  in  or  covered  by  the 
said  patent  was  possessed  of  patentable  novelty  or  in- 
cluded, or  involved,  or  showed  any  patentable  novelty  or 
invention. 

4.  The  said  Court  erred  in  failing  to  find  and  hold 
that  the  pretended  improvements  embraced  in  and 
claimed  under  the  said  patent  were  anticipated  by  the 
several  patents  set  forth  in  the  answer  of  the  defendants 
and  offered  in  evidence  at  the  trial  of  this  cause. 

5.  The  said  Court  erred  in  failing  to  find  and  hold 
that  the  said  pretended  improvements  consisted  w^holly  of 
ideas,  expedients  and  adaptations  which  were  well  and 
commonly  known  and  in  general  ])ublic  use  in  numerous 
cars,  or  trucks  and  other  devices  for  many  years  prior 
to  the  alleged  invention  represented  by  the  said  ])atent. 

6.  The  said  Court  erred  in  holding  that  the  said 
Elbert  G.  Chandler  was  the  original  and  first  inventor 
of  the  alleged  improvements  described  in  said  patent. 


7.  The  said  Court  erred  in  holding"  that  said  patent 
is  infringed  l)y  the  logo-ing  trucks  purchased  by  the  de- 
fendants from  the  Seattle  Car  &  Foundry  Company 
and  which  are  being  used  by  the  defendants. 

8.  The  Court  erred  in  holding  and  decreeing  that 
the  defendants  and  each  of  them  and  their  agents  and 
representatives  be  enjoined  from  any  further  construc- 
tion, sale  or  use  in  any  manner  of  logging  trucks  having 
the  draw-head  at  standard  height  and  the  other  draw- 
head  substantially  below  standard  height,  and  in  hold- 
ing and  decreeing  that  the  defendants  be  enjoined  from 
the  further  use  of  the  twenty  sets  of  logging  trucks  so 
purchased  from  the  Seattle  Car  &  Foundry  Company. 

9.  The  said  Court  erred  in  awarding  plaintiffs  dam- 
aees  in  the  amount  of  six  hundred  and  sixtv  dollars 
($660)  or  in  any  sum  or  the  costs  of  the  jM-oceedings. 

10.  The  said  Court  erred  in  failing  to  decree  that 
the  complaint  of  the  plaintiffs  be  dismissed  and  in  fail- 
ing to  award  defendants  judgment  for  their  costs  and 
disbursements." 

ARGUMENT. 

At  the  time  this  alleged  invention  was  made,  de- 
tached logging  trucks  of  various  types  had  been  in  com- 
mon use  for  many  }'cars.  Differing  in  details  of  con- 
struction, they  had  certain  features  which  from  the  in- 
herent necessities  of  the  case  were  essentially  similar. 
These  were:  first,  a  framework  supported  on  the  axles 
of  the  wheels  and  adapted  to  the  carrying    of    heavy 


loads;  second,  a  log  su])port  or  "bunk,"  placed  at  con- 
venient height  on  this  framework,  and  arranged  for  the 
holding  of  logs  in  transit,  with  devices  for  releasing  the 
logs  for  unloading;  third,  coupling  means  at  one  end  of 
each  such  truck,  for  the  coupling  of  loaded  pairs  of 
trucks  in  trains;  and  fourth,  cou])l!ng  means  at  the 
other  end  of  each  truck,  for  the  purpose  of  coupling 
empty  trucks  in  trains. 

It  is  self-evident  that  these  detached  trucks  must  be 
used  in  pairs  or  not  at  all.  and  that  coupling  devices 
must  be  ])rovided  at  the  outer  ends  of  each  co-operating 
pair  of  trucks,  in  order  that  the  loaded  pairs  may  be 
fastened  together  and  to  other  equipment  in  trains,  and 
that  empty  trucks  must  be  coupled  together  at  their  in- 
ner ends  by  some  sort  of  device  in  order  that  they  may 
be  hauled  in  trains.  These  are  not  ideas  evolved  or 
discovered  by  Chandler,  but  conditions  inherent  in  the 
business,  and  open  to  the  most  casual  observation. 

Tt  is  equally  ])lain  that  the  problem  of  affording 
clearance  between  a  sagging  log  and  the  inner  draw- 
head  of  a  truck,  regarded  abstractly,  without  reference 
to  mechanical  difficulties  of  construction,  is  to  be  sob/ed 
according  to  the  simplest  and  most  obvious  mathema- 
tical ])rinciplcs.  It  is  a  question  of  relative  height  be- 
tween the  log-sui)porting  bunk  and  the  draw-head,  and 
distance  of  the  draw-head  from  the  bunk.  If  a  sagging 
log  strikes  a  draw-head  which  is  a  given  distance  below 
the  bunk,  and  extends  a  given  distance  before  or  be- 
hind the  bunk,  the  nature  of  the  case  admits  of  two  pos- 
sible solutions,  as  will  readily  be  seen  Ijy  anyone.     The 
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elevation  of  the  bunk  above  the  draw-bar  can  l)e  in- 
creased, either  l)y  raising  the  Imnk  or  by  lowerino"  the 
draw-bar;  or  the  draw-bar  can  be  shortened,  so  th.at  it 
will  not  extend  to  a  point  where  the  sago-ing-  of  the  log- 
will  be  sufficient  to  reach  it.  These  facts  recjuire  neither 
inventive  genius  nor  mechanical  skill  for  their  full  per- 
ception and  understanding. 

Chandler  claims  that  he  invented  or  discovered  the 
idea  of  affording  this  clearance  by  lowering  one  draw- 
bar of  each  truck,  leaving  the  log  bunk  and  the  other 
draw-bar  undisturbed.  He  admits  that  the  desired  re- 
sult had  been  accomplished  by  others  through  the  use 
of  higher  bunks,  or  of  lower  draw-bars  at  both  ends  of 
the  truck,  or  shorter  draw-bars,  but  claims  invention 
and  patentable  novelty  for  the  idea  of  lowering  only  one 
draw-bar  of  each  truck.  It  is  important  to  observe  that 
he  makes  no  claim  to  any  particular  method  by  which 
this  lowering  is  to  l^e  accomplished,  nor  to  any  readjust- 
ment of  other  parts  or  special  mode  of  construction  by 
which  the  lowered  draw-bar  is  to  be  made  to  perform 
its  function.  He  rests  his  claim  upon  the  bare  idea  of 
having"  one  draw-bar  lower  than  the  other,  it  is  true 
that  he  surrounds  this  idea  with  recitals  as  to  its  pur- 
pose and  explanations  as  to  how  it  will  work  in  prac- 
tice, but,  as  we  shall  show  later,  these  recitals  and  ex- 
])lanations  add  nothing  to  the  primary  device,  which  is 
simply  the  lowering  of  the  inner  draw-l;ar  of  a  detached 
logging  truck  in  order  to  prevent  this  draw-l  ar  from 
striking  against  sagging  logs.  The  principal  (|uestion 
in  this  case  is  whether  or  not  that  idea  is  ])atentable. 
W'e  believe  the  rniestion  can  be  a')roache(l  best  bv  con- 
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sidcriiii^-  the  similar  ideas  and  devices  in  prior  use  which 
are  shown  by  the  evidence  or  arc  matters  of  common 
knowled^s^e,  bearing  in  mind  those  simple  and  oindous 
featin-es  of  the  case  already  mentioned. 

Defendant's  Exhibit  ''C"  (Transcript  of  Record, 
pi).  7S-77)  shows  a  patent  issued  to  G.  Komarek  No- 
vember 14,  1911.  The  specifications,  lines  10-14,  show 
that  the  logging  truck  exhibited  was  intended  especially 
for  the  handling  of  long  logs.  Lines  86-91,  and  claims 
2  and  4,  show  a  deliberate  and  intentional  raising  of 
the  outer  draft  beam  of  each  truck  to  a  higher  plane 
tlian  the  side  sill,  and  a  corresponding  raising  of  the 
outer  end  sill  to  a  higher  plane  than  the  inner  end  sill. 
In  lines  89-91,  it  is  said  that  "the  intermediate  portion 
of  the  front  end  sill  C  is  inclined  upwardly  so  as  to  pro- 
vide for  this  arrangement  of  the  draft  beams." 

This  feature  of  the  Komarek  truck  is  made  plain  by 
the  illustrations,  and  especially  by  Figiue  2.  The  eleva- 
tion of  the  front  or  outer  end  of  the  truck  above  the 
rear  or  inner  end,  and  the  corresponding  elevation  of 
the  front  or  outer  draw-bar,  are  shown  clearly.  Refer- 
ence to  the  Magor  patent,  Exhibit  "B,"  pp.  71-73  of  the 
Transcript  of  Record,  will  ex])lain  the  relative  position 
of  the  parts.  Figure  5  of  the  Magor  patent  is  a  de- 
tached logging  truck  having  the  coupling  devices  at 
both  ends  shown.  Attention  is  called  to  the  relative 
height  of  the  wheels,  the  frame  of  the  car,  and  the  coup- 
ling devices ;  also  to  the  fact  that  the  couplers  at  the  two 
ends  of  the  truck  are  different,  the  front  or  outer 
coui)ler  making  the  connection  at  the  extreme  end  of  the 
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draw-head,  while  the  rear  or  inner  coupler  connects  at 
the  point  "V,"  materially  closer  to  the  bunk.  This 
shows  conclusively  (if  any  such  showinj^  is  necessary) 
that  Chandler  did  not  originate  the  idea  of  logging' 
trucks  specially  constructed  to  be  used  in  pairs. 

Turning  now  to  the  Komarek  patent,  Figure  2.  we 
find  the  same  relative  arrangement  of  parts,  except  that 
the  front  coupler  is  raised  substantially,  and  the  rear 
coupler  is  not  shown.  Figure  3  shows  the  correspond- 
ing raising  of  the  front  end  sill. 

Comparing  the  Komarek  patent  with  the  Chandler 
device  (Transcript,  pp.  45-47),  we  find  a  striking  simi- 
larity of  general  features  and  arrangement  of  parts. 
The  only  essential  difference  having  any  bearing  upon 
this  case  is  that  Komarek  does  not  show  his  inner  coup- 
ler. It  is  clear  that  if  an  inner  coupler  were  attached 
to  the  Komarek  truck  at  the  height  of  the  inner  frame, 
in  the  customary  manner,  we  should  have  the  Chandler 
idea  exemplified  to  the  last  detail.  Does  the  failure  of 
Komarek  to  show  an  inner  draw-bar  constitute  an  es- 
sential difference?  Tn  other  words,  does  Chandler  dis- 
play inventive  genius  wlien  he  attaches  an  inner  draw- 
bar to  the  Komarek  truck,  at  the  height  of  the  inner 
frame,  and  then  explains  that  his  trucks  are  to  l)e  used 
in  pairs? 

It  is  obvious  that  the  Magor  trucks  and  tlie  Komarek 
trucks  must  be  used  in  pairs.  Magor  i)rovides  inner 
coupling  devices  differing  from  the  outer  ones.  Komarek 
does  not  mention  inner  couplers  at  all.  However,  the 
construction  of  del  ached  logging  trucks  with  inner  couj)- 
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lino-  devices  of  every  conceivable  type  was  a  familiar 
practice,  and  the  necessity  for  such  couplers  in  order  to 
haul  the  empty  trucks  in  trains  is  self-evident.  Komarek 
did  not  show  the  inner  couplers  l)ecause  he  claimed 
nothino-  new  in  that  respect.  He  left  himself  free  to 
adopt  any  ouq  of  the  simple  devices  in  common  use,  but 
he  provided  specifically  for  the  raisin^^  of  the  front 
draw-bar  and  end  frame,  while  he  left  on  a  lower  plane 
the  rear  end  frame,  which  would  determine  the  hei.^'ht 
of  the  rear  coupler.  In  this  connection,  see  the  uncon- 
tradicted testimony  of  Mr.  Chriswell  at  page  88  of  the 
Transcript.  He  says:  "In  the  case  of  a  logging  truck 
there  is  no  mode  of  construction  feasible  except  to  at- 
tach tlie  draw-head  to  the  truck  itself,  and  it  is  the  uni- 
versal practice  so  to  attach  the  draw-head;  in  the 
Komarek  ])atent,  which  has  a  draw^-bar  high  at  one  end 
and  the  frame  lower  at  the  other,  the  only  feasible  way 
if  they  were  coupled  together  would  be  to  attach  the 
coupler  to  the  frame  which  is  lower ;  in  a  logging  truck 
the  lowering  of  the  frame  at  one  end  would  necessarily 
result  in  tlie  lowering  of  the  draw -head  at  the  same 
end;  no  other  mode  of  construction  w^ould  be  possible." 

If  the  Chandler  patent  is  valid,  if  would  ]M-event 
Komarek  or  any  user  of  his  truck  from  adopting  the 
necessary  and  obvious  mechanical  expedient  of  attach- 
ing an  inner  coupler  to  or  at  the  height  of  his  inner 
frame,  and  would  force  him  either  to  lower  his  outer 
frame  and  coupler  or  to  raise  his  inner  frame  and  coup- 
ler to  exactly  the  same  height  as  the  outer  ones. 


Chandler  has  done  nothmg  hut  attach  to  the  Ko- 
marek  truck  an  ordinary  coupler,  hy  familiar  means,  and 
at  the  natural  and  ohvious  heio^ht. 

The  Bettendorf  patent,  Defendant's  ExhiJMt  "D" 
(Transcript,  pp.  79-81),  relates  to  car  trucks,  and  not 
to  logging  trucks;  hut  it  has  a  very  close  analoo^y  to 
logging  trucks  for  two  reasons.  First,  because  it  is  in- 
tended particularly  for  use  on  cars  having  remova1)lc 
bodies,  or  bodies  which  can  be  tilted,  so  that  the  trucks 
correspond  closely  in  function  to  logging  trucks  (see 
lines  9-13).  Second,  and  as  a  result  of  the  foregoing, 
the  coupling  apparatus  is  connected  with  the  truck,  in- 
stead of  the  body  of  the  car.  This  pomt  is  brought  out 
in  the  testimony  of  Chandler  (Transcript,  p.  61).  He 
argues  that  there  is  no  analogy  between  an  ordinary  car 
truck  and  a  logging  truck,  because  in  the  ordinary  car 
the  couplers  are  not  attached  to  the  trucks,  but  to  the 
body  of  the  car.  The  Bettendorf  truck  is  therefore  of 
the  logging-truck  type. 

The  Bettendorf  truck  embodies  every  idea  con- 
tained in  the  Chandler  truck.  'J'he  outer  coupler  is 
elevated  so  as  to  connect  with  standard  e(|uipment,  while 
the  inner  coupler,  the  rod  "M,"  which  holds  the  two 
trucks  together  when  the  body  of  the  car  is  removed  or 
loosened,  lies  at  a  much  lower  plane.  It  is  obvious  that 
the  trucks  must  be  used  in  pairs,  and  that  the  inner 
couplers  are  adapted  only  for  the  coupling  of  the  two 
trucks  of  a  pair.  Chandler's  ideas  go  no  further.  It 
is  true  that  the  sagging  load  in  one  case  consists  of  logs, 
while  in  the  other  case  it  consists  of  a  car  body,  Init 
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there  is  no  difference  in  princijile,  or  in  the  fundamental 
ideas  involved. 

Mr.  F.  W.  Chriswell,  chief  engineer  for  the  Seattle 
Car  &  Foundry  Company,  testified  that  his  company 
had  for  many  years  been  building  logging-  trucks  having 
couplers  of  different  heights,  or  adjustable  to  different 
heights.  We  quote  his  testimony,  which  contains  a 
clear  and  concise  description  of  various  devices  in  com- 
mon use  which  suggest  and  anticipate  Chandler's  al- 
leged invention.     He  says  (Transcript,  pp.  85  to  87 ) : 

"I  have  been  engaged  in  the  construction  of  logging 
trucks,  car  trucks  and  cars  about  tw^enty-three  years; 
we  had  built  a  num1)er  of  cars  for  different  logging 
concerns  vrhere  they  wished  to  couple  the  low^  trucks 
having  couplers  about  twenty-six  inches  from  the  rail 
with  those  34}4  inches  high;  we  built  them  for  the 
Marysville  &  Northern,  Marysville  &  Arlington,  the 
Field  Timl^er  Company  and  one  or  two  other  concerns 
where  one  end  of  the  car  was  built  stereotype,  and  the 
otlier  end  with  the  coupler  lower  to  couple  w^ith  low 
trucks;  we  built  these  cars  along  in  April  and  May,  1910; 
all  of  these  trucks  v\ere  built  so  they  could  raise  and 
lower  the  draw-heads;  but  they  were  built  that  w-ay  in 
order  to  facilitate  shipping;  we  shipped  them  out  on 
their  own  wdieels,  and  in  order  for  them  to  move  on 
their  o\mi  wheels  they  had  to  have  both  ends  standard 
height ;  then  a  coupler  on  one  end  was  dropped  after 
they  were  received :  the  skeleton  logging  trucks  were  of 
the  same  type  with  the  adjustable  draw-bars;  we  built 
one  of  those  for  the  Mar\'sville    &    Northern    with    a 
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standard  height  coupler;  on  that  truck  both  ends  were 
raised  so  that  we  could  drop  either  pin,  but  they  wanted 
it  so  they  could  couple  their  locomotive  and  train  with 
the  low  trucks  which  they  had,  and  we  built  that  car 
with  the  draw-bars  so  they  could  drop  them  at  either 
end;  that  was  in  April,  1910,  if  I  am  not  mistaken;  we 
built  a  car  for  the  Hammond  Lumber  Company  in  a 
similar  way;  that  was  a  flat-car  built  with  the  draw- 
bars arranged  to  drop  at  one  end  for  the  juu-pose  of 
coupling  a  standard  locomotive  with  the  low  logging 
equipment;  it  is  a  common  practice  in  ])assenger-car 
trucks  to  build  the  frames  on  the  two  ends  of  different 
heights ;  it  is  especially  necessary  in  passenger-cars  with 
the  bellying  sill,  what  they  call  the  fish-belly  sill ;  the 
body  of  the  car  would  interfere  with  the  inner  end  of 
the  truck  frame,  consequently  they  offset  that  frame, 
lowering  the  inner  end  of  the  frame;  there  is  no  draw- 
bar usually  attached  to  the  frame,  though  there  is  one 
truck  or  car,  a  streetcar  used  in  New  York  City  known 
as  the  hobble  skirt,  built  in  1910,  when  the  narrow  skirts 
were  in  use;  to  get  a  very  low  car  they  built  the  truck 
with  the  forward  end  projecting  out  past  the  end  of  the 
car  with  a  draw-bar  located  on  the  truck;  it  was  not 
standard  height,  but  it  was  higher  than  the  inner  end. 
The  inner  end  was  dropped  down  to  clear  the  inner  end 
of  the  car ;  that  was  a  matter  within  mv  own  observa- 
tion; I  believe  you  will  find  nearly  all  locomotive  ten- 
ders with  high  draw-bars  next  to  the  engine  and  low 
where  it  couples  with  the  train,  that  is  to  clear  the  fire- 
box, and  one  thing  and  another  on  the  tender;  nearly  all 
tenders,  I  believe,  have  high  and  low  draw-bars;  in  the 
case  of  six  wheeled  trucks  under  heavy  equipment  steel 
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■cars  the  trucks  arc  Iniilt  with  a  low  frame  at  one  end 
to  clear  the  fish-belly  sill." 

The  attention  of  the  witness  was  then  called  to  cer- 
tain illustrations  in  the  Master  Car  Builders'  Associa- 
tion Car  Builders'  Dictionary  of  the  1912  Edition,  and 
the  witness  testified  that  this  is  a  standard  work  in 
common  use  b}^  car-builders,  used  by  nearly  all  car- 
builders  and  recoo-nized  as  a  standard  reference  book. 
The  attention  of  the  witness  was  called  to  a  truck 
illustrated  on  page  562  and  page  339,  and  the  witness 
proceeded  and  testified  as  follows: 

''This  truck  is  a  six-wheeled  truck  for  a  steel  flat- 
car,  the  sills  belly  down  here  just  as  the  logs  would  belly 
down;  the  frame  of  the  truck  is  outside  of  the  wheel 
the  same  as  on  a  logging  truck;  this  end  does  not  inter- 
fere; Figure  348  is  the  truck  which  is  used  under  that 
car;  this  line  (indicating  a  line  on  said  drawing)  indi- 
cates the  dropping  of  that  frame ;  the  frame  of  the  truck 
is  not  shown  on  the  figure;  the  drawing  shows  the 
frame  of  the  car  bottom  coming  up  at  an  angle,  and  the 
end  frame  is  drop])ed  down  while  the  other  end  is  up 
at  the  position  sho\Mi  by  the  tw^o  end  sills;  on  the  high 
end  it  is  up  at  the  axle  line;  the  frame  of  the  truck  comes 
above  the  axle  line,  say  two  or  two  and  one-half  inches; 
upon  the  end  where  the  body  bellies  down  the  frame  is 
dropped  down  to  the  bottom  of  the  axle  line  so  there  is 
probably  six  or  seven  or  eight  inches  difference  on  the 
frame  to  clear  tlie  l)elly  of  the  sill ;  there  is  no  draw- 
bar on  the  truck;  the  draw-bars  are  located  on  the  car 
body  itself,  and  are  of  the  same  height  at  the  two  ends 
of  the  car;  there  are  no  draw-bars  on  the  truck  itself." 
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Chandler  testifies  (p.  57) :  "I  do  not  claim  there  is 
an}'  novelty  in  the  idea  of  having  one  end  of  the  frame 
of  a  truck  or  of  a  car  hio^her  than  the  other.  I  have 
never  seen  a  logging  truck  having  a  frame  on  one  end 
higher  than  the  other.''  And  again  on  the  same  page: 
"I  have  noticed  the  Brill  trucks  on  the  street  cars  that 
pass  in  front  of  this  building;  they  use  a  smaller  wheel 
on  one  end  of  the  truck  than  they  do  on  the  other  and 
the  connecting  frame  is  naturally  lower  on  that  end." 

Illustrations  from  other  kinds  of  machines  and  vehi- 
cles might  be  multiplied  indefinitely.  Plaintiffs  and 
their  attorney  seek  to  distinguish  these  prior  devices  on 
vorious  grounds,  chiefly  because  most  of  the  illustra- 
tions are  taken  from  cars  or  car  trucks,  and  not  from 
detached  logging  trucks.  These  distinctions  mark  no 
difference  in  principle.  The  fundamental  fact  is  that 
long  before  Chandler  made  his  alleged  invention,  the 
one  idea  involved  in  it,  namely,  having  one  end  of  his 
truck  and  the  corresponding  draw-bar  higher  than  the 
other  entl  and  draw-bar,  was  a  device  in  familiar  and 
common  use  in  the  Inisiness  of  Imilding  cars,  car  trucks 
and  logging  trucks. 

When  Chandler  was  informed  by  \'an  Cleve  that 
sagging  logs  w^re  striking  the  inner  draw-bars  of  his 
trucks  he  must  be  assumed  to  have  known  the  famiHar 
practices  of  his  own  business.  He  was  chargeable  with 
knowledge  that  the  raising  and  lowering  of  coupling 
devices  and  log  bunks,  and  the  attachment  of  those  de- 
vices at  various  heights  according  to  the  needs  of  the 
occasion,  was  feasible  and  common.  He  was  chargeable 
with  knowledge  that-  it  was  common  practice  to  have 
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car  trucks  with  one  end  lowered  in  order  to  make  way 
for  a  sag-gino^  car  body  or  other  load,  and  that  it  was 
common  practice  to  build  cars  and  other  like  equipment 
with  one  coupler  hig"her  than  the  other,  in  order  to  meet 
various  contingencies.  He  was  chargeable  with  knowl- 
edge of  the  Komarek  patent,  which  exhibits  clearly  a 
detached  logging  truck  built  for  the  hauling  of  long  logs 
and  having  one  end  frame  and  draw-bar  high  and  the 
other  end  frame  low,  necesarily  implying  a  low  draw- 
bar, lie  was  chargeable  with  knowledge  of  the  Betten- 
dorf  patent,  which  exhibits  a  detached  truck  with  a  high 
outer  coupler  and  an  inner  coupler  placed  much  lower. 

Chandler  must  also  be  held  to  have  had  and  used  the 
faculties  of  ordinary  perception  before  he  can  be  cred- 
ited with  the  exercise  of  inventive  genius.  The  problem 
which  the  circumstances  created  for  him  had  limitations 
which  were  self-evident.  The  use  of  the  trucks  on  a 
line  having  other  equipment  of  standard  height  sug- 
gested and  determined  the  height  of  the  outer  draw- 
bars of  each  truck.  Van  Cleve's  testimony  on  ]:)age  62 
shows  this  clearly.  There  were,  therefore,  three  moves 
possible,  namely,  to  raise  the  log  bunk,  to  lower  the  in- 
ner draw'-bar,  or  to  shorten  the  inner  draw-bar.  These 
alternatives  are  so  simple  and  obvious  that  they  could 
not  fail  to  suggest  themselves  to  any  observer  who  gave 
the  subject  serious  consideration.  It  is  impossible  that 
any  one  seeing  an  upper  object  striking  a  lower  one 
should  not  conceive  the  idea  of  preventing  the  contact 
by  low^ering  the  lower  object.  In  its  essence,  this  is  the 
whole  scope  of  Chandler's  alleged  invention.  He  seeks 
to  obscure  the  issue  In-  talk  of  using  the  trucks  in  pairs, 
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and  by  suggesting  mechanical  difficulties  of  construc- 
tion; but  as  we  shall  show  more  fully,  these  things  can- 
not help  him.  He  claims  a  patent  upon  the  broad  gen- 
eral idea  of  having  one  draw-bar  lower  than  the  other; 
and  if  that  idea  in  itself  does  not  involve  invention  or 
patentable  novelty,  his  claim  is  not  given  merit  by  these 
incidental  difficulties  in  its  application. 

That  true  invention,  as  distinguished  from  mechani- 
cal or  engineering  skill,  is  requisite  to  the  validity  of  a 
patent,  and  that  the  presence  or  absence  of  this  element 
is  a  question  for  determination  by  the  courts,  are  prin- 
ciples too  well  settled  to  require  s|)ecial  citation  of 
authorities.  The  cases  distinguishing  between  inven- 
tion and  the  exercises  of  reason  and  skill  are  so  numer- 
ous that  it  is  impossible  to  do  more  than  choose  a  few 
for  purposes  of  illustration.  We  l)elieve  the  following 
will  serve  the  purpose : 

Reckendorfer  v.  Fabcr,  92  U.  S.  347. 

Dunbar  v.  Myers,  94  U.  S.  187. 

Atlantic  Works  v.  Bradyfl07  U.  vS.  192. 

Slawson  v.  Grand  St.  R.  R.  Co.,  107  U.  S.  649. 

Penn.   Railroad  v.   Locomotive  Truck  Co.,    110 
U.  S.  490. 

Hollister  v.  Benedict  Alfg.  Co.,  113  U.  S.  59. 

Preston  v.  Manard,  116  U.  S.  661. 

Aron  V.  Manhattan  Ry.  Co.,  132  U.  S.  84. 

Mast,  Foos  8z  Co.  v.  Storer  Mfg.  Co.,  20  Sup. 
Ct.  Re]).  708. 
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Wills  V.   Scranton  Cold   StorajT^c  &  \Varehousc 
Co.,  153  Fed.  181. 

Star  Hame  Mig.  Co.  v.  United  States  Hame  Co., 
227  Fed.  876. 

Hansen  v.  Slick,  230  Fed.  627. 

Keene  v.  New  Idea  Spreader  Co.,  231  Fed.  701. 

Marshall  v.  Wist,  232  Fed.  606. 

Ranch  &  Lang;  Carriaj^e  Co.  v.  Hanlon,  233  Fed. 
673. 

In  Dunbar  v.  Myers,  the  invention  claimed  was  for 
the  use  of  two  projecting  plates  in  conjunction  with  a 
saw  for  the  purpose  of  holding  the  sawed  edges  away 
from  the  saw  and  preventing  binding  or  friction.  It 
appeared  that  there  was  already  in  common  use  a  de- 
vice consisting  of  one  such  plate,  and  It  was  held  that 
no  invention  was  involved  in  the  mere  use  of  two  such 
plates,  although  of  somewhat  different  form  and  ar- 
rangement.   It  is  said,  on  page  197: 

"Invention  or  discovery  is  the  require- 
ment which  constitutes  the  foundation  of 
the  right  to  obtain  a  patent;  and  it  was 
decided  by  this  court,  more  than  a  quar- 
ter of  a  century  ago,  that  unless  more  in- 
genuity and  skill  were  required  in  making 
or  applying  the  said  improvement  than  are 
possessed  by  an  ordinary  mechanic  ac- 
quainted with  the  business,  there  is  an  ab- 
sence of  that  degree  of  skill  and  ingenuity 
which  constitute  the  essential  elements  of 
everv  invention." 
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In  the  case  of  Atlantic  Works  v.  Brady,  the  inven- 
tion claimed  was  in  adapting  propellers  such  as  are  or- 
dinarily used  on  steamboats  to  the  work  of  dredging 
by  stirring  up  the  sediment  at  the  bottom  of  a  river  so 
it  would  be  carried  away  by  the  current.  It  appeared 
that  ordinary  steamer  propellers  had  been  used  for  this 
purpose,  the  steamer  working  backwards.  It  was  held 
that  there  was  no  patentable  invention  or  discovery  in- 
volved in  the  obvious  device  of  placing  ])ropellers  at  the 
front  end  of  the  boat  when  it  was  desired  to  operate  in 
this  wav,  nor  in  the  mere  lengthening  of  the  i)ropeller 
blades  so  as  to  accomi)lish  the  work  more  effectively. 
R  is  said,  at  page  199: 

"The  process  of  development  in  manu- 
factures creates  a  constant  demand  for 
new  appliances,  which  the  skill  of  ordi- 
nary head-workmen  and  engineers  is  gen- 
erally adec[uate  to  devise,  and  which,  in- 
deed, are  the  natural  and  proner  out- 
growth of  such  development.  Each  ste]) 
forward  prepares  the  way  for  the  next, 
and  each  is  usually  taken  by  spontaneous 
trials  and  attempts  in  a  hundred  different 
places.  To  grant  to  a  single  party  a 
monopoly  of  every  slight  advance  made, 
except  where  tlK'  exercise  of  invention, 
somewhat  above  ordinary  mechanical  or 
engineering  skill,  is  distinctly  shown,  is 
unjust  in  principle  and  injurious  in  its 
consequences." 
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In  Slawson  v.  Grand  St.  R.  R.  Co.,  the  patent  cov- 
ered an  improvement  in  fare  boxes  snch  as  are  used  in 
street  cars.     It  is  said,  on  i)ag-e  654: 

"The  elements  of  the  contrivance, 
namely,  the  fare-box,  the  headlijs^ht  and 
the  reflector,  are  all  old.  What  is  covered 
by  the  patent  is  simply  the  making-  of  an 
aperture  in  the  top  of  the  fare-box  and 
turning  the  rays  of  the  head-lamp 
through  it  into  the  box  by  means  of  a 
reflector.  In  oLlier  words,  it  is  the  turn- 
ing of  rays  of  light  where  they  are  wanted 
by  means  of  a  reflector,  and  taking  away 
an  obstruction  to  their  passage.  The  facts 
of  general  knowledge  of  which  we  take 
judicial  notice  teach  us  that  devices  similar 
to  this  are  as  old  as  the  use  of  reflectors. 
The  new  application  of  them  does  not  in- 
volve invention." 

The  case  of  Penn.  Railroad  v.  Locomotive  Truck 
Co.,  110  U.  S.  490,'  presents  a  very  close  analogy  in 
principle  to  the  present  case.  There  the  inventor  had 
conceived  the  idea  of  using  in  connection  with  the  pilot 
wheels  of  a  locomotive  a  certain  form  of  truck  pre- 
viously used  for  railway  cars,  and  possessing  manifest 
advantages  in  the  combination  of  strength  with  free- 
dom of  movement.  The  inventor  was  a])le  to  advance 
every  argument  which  is  presented  here  in  favor  of 
Chandler,  but  w^ith  much  greater  force.  He  was  the 
first  to  conceive  the  idea  of  using  such  trucks  under  a 
locomotive:     it  was,  as  Chandler  savs,  a  "radical  de- 
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parturc;"  the  locomotive  required  onl\'  one  such  truck, 
while  ordinary  cars  required  two,  and  there  are  other 
obvious  differences  in  the  relations  of  the  truck  to  other 
parts  of  the  mechanism,  and  difficulties  in  the  working;" 
out  of  the  idea.  Nevertheless  the  Supreme  Court  held 
that  the  idea  of  using  under  a  locomotive  a  type  of 
truck  previously  used  under  cars  did  not  involve  inven- 
tion.   It  is  said  on  page  494: 

*'It  is  settled  by  many  decisions  of  this 
court,  which  it  is  unnecessary  to  quote 
from  or  refer  to  in  detail,  that  the  ap])li- 
cation  of  an  old  process  or  machine  to  a 
similar  or  analogous  subject,  with  no 
change  in  the  manner  of  application,  and 
no  result  substantially  distinct  in  its 
nature,  will  not  sustain  a  patent,  C7'cii  if 
flic  nciv  form  of  result  Jias  not  before  been 
conteui plated."  Numerous  authorities  are 
cited. 

The  statements  of  the  Supreme  Court  in  denying 
patentability  to  the  improvement  involved  in  the  case 
of  Hollister  v.  Benedict  Mfg.  Co.,  113  U.  S.  59,  seem 
peculiarly  ap])ro])riate  to  the  present  case.  Tt  is  said  on 
page  7Z: 

"As  soon  as  the  mischief  became  ap- 
parent, and  the  remedy  was  seriously  and 
systematically  studied  by  those  competent 
to  deal  with  the  subject,  the  present  regu- 
lation was  promptly  suggested  and  adopt- 
ed, just  as  a  skilled  mechanic,  witnessing 
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the  performance  of  a  machine,  inadequate, 
by  reason  of  some  defect,  to  accomplish 
the  object  for  which  it  had  been  desi.^ed, 
by  the  application  of  his  common  knowl- 
edge and  experience,  perceives  the  reason 
of  the  failure,  and  suj^plies  what  is  obvi- 
ously wanting.  It  is  but  the  display  of 
the  expected  skill  of  the  calling,  and  in- 
volves only  the  exercise  of  the  ordinarv 
faculties  of  reasoning  upon  the  materials 
supplied  by  a  special  knowledge,  and  the 
facility  of  manipulation  which  results 
from  its  habitual  and  intelligent  practice; 
and  is  in  no  sense  the  creative  work  of  that 
inventive  faculty  which  it  is  the  purpose 
of  the  Constitution  and  the  patent  laws 
to  encourage  and  reward." 

In  Preston  v.  Manard,  the  inventor  o]:)served  that 
ordinary  hose  reels  were  not  large  enough  to  allow 
water  to  flow  through  the  hose  when  wound  on  the  reel, 
so  procured  a  ])atent  covering  reels  large  enough  to  al- 
low^ such  flow.  The  Supreme  Court  held  (]).  664)  that 
all  of  the  parts  of  such  enlarged  reel  were  old  and  per- 
formed their  usual  function ;  that  it  was  matter  of  com- 
mon observation  that  water  will  flow  through  a  hose 
not  too  much  compressed  or  restricted;  and  that  "to 
sustain  this  patent  would  be  to  deprive  the  public  of  the 
right  to  arrange  and  use  a  well  known  apparatus  in  the 
only  way  in  which  its  purpose  can  be  beneficially  ac- 
com])lished." 
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In  the  case  of  Aron  v.  Alanhattan  Railway  Co.,  the 
plaintiff  claimed  a  patent  upon  a  device  by  which  the 
gates  of  street  cars  could  be  opened  by  levers.  The 
patentable  feature  of  the  claim  consisted  in  such  an  ad- 
justment of  the  appliances  that  the  gates  of  two  adjoin- 
ing cars  could  be  opened  at  the  same  time  by  an  operator 
standing  on  the  platform.  It  appeared  that  a])pliances, 
which  were  the  same  in  all  substantial  points,  were  in 
previous  use  for  opening  one  gate  at  a  time,  and  it  was 
held  that  there  was  no  patentable  invention  or  discovery 
in  the  mere  location  of  the  levers  at  a  different  ])lace  so 
they  could  be  operated  more  conveniently.  It  is  said, 
on  page  90: 

"The  patentee  is  entitled  to  the  merit  of 
being  the  first  to  conceive  of  the  conveni- 
ence and  utility  of  a  i.>'ate  opening  and  clos- 
ing mechanism  which  could  lie  operated 
efficiently  by  an  attendant  in  the  new  situ- 
ation. His  right  to  a  patent,  how^ever, 
must  rest  upon  the  novelty  of  the  means 
he  contrives  to  carry  his  idea  into  practical 
application.  It  rarely  happens  that  old  in- 
strumentalities are  so  perfcctlv  adapted 
for  a  use  for  which  thcv  were  not  origi- 
nally intended  as  not  to  rc(|uire  any  alter- 
ation or  modification.  If  these  changes 
involve  only  the  exercise  of  ordinary 
mechanical  skill,  thev  do  not  sanction  the 
patent;  and,  in  most  of  the  adjudged  cases 
where  it  has  been  held  that  the  ai)plica- 
tion  of  old  devices  to  a  new  use  was  not 
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patentable,  there  were  chanp^es  of  form, 
proportion,  or  organization  of  this  char- 
acter which  were  necessary  to  accommo- 
date them  to  the  new  occasion.  The  pres- 
ent case  falls  within  this  categ'ory." 

In  Mast,  Foos  &  Co.,  v.  Storer  Mfg.  Co.,  the  patent 
covered  a  wind-mill  having  a  device  for  converting  ro- 
tary motion  into  reciprocal  motion.  The  device  itself 
was  old,  bnt  the  particular  use  made  of  it  in  the  wind- 
mill was  new.    It  is  said  (20  Sup.  Ct.  Re]).,  p.  711) : 

"Having  all  these  various  devices  be- 
fore him,  and  whatever  the  facts  may  have 
been,  he  is  chargeable  with  a  knowledge 
of  all  pre-existing  devices,  did  it  involve 
an  exercise  of  the  inventive  faculty  to  em- 
ploy this  same  combination  in  a  wind-mill 
for  the  purpose  of  converting  a  rotary 
into  a  reciprocating  motion?  We  are  of 
the  opinion  it  did  not." 
And  on  page  712:  • 

"He  invented  no  new  device;  he  used 
it  for  no  new  pur])ose ;  he  aplied  it  to  no 
new  machine.  All  he  did  was  to  apply  it 
to  a  new  purpose  in  a  machine  where  it 
had  not  i)efore  been  used  for  that  purpose. 
The  result  may  have  added  to  the  efficiency 
and  popularity  of  the  earlier  device,  al- 
though to  what  extent  is  open  to  very  con- 
siderable doubt.    In  our  oi)inion  this  trans- 
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fer  docs  not  rise  to  the  dignity  of  inven- 
tion." 

In  Wills  V.  Scranton  Cold  Storage  &  Warehouse 
Company,  the  patent  covered  an  alleged  improvement  in 
the  construction  of  elevators  in  cold  storage  plants.  It 
appears  that  by  reason  of  the  entrance  of  currents  of 
warm  air  from  the  elevator  shaft  when  the  elevator  was 
being  operated,  it  was  necessary  to  shut  off  the  elevator 
shaft  at  each  floor  from  the  storage  room  by  means  of 
ante-rooms  which  could  be  closed  at  each  side  by  doors. 
The  patentee  in  this  case  conceived  the  idea  of  avoiding 
the  necessity  for  these  ante-rooms  by  the  device  of  at- 
taching rubber  flanges  or  flaps  to  fill  u])  the  space  be- 
tween the  floor  of  the  elevator  and  the  elevator  shaft, 
thus  cutting  off  the  air  current.  It  was  held  that  this 
device  did  not  involve  any  patentable  invention.  It  is 
said,  on  page  183: 

"When  the  difficulty  to  be  overcome  is 
so  obvious  a  one.  as  the  escape  or  entrance 
of  air  through  the  open  spaces  between 
the  elevator  car  and  the  shaft  through 
which  it  travels,  into  the  rooms  commu- 
nicating therewith,  it  is  hard  to  conceive 
what  invention  there  can  be  in  making 
air-tight  those  open  spaces  by  bridging 
them  with  rubber  flaps,  or  any  of  the 
other  well-known  devices  for  such  pur- 
poses. It  would  seem  that  the  conception 
or  thought  of  doing  so,  was  as  obvious  as 
the  means  employed.  To  put  weather 
strips  on  a  window  or  door  to  prevent  the 
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ingress  of  cold  air  or  the  escai)e  of  warm 
air,  does  not  involve  invention,  any  more 
in  the  thought  than  in  the  means  em- 
ployed." 

Tn  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co., 
it  is  said  (227  Fed.,  p.  883): 

"The  most,  then,  that  can  rightfully  he 
said  of  the  comhinations  stated  in  the 
claims  in  suit  is  that  they  are  hut  a  mere 
carrying  forward  of  the  original  thought, 
a  change  in  form,  an  improvement  in  de- 
gree, without  substantial  change  in  either 
means  or  result.  This  was  not  enough ; 
it  was  not  invention."  Numerous  autho- 
rities are  cited. 

In  the  case  of  Hansen  v.  Slick,  the  i)atentee  claimed 
an  invention  for  renewing  by  a  pressing  process  the 
worn  steel  wheels  of  railway  cars.  Substantially  the 
same  process  was  already  in  use  for  pressing  new 
wheels  out  of  metal  blocks.  It  was  held  that  the  adapta- 
tion of  the  old  i:)rocess  to  this  analogous  use  was  not  in- 
vention; and  it  is  said  (230  Fed.,  p.  632)  : 

"Did  this  change  involve  invention? 
The  question  of  invention  is  a  relative  one 
and  is  to  be  considered,  not  as  an  abstract 
theory,  but  as  a  concrete,  practical  ques- 
tion in  a  ])articular  art.  Modern  condi- 
tions have  made  high  engineering  and 
mechanical     skill    ordinary    incidents     in 
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many  industries,  and  such  technical  skill 
is  to  be  regarded  as  the  incidental  advance 
of  commercial  pursuits.  It  follows  there- 
fore that  such  advance  in  the  art  as  results 
from  this  skill  the  public  is  entitled  to 
avail  itself  of  as  a  fruit  of  mechanical 
growth  and  advance.  In  such  highly  de- 
veloped broad  arts  it  is  not  everything  that 
is  beyond  mechanical  work  that  is  to  be 
deemed  invention;  but  the  general  public, 
for  w^hose  benefit  the  patent  system  was 
created,  are  also  entitled  to  the  benefit  of 
those  who  are  skilled  in  such  art.  "Inven- 
tion" is  what  rises  to  a  higher  plane  than 
skill,  both  engineering  and  mechanical.  It 
will  therefore  be  seen  that  when  it  comes 
to  a  question  of  monopolizing  for  17 
years  the  fitting  of  worn  car  wheels  to 
further  use,  such  monoj)oly  should  be  re- 
stricted to  such  novel  acts  as  are  beyond 
the  sphere  of  skilled  engineering  and 
mechanical  steps  in  such  art.  Moreover, 
we  must  not  lose  sight  of  the  fact  that 
one  of  the  usual  way  marks  of  invention 
is  that  it  generally  follows  futile  efforts 
of  those  skilled  in  an  art  to  solve  some 
recognized  difficulties.  Substantial  ad- 
vance, marked  improvement,  progressive 
steps  in  an  art,  however  beneficial,  are  not 
in  themselves  evidence  of  invention.  They 
are  to  be  expected,  and,  as  the  art  pro- 
gresses,    more     engineering     skill,     more 
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mechanical  prooress,  but  less  invention, 
are  naturally  to  be  looked  for.  It  is  when 
skill  and  progress  stop  abreast  of  an  ob- 
stacle that  inventive  genius  intervenes 
and  invents." 

In  Keene  v.  New  Idea  S])reader  Co.,  it  is  said  (231 
Fed.,  p.  709)  : 

"True,  prior  art  becomes  at  times  a 
source  of  confusion  and  even  abuse.  Still, 
to  insist  that  claims  disclose  invention  or 
discovery  where  their  substantial  equiva- 
lency in  elements,  in  mode  of  operation 
and  results,  plainly  appear  in  two  or  more 
earlier  patents  or  jniblications,  though  not 
all  in  one  patent  or  publication,  is  to 
ignore  the  very  terms  of  the  patent  act. 
Above  all,  counsel's  theory  is  opposed  to 
the  settled  course  of  judicial  decision.  As 
was  said,  in  holding  a  claim  to  be  void 
for  want  of  invention,  in  Dilg.  v.  George 
Borgfeldt  &  Co.,  189  Fed.  588,  590,  110 
C.  C.  A.  568,  570  (C.  C.  A.  2d  Cir.) : 

'  *  *  *  Although  all  the  elements 
of  the  claim  may  not  be  found  in 
any  one  patent,  it  is  clear  that  they 
are  all  to  be  found  in  different 
patents.  No  single  patent  may  an- 
ticipate, but  they  all  have  a  bear- 
ing upon  the  question  whether  in- 
vention or  mechanical  skill  was  in- 
volved or  re(|uired.' 
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Again,  in  Duer  v.  Corbin  Cabinet  Lock 
Co.,  149  U.  S.  216,  at  222,  13  Sup.  Ct. 
850,  at  853  (37  L.  Ed.  707),  when  af- 
firming a  decree  dismissing  llie  bill  in  a 
patent  suit,  Mr.  Justice  Brown  said: 

'In  view  of  the  advance  that  had 
been  made  by  prior  inventors,  it  is 
difficult  to  see  w^herein  Orum  dis- 
played anything  more  than  the 
usual  skill  of  a  mechanic  in  the  ex- 
ecution of  his  device.  All  that  he 
claims  as  invention  is  found  in  one 
or  more  of  the  prior  patents.' 

And  further  (149  U.  S.  223.  13  vSup. 
Ct.  853  [?>7  L.  Ed.  707]  ) : 

'In  view  of  the  fact  that  ^Ir. 
Orum  had  no  actual  knowledge  of 
the  (jory  ])atent,  he  may  rightfully 
claim  the  ("luality  of  invention  in 
the  conception  of  his  own  device, 
but  as  he  is  deemed  in  a  legal  point 
of  view  to  have  had  this  and  all 
other  prior  patents  before  him,  his 
title  to  invention  rests  upon  modi- 
fications of  these,  too  trivial  to  be 
the  subject  of  serious  considera- 
tion.' " 

In    Ranch    &    Lang   Carriage    Co.    v.    ITanlon.    the 
patent  covered  the  use  in  front  of  street-cars  windows 


31 

or  closed  automol-jilcs  of  the  ordinary  swinj^nq"  wind- 
shields commonh'  found  on  open  automobiles.  It  is 
said  (233  Fed.,  p.  675): 

"Analyzing  the  advance  made  by  Flan- 
lon,  we  see  that,  from  one  point  of  view, 
when  the  user  of  the  open  car  found  that 
if  he  had  the  upper  part  of  the  wind 
shield  swung  out,  the  storm  beat  in  under 
it  because  this  adjustment  left  an  open- 
ing through  which  rain  and  snow  could 
get  in,  he  put  in  a  pane  of  glass  or  a  win- 
dow, fixed  or  sliding,  to  close  the  opening 
and  keep  the  storm  out.  From  the  other 
point  of  view,  when  the  user  of  the  closed 
car  observed  that  the  front  window,  when 
shut,  would  become  blurred  with  rain  or 
snow,  he  added  the  ])rojecting,  swinging 
shield  or  visor  found  in  the  open  car,  and 
so  insured  a  line  of  clear  vision  through 
the  inner  glass.  From  neither  point  of 
view  can  we  see  invention.  To  ])ut  a  glass 
in  an  opening,  or  to  shelter  an  existing 
glass  window  by  the  same  means  com- 
mon for  sheltering  an  existing  open 
window,  seems  obviously  within  the  intel- 
ligence of  the  ordinary  person — to  say 
nothing  of  one  who  is  'skilled  in  the  art.' 
Each  is,  at  the  best,  as  applied  to  closed 
automobile  bodies,  only  a  new  use  of  an 
existing  structure,  not  requiring  mecha- 
nical   adaptation,    save    in    the    form    or 
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shape  of  the  supporting  hinges  or  guides 
— indeed,  no  mechanical  adaptation  what- 
ever is  necessary,  unless  it  happens  that 
the  two  places  of  application  are  of  dif- 
ferent size  or  shape.  See  illustrative 
douhle  use  cases  collected  in  note  to  We'w 
Frog  Co.  V.  Porter,  206  Fed.  670,  674, 
124  C.  C.  A.  470. 

The  ahsence  of  invention  is  emphasized 
bv  the  fact  that  when  the  patentee  lowers 
his  sliding  window  in  his  street  car  ves- 
tibule, as  he  does  in  pleasant  weather, 
his  structure  no  longer  embodies  his 
patented  structure,  because  he  has  no 
closed  glass  window  protected  by  swing- 
ing glass  in  front.  \\'hen  the  (|uestion  of 
infringement  depends  upon  opening  or 
closing  a  window  it  is  not  easv  to  under- 
stand how  the  patent  can  be  the  embodi- 
ment of  an  inventive  step." 

Tn  most  of  the  foregoing  cases,  the  patent  rejected 
for  want  of  invention  presented  higher  claims  for  con- 
sideration than  can  be  found  in  the  Chandler  iiatent, 
because  in  them  there  was  generally  a  new  use  of  old 
devices,  or  some  slight  change  of  an  old  device,  while 
the  Chandler  patent  has  not  even  those  merits.  He 
claims  a  patent  upon  the  bare  idea  of  putting  a  draw- 
bar low  enough  so  that  it  will  not  strike  the  normal  load 
on  the  truck.  He  claims  to  have  invented  the  thought 
that   a  draw-bar  which   strikes  the   load  ought     to    be 
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lowered  so  that  it  will  not  strike  the  load.  In  his  truck, 
no  part  is  new.  He  makes  absoluteiy  no  claim  of 
novelty  in  the  construction,  attachment  or  operation  of 
any  part.  His  wheels,  frame,  bunk  and  draw-bars  are 
precisely  those  in  familiar  use,  and  they  perform 
exactly  the  same  functions  which  those  i)arts  always 
performed.  His  draw-bars  are  constructed  and  at- 
tached in  the  ordinary  way,  and  his  high  draw-bar 
serves  the  familiar  purpose  of  coupling  loaded  pairs  of 
trucks  together  or  to  other  equipment,  while  the  low 
draw-bar  performs  the  equally  familiar  service  of  coup- 
ling the  pairs  of  empty  trucks  to  one  another.  It  has 
no  other  function,  and  no  peculiarity  of  construction, 
attachment  or  operation,  either  in  itself  or  in  connec- 
tion with  other  j)arts. 

The  District  Court  appears  to  have  been  impressed 
by  the  fact  that  it  required  some  studv  for  Chandler  to 
determine  whether  a  car  of  this  type  would  be  feasible 
or  not,  and  to  work  out  the  mechanical  details  of  con- 
struction. We  cannot  see  how  these  difficulties  add  to 
the  merit  of  his  claim,  li  in  working  out  the  details  of 
construction  Chandler  had  been  called  upon  to  invent 
any  new  device,  he  could  and  would  have  patented  that 
device.  The  fact  that  he  makes  no  claim  of  that  kind 
is  sufficient  evidence  that  the  mode  of  construction 
adopted  contains  nothing  novel.  An  idea  which  does 
not  involve  invention  is  certainly  not  made  patentable 
because  its  w^orking  out  into  a  practical  machine  re- 
quires some  study. 

The  same  answer  applies  to  the  suggestion  that  the 
ieasii)ility  of  this  truck  refjuired  careful  consideration. 
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Doubtless  it  did.  Perhaps  Chandler  weighed  carefully 
the  relative  merits  of  the  three  obvious  methods  1)y 
which  the  striking  of  these  long  logs  against  the  inner 
draw-bars  of  his  trucks  might  be  avoided,  namely,  the 
-raising  of  the  log  bunk,  the  lowering  of  the  interfering 
draw-bar,  and  the  shortening  of  that  draw-bar.  Per- 
haps in  considering  those  things  he  biought  to  l)car  a 
considerable  measure  of  skill  which  liis  exjoerience  in 
the  business  had  given  him.  It  may  be  that  he  arrived 
at  a  wise  choice.  But  these  things  are  not  invention. 
To  choose  wisely  one  -of  three  obvious  alternatives  is 
not  invention,  even  though*  the  choice  rec|uires  skill  and 
study.  This  is  illustrated  abundantly  by  the  authori- 
ties. We  understand  that  the  District  Court  regarded 
the  making  of  this  choice  as  evidencing  something  more 
than  ordinary  mechanical  skill.  Suppose  that  it  evi- 
denced higli  mechanical  skill,  or  even  engineering  skill, 
the  result  is  the  same.  The  cases  cited  by  us  show  that' 
the  "expected  skill  of  the  calling"  extends  into  the 
higher  realms  of  engineering  and  expert  service. 

What  Chandler  claims  a  patent  upon  is  the  1)r()ad 
idea  of  having  one  draw-bar  lower  than  the  other.  If 
he  has  invented  or  discovered  anything,  it  is  that  idea 
of  conception.  It  is  wholly  immaterial  how  much  skill 
was  necessary  to  determine  whether  that  idea  was  bet- 
ter or  worse  than  some  other  idea.  He  is  not  claiming 
a  patent  upon  any  result  of  his  sup])oscd  deei)  and  skill- 
ful inquiries,  Init  upon  the  l)r()ad  and  obvious  concep- 
tion which  must  have  |)receded  those  inquiries. 

One  other  jioint  remains  upon  which  tlic  issue  has 
been  obscured  and  confused.     This  is  the  reference  to 
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it  is  a  point  of  singular  merit,  that  Chandler  conceived 
the  idea  of  using  these  trucks  in  pairs.  That  detached 
logging  trucks  must  be  used  in  pairs  is  self-evident. 
Does  it  require  inventive  genius  to  discover  that  the 
high  draw-bars  of  two  trucks  will  meet  and  couple,  and 
that  the  corresponding  low  draw-bars  will  likewise 
meet  and  couple?  It  is  one  of  the  most  obvious  of  facts. 
A  child  six  years  old  would  soon  discover  that  a 
train  could  be  made  up  in  this  way,  and  the  ordinary 
adult  would  see  it  at  the  first  glance.  If  any  sugges- 
tion were  needed,  it  would  be  supplied  in  abundance  by 
the  Komarek  truck,  the  Bettendorf  truck,  the  Brill 
truck,  and  the  numerous  other  trucks  anl  cars  so  con- 
structed as  to  be  used  only  in  pairs. 

That  Chandler  knew  this  truck  was  not  patentable 
is  shown  by  his  own  admissions.  In  his  letter  to  Mr. 
Kerry,  dated  November  17,  1914,  appearing  as  Plain- 
tiff's Exhibit  3,  at  page  53  of  the  Transcript,  Chandler 
says : 

"We  note  that  you  want  the  draw-bar 
to  be  of  standard  height,  that  is,  34^ 
inches  from  top  of  rail  to  center  of  draw- 
bar. In  this  connection,  would  say  that 
Clark  &  Wilson  found  that  where  they 
used  the  standard  height  coupler  on  their 
trucks  and  hauled  very  long  logs  the  logs 
bellied  down  and  interfered  with  the  in- 
side coupler,  and  they  told  us  that  if  they 
ordered  anv  more  trucks  thev  would  want 


.     36 

us  to  furnish  them  a  truck  liavinf^  the 
outside  couplers  of  standard  hcit^ht  and 
the  inside  couplers  10  inches  lower.  I  am 
making  a  sketch  to  explain  more  fully  the 
point  that  I  am  trying  to  bring  out,  and  if 
after  thinking  this  over  you  decide  that 
you  would  like  to  have  us  send  you  a  set 
of  trucks  in  which  the  couplers  are  of 
different  heights,  we  would  be  glad  to 
do  it. 

As  long  as  you  are  getting  three  differ- 
ent types  of  truck,  it  might  be  a  good  idea 
to  embody  as  many  ideas  as  you  could  in 
the  three  sets  and  then  make  up  your  own 
design  from  the  three  and  let  everybody 
bid  on  them,  as  all  of  the  inaniifacturers 
can  build  any  type  of  truck  zvliich  you  de- 
sire." 

He  describes  this  truck,  and  tells  Air.  Kerry  that 
any  manufacturer  can  build  it;  then  three  months  later, 
after  the  Seattle  Car  &  Foundry  Company  has  outbid 
him,  and  Mr.  Kerry,  taking  him  at  his  word,  has  or- 
dered the  trucks  from  that  com]:)any,  he  a]')plies  for  a 
patent.  He  is  now  claiming  an  injunction  and  damages 
on  account  of  the  use  of  the  very  trucks  upon  which  he 
thus  invited  competition.  Besides,  he  does  not  even 
claim  credit  for  the  device,  ])ut  ascribes  it  to  Clai  k  & 
Wilson. 

Turning  now  to  tlie  ([uestion  wlicther  Chandler  con- 
ceived the  idea  covered  by  his  i)atent  or    borrowed    it 
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from  Withrow,  \vc  find  some  conflict  in  the  evidence, 
l)ut  the  preponderance  is  altogether  against  Chandler, 
and  under  tlie  circumstances  the  foregoing  letter  ap- 
pears lo  turn  the  scale  conclusively. 

'i'he  deposition  of  J.  R.  \'an  Cleve  ( Transcript,  pp. 
61-63),  is  to  the  effect  that  as  an  employee  of  the 
Northwestern  Equipment  Company  he  called  several 
times  on  the  Clark  &  Wilson  Lumber  Company;  that 
this  com])any  had  been  handling  logs  ''n  flat  cars  having 
couplers  of  standard  height,  and  this  made  it  necessary 
to  have  their  detached  trucks  furnished  with  couplers 
of  standard  height,  so  as  to  couple  with  the  flat  cars; 
that  this  standard  height  coupler  is  about  a  foot  higher 
than  the  coupler  on  the  ordinary  logging  truck;  that 
Clark  &  Wilson  were  handling  very  long  logs,  and  re- 
ported that  these  logs  sagged  and  struck  the  inside 
couplers  and  caused  trouble;  that  he  reported  this  trou- 
ble to  Chandler,  and  later  re])orted  to  Clark  &  Wilson 
that  Chandler  had  developed  a  truck  with  one  high 
coupler  and  one  low ;  that  Clark  &  Wilson  said,  "If  you 
])eople  can  furnish  that  kind  of  a  logging  truck,  that  is 
the  kind  we  want."     Van  Cleve  gives  no  definite  dates. 

The  testimony  of  Chandler,  appearing  on  pages  47, 
56  and  108  of  the  Transcript,  shows  that  this  question 
of  affording  clearance  for  sagging  logs  was  first 
brought  to  his  attention  by  Van  Cleve,  and  he  says  that 
the  idea  of  lowering  the  inner  draw-bar  did  not  occur 
to  him  for  at  least  thirty  or  forty  days  after  Van  Cleve 
reported  the  difficulty  to  him. 
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was  superintendent  for  Clark  &  Wilson;  that  in  the 
spring  of  1914  they  were  hauling  long  logs,  and  had 
trouble  because  the  logs  interfered  with  the  inner  draw- 
bars; that  he  had  a  talk  with  Van  Cleve  about  it. 
Withrow  says  (p.  64)  : 

"He  was  there  one  day  and  we  were 
having  trouble  with  the  trucks,  and  I  told 
him  he  would  have  to  do  something  and 
that  the  proper  way  to  do  would  be  to 
drop  the  draw-bars,  and  he  said  that  as 
we  had  the  standard  coupler  fiat-cars  on 
the  outside — he  looked  it  over  and  thought 
it  w^ould  be  a  good  idea.  At  first  he 
thought  it  would  not  do  because  if  we  set 
out  one  of  them  we  would  have  to  set  out 
the  pair;  I  explained  to  him  that  this  made 
no  difference  as  they  all  had  to  go  in  i)airs 
anyway;  he  said  he  thought  that  would  be 
a  good  idea;  this  was  in  the  early  ])art  of 
1914,  sometime  in  the  Spring;  I  would  not 
say  just  when;  it  was  during  one  of  his 
trips  down  there ;  it  is  not  true  that  I  com- 
plained to  Mr.  Van  Cleve  without  sug- 
gesting any  remedy  or  that  Mr.  Wan  Cleve 
came  and  told  me  al)out  this  idea  after  re- 
porting to  Mr.  Chandler  and  having  him 
study  the  (juestion;  I  told  Mr.  \'an  Cleve." 

And  again  on  i)age  65 : 

"1  suggested  this  idea  to  Mr.  \'an  Cleve 
— this  idea  of  the  high  and  low  draw-bar: 
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I  thought  it  was  practical  construction;  I 
suggested  the  same  thing  to  A[r.  V'^achon 
of  the  Seattle  Car  Company ;  I  never  made 
any  sketches  of  it ;  I  just  told  him  it  could 
be  done;  we  were  looking  at  the  trucks 
one  day  there — there  was  no  way  decided 
on  how  it  should  be  done ;  I  am  quite  posi- 
tive that  that  idea  came  from  me,  and  I 
suggested  it  to  Mr.  Van  Cleve;  I  sug- 
gested to  Mr.  Van  Cleve  the  difficulty 
that  was  being  experienced  and  also  that 
the  draw-bar  should  be  dropped;  we  said 
that  we  wouldn't  buy  any  more  unless  this 
was  done;  that  we  would  order  no  more 
trucks  without  the  inside  draw-bar  being 
lowered." 

His  testimony  on  page  67  shows  that  Clark  &  Wil- 
son commenced  hauling  these  long  logs  ten  days  or  two 
weeks  after  February  9th,  1914,  and  that  Van  Cleve 
came  down  soon  afterward.  This  would,  in  all  proba- 
bility, make  the  date  of  \^an  Cleve's  visit  not  earlier 
than  February  25th. 

E.  V.  V^achon,  an  employee  of  the  Seattle  Car  & 
Foundry  Company,  testifies  as  follows  (Transcript,  pp. 
104,  105): 

'T  remember  an  occasion  when  this 
cjuestion  of  the  interference  of  long  logs 
with  the  i  nside  draw-bars  of  detached 
trucks  and  the  mode  of  overcoming  that 
objection  was  discussed  by  Mr.  Chriswell 
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and  Mr.  Withrow  in  my  presence;  I  don't 
remember  the  exact  date,  but  it  was  in  the 
early  part  of  1914,  and  we  were  at  the 
camps  of  the  Clark  &  Wilson  Lumber 
Company,  Mr.  Withrow  being  the  super- 
intendent, and  were  talking  with  him 
about  the  difficulties  experienced  with 
long  logs  in  the  clearance  of  the  inside 
equipments;  I  don't  remember  just  the 
conversation,  but  the  substance  of  it  was 
that  some  arrangement  should  be  made 
to  provide  for  that,  and  the  practical  wav 
seemed  to  lower  the  couplers  on  the  in- 
side so  that  they  would  not  interfere, 
causing  accidents  or  anything  of  that 
kind." 

On  cross  examination  the  witness  testified  as  fol- 
lows : 

"Mr.  Withrow  suggested  that  this 
lowering  of  the  couplers  on  the  inside 
was  the  practical  way ;  I  do  not  remember 
his  exact  words;  it  was  just  to  the  effect 
that  the  coupler  should  l)e  lowered  at  the 
inside  to  take  care  of  that ;  he  thought  that 
was  the  practical  way  of  obviating  the 
(lificulty;  this  was  in  the  carl}'  part  of 
1914." 

F.  W.  Chriswell.  chief  engineer  of    the    Se- 
attle   Car    cS:    I'oundry    Company,    testifies    as    follows 
(Transcript,  p.  81 )  : 
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"March  16,  1914,  I  was  atjhe  camp  of 
the  Clark  &  Wilson  Company  with  Mr. 
Vachon  and  Mr.  W.  W.  Clark.  We  met 
Mr.  W^throw  there  and  they  had  various 
trucks  in  service,  the  Northwestern,  our 
trucks,  and  the  Russell  trucks,  and  we 
were  discussing  the  merits  of  the  trucks 
and  Mr.  Withrow  called  attention  to  the 
fact  that  the  sagging  of  the  logs  inter- 
fered with  the  coupling,  and  said  in  order 
to  make  them  serviceable  for  hauling  long 
logs  the  inner  draw-bar  would  have  to  be 
■lowered;  he  offered  no  suggestion  how  it 
could  be  done,  just  said  it  should  be  low- 
ered, asked  me  if  it  could  be  done  and  T 
told  him  it  could." 

And  again  on  page  91 : 

"Mr.  Withrow  discussed  with  me  the 
question  of  building  these  logging  trucks 
with  high  and  low  draw-bars;  I  am  abso- 
lutely positive  that  he  suggested  to  me  the 
idea  of  lowering  the  inner  draw-bar." 

We  therefore  have  not  only  the  direct  and  positive 
statement  of  Withrow  that  he  suggested  the  lowering 
of  the  inner  draw-bars  to  Van  Cleve,  but  the  testimony 
of  two  witnesses  that  Withrow  made  the  same  sugges- 
tion to  them  before  he  could  possibly  have  received  it 
from  Chandler  through  Van  Cleve.  There  is  nothing 
in  Van  Cleve's  deposition  to  the  contrary.  Withrow 
says  he  told  Van  Cleve  they  would  not  give  any  more 


42 

orders  for  these  trucks  without  the  low  draw-bar.  Van 
Cleve  says  he  told  Withrow  that  Chandler  had  de- 
veloped a  truck  with  one  high  coupler  and  one  low,  and 
that  Withrow  answered,  "If  you  people  ean  fiiniish 
that  kind  of  a  logging  truck,  that  is  the  kind  li'e  want." 
All  of  this  confirms  the  statement  of  Withrow  that  he 
suggested  the  idea,  and  that  the  only  question  was  as 
to  the  feasibility  of  making  a  truck  which  would  em- 
body the  idea. 

Finally,  Chandler  says  in  his  letter  of  November  17, 
1914  (Transcript,  p.  53) : 

''Clark  &  Wilson  told  us  *  ''  *  ihat  if 
they  ordered  any  more  trucks  they  would 
zvant  tis  to  furnish  ilicui  a  truck  having 
the  outside  couplers  of  standard  height 
and  the  inside  couplers  fen  inches  lower." 

He  does  not  say  he  has  invented  a  novel  form  of 
truck  to  meet  difficulties  encountered  by  Clark  &  Wil- 
son; he  says  Clark  &  Wilson  told  him  the  kind  of  truck 
they  wanted.  He  goes  on  to  say  that  "all  of  the  manu- 
facturers can  build  any  type  of  truck  wliich  y(ui  desire." 
If  Chandler  really  thought  he  had  invented  tliis  tyi)e 
of  truck,  and  had  an  exclusive  right  to  sell  it,  he  would 
have  mentioned  that  fact,  instead  of  inviting  competi- 
tion. 

Withrow,  who  is  not  a  skilled  mechanic,  hauled  long 
logs  for  ten  days  or  two  weeks  on  the  high  trucks,  no- 
ticed the  interference  of  the  logs  with  the  inner  draw- 
bars,  and  perceived   imediately   that   the   trouble   could 
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be  remedied  by  lowering  the  inner  draw-bars.  We 
maintain  that  this  is  an  obviouS  fact  which  any  sensible 
man  would  perceive.  Chandler  has  common  sense,  and 
claims  meclianical  and  professional  skill.  He  must  be 
assumed  to  have  brought  those  faculties  to  bear  upon 
the  problem  i)resented  to  him.  He  must  be  assumed  to 
know  the  form  and  mode  of  construction  of  the  various 
trucks  in  use,  and  of  their  parts,  and  to  be  familiar  with 
the  adjustments  and  expedients  which  belong  to  his 
business.  Considering  the  extremely  simple  and  obvi- 
ous nature  of  the  fundamental  idea  involved,  the  narrow 
limits  which  the  nature  of  the  case  fixed  for  the  exer- 
cise even  of  judgment  or  choice,  the  several  prior  de- 
vices embodying  the  idea  in  substantial  entirety  and 
the  numerous  devices  suggesting  it  in  principle,  and 
bearing  in  mind  the  fact  that  the  difficulty  to  be  solved, 
with  its  attendant  circumstances,  pointed  to  and  virtu- 
ally demanded  the  precise  remedy  aplied,  we  submit  that 
the  total  lack  of  invention  or  patentable  novelty  is  clear. 

Further,  whatever  merit  attaches  to  this  idea  be- 
longs to  Withrow,  and  not  to  these  plaintiffs.  There 
may  be  some  question  w^iether  Withrow's  suggestion 
was  communicated  by  Van  Cleve  to  Chandler ;  but  there 
is  no  question  that  Withrow  conceived  the  idea  and  sug- 
gested it  to  Van  Cleve,  the  agent  of  plaintiffs. 

Respectfully  submitted, 

VEAZIE,  McCOURT  &  VEAZIE, 

Attorneys  for  Appellants. 
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QUESTIONS  INVOLVED. 
Is  L^nitcd  States  Patent  Number  1,140,875,  issued 
May  25,  1915,  to  Elbert  G.  Chandler,  for  improvements 
in  LOGGING  TRUCKS,  valid? 

(a)  Did  the  improvement  involve  invention? 

(b)  W^is  Chandler  the  first  inventor  thereof? 


The  opinion  of  the  court  below  (Record,  pages  27- 
34),  very  clearly  and  with  expressed  satisfaction,  de- 
cided these  questions  in  the  affirmative. 


A  strong  prima  facie  case  w'as  created  by  the  issu- 
ing of  the  patent  soon  after  the  application  was  filed, 
without  anv  chanpe  therein,  other  than  the  addition  of 
the  fourth  claim,  submitted  in  connection  with  an  argu- 
ment (R.  68-70),  pointing  out  to  the  Examiner  why  the 
Magor  patent  cited  l)y  him  had  no  bearing  whatever  on 
the  invention  involved  in  the  application.  As  stated  in 
Streaton  v.  Wire-Glass,  97  Fed.  950;  38  C.  C.  A.  573, 
''Jlic  patent  carries  with  it  the  presumption  of  novelty, 
and  the  trained  experts  of  the  patent  office  liave  decided 
that  idiat  li'as  done  arose  to  tlie  dicjnity  of  an  invention." 


Again,  as  stated  by  this  Honorable  Court  in  Morton 
V.  Llewellyn,  164  Fed.  Rep.  692: 

"Apart  from  the  presumption  of  novelty 
that  always  attends  the  grant  of  a  patent, 
the  law  is  that  7chere  it  is  shown  that  a 
patented  device  has  (jonc  into  cjeneral  use, 
and  has  superseded  prior  dei'iccs  hai'inc/ 
the  same  purpose,  it  is  sufficient  evidence 
of  in'i'cntion  in  a  doiditful  case." 


The  invention  here  involved  won  in  compel  it  ion  with 
other  devices  for  the  snme  purpose.  It  was  so  satisfac- 
tory that  defendant  would  not  liaz'C  the  others.  De- 
fendant himself  says  (  R.  p.  101): 


"Before  Jliaf  I  had  uei'er  seen  or  heard 
of  any  logying  trucks  of  that  kind ;  I  7i'as 
in  the  lociging  business  about  thirty  years; 
it  li'as  quite  a  radical  defarture  from  any- 
ttiiiuj  of  the  kind  made  before;  it  ivas 
quite  a  difficult  problem  alu'ays  to  haul 
long  logs  without  hai'ing  them  to  inter- 
fere, and  zve  had  lots  of  difficulty;  going 
around  tJie  curve  the  draw-bar  zvould  hit 
the  logs  and  tip  the  car  07'er  or  throiv  it 
off  the  track ;  tJiese  trucks  with  a  high  and- 
low  draw-bar  zi'as  a  irry  clever  solution 
of  tlic  problem.  I  don't  knozi'  how  we 
would  get  along  zvithout  it  in  the  present 
system  of  logging." 


'I'hc  invention  here  involved  is  best  explained  in  a 
part  of  the  specification,  copied  from  the  patent  (  R.  46), 
as  follows: 

"^Fy  invention  relates  to  lo,o-gino-  trucks, 
such  as  are  used  in  pairs  for  hauling  long- 
logs,  one  truck  being  placed  under  each 
end  of  the  log.  Jt  is  f|uite  common  for 
these  logs  to  be  as  much  as  ninety  feet 
long,  and  because  of  their  length,  and  the 
distance  between  the  trucks,  which  must 
necssarily  be  placed  near  the  ends  of  the 
logs,  said  logs  sag  in  the  middle  some- 
times low  enough  to  almost  engage  the 
track.  Because  of  this  sagging,  the  logs 
frequently  engage  and  rest  upon  the  inner 


ends  of  the  truck  frame,  and  ihe  draw- 
l)ar  thereof,  and  thns  operate  lo  prevent 
the  trucks  from  turning  under  the  log- 
hunk  thereupon,  which  frequently  results 
in  the  derailment  of  a  truck. 

The  ohject  of  my  invention  is  to  provide 
sttch  -an  improvement  in  logging  trucks, 
which  are  used  in  pairs  at  the  opposite 
ends  of  long  logs,  that  no  matter  how 
much  the  logs  sag  hetween  the  trucks, 
they  will  not  engage  the  truck  frame,  nor 
the  draw-har  thereof.  I  accomplish  this 
Iw  constructing  the  trucks  so  that  the 
draw-hars  at  the  outer  ends  thereof  are 
at  standard  height,  and  are  adapted  to  he 
coupled  to  the  draw-hars  on  standard  rail- 
road c(|uipment,  while  the  draw-hars  on 
their  inner,  or  adjacent,  ends  are  posi- 
tioned considerahle  lower  than  are  the 
outer  (Iraw-l)ars.  thus  giving  clearance  for 
a  log  resting  u|)on  the  car-hunks,  to  sag 
to  the  limit  without  interfering  with  the 
inner  ends  of  the  trucks  or  the  inner 
draw-hars. 

When  returning  the  logging  trucks 
empty,  they  are,  of  course,  readily  coupled 
together  at  their  inner  ends,  hecause  at 
their  inner  or  adjacent  ends,  the  draw- 
hars,  while  lower  than  the  standard  draw- 
hars,  are  of  suhstantially  the  same  height 
and  can  be  coupled  together,    v/hile    the 


(Iraw-hars  at  tlioir  outer  ends  are  standard 
heiglit. 

*  =!<  * 

So  far  as  T  am  aware,  I  am  the  first 
to  provide  a  pair  of  loging  trucks  havino^ 
their  draw-bars  at  their  outer  ends  at 
standard  height,  and  having-  their  inner 
ends  constructed  low  to  give  clearance  for 
the  sagging  of  the  logs  placed  thcreu])on, 
with  their  inner  draw-bars  also  below 
standard,  to  avoid  interference  with  the 
sagging  log,  and  thus  to  avoid  the  serious 
objection  of  the  logs  engaging  and  rest- 
ing upon  the  inner  ends  of  these  logging 
bunks,  and  the  inner  draw-bars,  and  in- 
terfering with  their  following  the  track 
upon  which  they  are  to  run. 

What  I  claim  and  desire  to  secure  by 
Letters  Patent  is: 

1.  A  pair  of  logyiiuj  trucks  having  at 
their  outer  ends  draw-bars  at  standard 
height,  and  having  at  their  inner  ends, 
draw  -  bars  arranged  below  standard 
height,  whereby  to  gk'C  clearance  for  sag- 
ging logs  tlicreon,  and  at  the  same  time 
being  adapted  to  be  con  pled  to  each  oilier, 
zvhen  said  trucks  are  brougJit  together." 

Claims  2,  3  and  4  are  not  copied  herein. 


The  ty])e  of  truck  involved  herein,  therefore,  is  a 
disconnected  logging  trnck,  having  draw-bars  connected 
thereto,  at  both  ends,  and  made  a  part  thereof. 


Connected  trucks  are  such  as  are  jilaccd  under  the 
opposite  ends  of  flat-cars,  passenger-cars,  street-cars, 
and  the  like,  and  are  thus  permanently  connected  to- 
gether hy  maens  of  the  car  hodies.  On  such  cars  the 
draw-bars  are  counccfcd  to  the  frame  or  body  of  the  car, 
at  its  opposite  ends,  and  arc  not  built  as  a  part  of  the 
truck.  The  line  of  draft  is  through  the  car  hody,  or  car 
sill.  It  is  this  kind  of  car,  or  connected  trucks,  to  which 
Mr.  Chriswell,  witness  for  defendant,  refers  in  most  of 
his  testimony,  and  not  a  disconnected  lo<?-Q-ino-  truck. 


As  stated  in  the  opinion  of  the  court  lielow  (R.  29) : 
"The  industry  of  hauling  logs  of  considerable 
length,  it  seems,  has  sprung  up  recently."  Uj)  to  the 
time  of  Chandler's  invention  these  logs  were  hauled  on 
flat-cars,  or,  on  the  common  logging  trucks  having 
draw-hars  low  at  hoth  ends,  thtts  rendering  them  in- 
capahle  of  use  with  standard  equipment  of  common 
carriers  without  the  use  of  connecting  goose-necks,  or 
other  special  connecting  devices,  not  now  permitted  hy 
Interstate  Commerce  Rules,  or,  they  were  hauled  on 
logging  trucks  which  had  standard  height  draw-l)ars  at 
hoth  ends,  and  in  which  the  difficultv  from  the  sagging 
logs  striking  the  draw-heads  was  avoided  hy  having 
hif/h  log-htmks,  or  holsters,  which  raised  the  center  of 
gravity  too  high. 


The  difficulty  of  the  unusuallv  long  logs  striking 
the  inner  draw-hars  of  the  trucks  and  thus  causing  a 
derailment  of  the  trucks,  was  first  hrought  to  Mr. 
Chandler's  atteiuion  l)v  his  salesman,   ?\lr.   \'an  Clcve, 


in  ccnmcclion  with  trucks  wliich  had  been  furnished  to 
Clark  (1'  Wilson  by  Mr.  Chandler's  company;  by  the 
Seattle  Car  Company,  and  by  The  Russell  Car  and 
Foundry  Company.  Mr.  Chandler,  according-  to  his 
testimony  (R.  48),  and  the  testimony  of  Mr.  \'an 
Cleve  (R.  61),  after  studying"  the  problem  some  time, 
decided  that  the  construction  of  his  truck  would  permit 
it,  and  hit  on  the  idea  of  lowering  one  of  the  draw-bars 
of  each  disconnected  logging  truck,  and  then  using 
them  in  pairs  with  the  low  draw-bars  there  between, 
whereby  said  logging  trucks  could  be  connected  to  each 
other,  when  empty,  by  means  of  the  low  draw-bars, 
while  the  draw-bars  on  their  outer  ends  were  of  stan- 
dard height.  Thus  each  pair  would  constitute  a  unit 
which  could  be  connected  with  standard  equi])ment. 
After  the  conception  of  this  idea,  Mr.  Chandler  found 
that  there  were  difficulties  in  the  way  of  reducing  it 
to  practice.  Disconnected  logging  trucks  were  short 
and  the  draw-bars  thus  arranged  would  be  out  of 
alignment  with  each  other,  with  an  indirect  line  of  draft 
through  the  truck  and  ''if  took  time  and  study  to  "icork 
iJiis  idea  out  and  embody  it  in  a  practical  logfjiu'j  truck: 
li'c  zvere  zuorking  on  the  idea  some  tivo  or  three 
mouths."     (R.  48). 


After  the  conception  of  an  idea,  it  is  necessary  to 
reduce  that  idea  to  a  ])ractical  and  useful  form  before 
it  can  be  the  subject  of  a  patent,  or  of  any  value  what- 
ever, and,  as  the  court  below  said  (R.  3>i) :  "  '■'  *  '■'  that 
is  exacth'  i^'haf  Mr.  Chandler  has  done  in  this  case." 
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After  giving  full  consideration  to  the  question  of 
mechanical  skill,  and  to  the  difficulties  which  had  to 
be  overcome,  and  the  manner  in  which  they  had  there- 
tofore been  met,  the  court  says  (R.  30-31 )  : 

"So  that  it  may  be  seen  from  taking  into 
consideration  the  difficulties  presented, 
and  all  of  them,  that  it  requn"ed  more 
than  ordinary  mechanical  skill  to  work  out 
the  problem.  Hence  the  idea  was  hit  ui)on 
to  lower  the  draw-bar  at  one  end  of  each 
truck,  and  that  these  draw-bars  would  co- 
operate, and  the  outer  ends  of  the  trucks 
as  thus  combined,  having  the  standard 
draw-bar,  would  co-ojicrate  with  the  ordi- 
narv  flat-car." 


The  facts  in  this  case  arc  best  had  from  the  testi- 
mony of  Mr.  Chandler  (R.  47-61);  Van  Cleve  (R.  61- 
63 ) ;  the  correspondence  between  Chandler  and  Kerry 
(R.  52-55)  ;  and  particularly  by  the  testimony  of  De- 
fendant Kerry  (R.  94-104). 

In  this  connection,  the  attention  of  the  court  is 
called  to  the  fact  that,  after  Mr.  Kerry  had  cancelled 
the  order  given  to  "Sir.  Chandler,  and  Mr.  Chandler  had 
notified  him  that  the  idea  of  a  high  and  low  draw4:)ar 
was  his  invention  and  could  not  be  built  by  the  Seattle 
Car  Company,  and  that  he  would  have  to  sue  them  if 
they  infringed,  Mr.  Kerry  immediately  got  a  bond  from 
the  Seattle  Car  Company  to  ])rotect  himself  (  R.  9<)). 
Thus  Mr.  Kerrv.  the  defendant  of  record,  is  i)lace(l  in 
a  better  position,  and  his  testimony  was  more  frank,  and 
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less  prejiicliccd,  l]i;in  it  nii^lil  liavc  ])ccn  lirid  he  fell  thai 
he,  or  his  eonipany,  would  he  held  responcihle  for  the 
infringement.  On  the  other  hand,  witnesses  F.  W. 
Chriswell  and  K.  V.  \"ash()n  testify  as  eni]:)loyees  of 
the  Seattle  Car  and  Foundry  Company,  the  company 
which  used  unfair  methods  to  g-et  the  order,  and  which 
is  in  fact  the  real  defendant,  because  of  its  bond,  while 
witness  Tra  L.  Withrow  w-as  formerly  in  the  emplo}'  of 
the  Clark  and  Wilson  Compan}^ 

Defendant  Kerry's  own  testimony,  on  cross-examina- 
tion (R.  99-104),  (Quoted  on  page of  this  brief), 

is  in  itself  abundantly  sufficient,  we  must  believe,  to 
cause  this  Honorable  Court  to  affirm  the  decision  of  the 
court  below.  This  evidence,  no  doubt,  had  much  to  do 
with  causing  the  court  below  to  say,  "I  iJunk  the  qucs- 
iion  resolves  itself  I'ery  satisfaetorily  in  fai'or  of  Mr. 
Chandlers  being  the  originator  of  the  idea,  to  say 
nothing  of  the  matter  of  redueing  it  to  praetiee." 

CHANDLER'S  TESTIMONY. 
Mr.  Chandler  very  positively  testified  as  follows: 


His  Dealing  With  Clark  and  Wilson. 

"In  the  fall  of  1913,  Clark  and  Wilson 
asked  us,  and  the  Seattle  Car  Company, 
and  the  Russell  Car  and  Foundry  Com- 
pany, to  send  them  two  sets  of  trial 
trucks"  (R.  47).     "This  we  all  did. 

"Mr.  \'an  Cleve,  who  was  then  our 
salesman,  called  on  the  Clark  and  Wilson 
Companv  several  times  during  the  winter 
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to  watcli  the  operation  of  our  trucks  and 
see  that  any  small  difficulties  that  niig'ht 
he  encountered  were  taken  care  of.  After 
one  of  his  visits  to  Clark  and  Wilson 
camp  he  stated  that  Mr.  Withrow  had 
complained  ahout  all  of  the  trucks  (jiviiuj 
trouble  from  the  lo^s  l)ellying'  down  and 
hittint^-  the  inside  draw-har,  and  that  if 
they  houg'ht  an)-  more  trucks  they  would 
want  a  truck  that  would  take  care  of  this 
difficulty;  we  studied  the  matter  over  to 
a  considerable  extent;  there  were  several 
ways  in  wdiich  the  matter  could  be  taken 
care  of,  but  most  of  them  had  some  objec- 
tion, either  to  the  Interstate  Commerce 
rules  for  common  carriers,  or  some  other 
o1)jection,  and  all  of  them  were  discarded; 
zve  finally  decided  that  the  construction  of 
the  truck  i^'ould  permit  us  to  use  the  idea 
of  a  high-Ura'  draiv-bar:  that  is,  a  draw- 
bar of  standard  heig'ht  on  the  outside  to 
connect  w'ith  the  standard  equipment 
which  was  already  on  the  road,  and  we  hit 
on  the  idea  of  lowering  the  other  draw- 
bar to  a  considerable  extent  below  that 
point  to  take  care  of  any  bellying-  down 
that  the  logs  might  have  during"  the  trans- 
portation; there  were  some  difficulties  that 
we  ran  U])  against  in  the  construction,  but 
these  were  mechanical  difficulties  that  we 
finallv    overcame.      The    next    time    Mr. 
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\'an  Clevc  called  npon  Clark  and  W^ilson 
he  told  tliein  fliaf  zee  -would  in  llic  future 
be  prefared  to  furuisli  tlieiii  with  trucks 
liariuf/  a  draii'-har  of  standard  heifjht  on 
one  end  and  a  draic-bar  of  eonsiderable 
loiver  lieif/lit  on  tlie  other  side;  Mr.  Van 
Cleve  stated  thai  Clark  and  Wilson  told 
him  that  if  we  could  build  them  cars  with 
a  high-low  draw-bar,  that  was  the  kind 
of  truck  they  would  want ;  that  Mr. 
Withrow,  or  anyone  connected  with  Clark 
and  \\'ilson,  did  not  sucjgest  to  nie  the  idea 
of  a  hi(/h  draw-bar  at  one  end  of  a  log- 
ging truck  and  a  low  draw-bar  at  the 
other  end.  I  worked  that  idea  out  after 
Mr.  Van  Cleve  reported  the  objections 
made  by  Mr.  Withrow ;  it  took  time  and 
study  to  work  this  idea  out  and  embody 
it  in  a  practical  logging  truck;  we  were 
working  on  the  idea  some  two  or  three 
months;  that  in  the  ])ast  there  had  been 
logging  trucks  built  with  draw-bars  hav- 
ing a  standard  height  of  34>2  inches 
a1)ove  the  top  of  the  rail  and  logging 
trucks  with  draw-bars  having  a  lower 
height  at  both  ends,  the  draw-bars  on 
either  end  being  at  the  same  height  but  in 
different  cases  this  heiglit  varied,  being 
sometimes  26  inches  and  sometimes  34^2, 
and  sometimes  between  those  heights  to 
suit  the  individual   requirements    of    the 


particular  case,  Imt  in  no  case  did  the  Ioq;-- 
ging  truck  have  a  coupler  at  one  end  at 
a  considerable  distance  above  that  on  the 
other ;  the  draw-bars  were  in  alignment  so 
that  the  line  of  draft  was  direct;  in  the 
past  the}-  have  taken  care  of  the  difficulty 
of  these  sagging  logs  in  some  cases  by 
using  a  ver}-  low  draw-bar  on  either  end 
of  the  truck  and  using  a  goose-neck  to 
connect  il  witli  the  higher  draw-bars  on 
the  standard  equipment,  the  logging 
trucks  having  low  draw-bars  on  both 
ends;  in  some  cases  the  height  of  the  bunk 
has  been  raised  far  enough  al)ove  the 
draw-bars  to  give  clearance  while  the  logs 
were  being  transported." 


His  Dealing  With  Mr.  Kerry. 

.  "That  in  November,  1914,  I  think  it 
was,  Mr.  Kerry  (defendant)  wrote  us  a 
letter  stating  that  in  the  early  i)art  of  1915 
he  would  be  in  the  market  for  forty  sets 
of  logging  trucks,  and  that  he  was  asking 
the  Seattle  Car  Company  and  the  Russell 
Car  and  Foundry  Company,  as  \\ell  as 
ourselves,  to  send  down  a  sample  truck 
which  he  could  use  and  decide  which  truck 
was  best  for  his  service,  and  nn  receii)t 
of  his  letter  /  wrote  him  and 
asked  him  if  he  ivouhi  allow  us 
to     send     him     a     new     ty/^e     of     tntek 
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7<'liicli  7i'c  liad  dcvclof^cd  Jia^'iiuj  a  Jiifjh- 
draw-bar  on  one  end  and  a  loiv  draii'-bar 
on  the  oilier,  and  we  set  forth  in  this  let- 
ter the  advantages  tliis  type  of  construc- 
tion had;  this  was  around  the  latter  part 
of  November;  Mr.  Kerry  answered  that 
he  would  be  glad  to  have  us  send  this 
truck,  and  that  with  the  long  logs  which 
he  was  going  to  handle  the  trucks  would 
certainly  need  all  the  clearance  that  we 
could  give  them;  we  sent  down  a  set  of 
sample  trucks  having  this  idea  of  the 
high-low  draw-bar  embodied  in  it ;  the 
other  companies  sent  sample  trucks  having 
braw-bars  of  standard  height,  34^  inches 
on  either  end,  and  all  three  trneks  luere  put 
into  sendee;  after  Mr.  Kerry  had  tried 
out  the  trucks  I  went  down  there  one  day, 
and  he  gai'e  nie  an  order  for  forty  sets, 
and  five  days  after  that  he  eanie  to  town 
and  stated  that  representatives  of  the 
Seattle  Car  Company  liad  been  down  to 
his  plaee  and  made  him  a  considerable 
lozver  price  and  offered  to  build  him  the 
identical  truck  of  zvhicli  ive  had  sent  down 
sample,  and  that  as  they  were  wiUiny  to 
build  this  truck  at  a  lower  price  than  we 
had  taken  the  order  for  he  felt  at  liberty 
to  cancel  the  order,  and  that  he  would 
allow  us  to  furnish  twenty  sets  of  the 
trucks  at  the  same  price  quoted  by  the 
Seattle   Car   Com])any,   and   if  we   didn't 
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want  to  do  this  he  would  have    to    g-ive 
them  the  entire  order.'' 


Thereupon,  in  response  to  questions  by  the  Court, 
the  attorney  for  the  defendants  stated  defendants  were 
using  trucks  built  by  the  Seattle  Car  and  Foundry  Com- 
pany having  one  draw-bar  of  standard  height  and  an- 
other below  standard  height. 


"We  filled  part  of  the  order  furnishing 
twenty  pairs  of  trucks;  the  price  we  gave 
Mr.  Kerry  on  the  original  order  of  forty 
trucks  was  v$700  ])er  set,  and  the  jjrice  we 
were  compelled  to  take  on  the  twenty  sets 
was  $625  a  set,  being  a  reduction  of  $75 ; 
the  twenty  sets  that  we  furnished  cost  us 
$614  a  set;  I  have  seen  the  trucks  fur- 
nished to  the  defendants  by  the  Seattle 
Company,  and  they  are  similar  to  our 
truck,  having  high  draw-bar  and  the  low 
draw-bar.  At  the  time  Mr.  Kerry  in- 
formed me  that  he  would  have  to  place  his 
order  with  the  Seattle  company,  /  notified 
him  verbally  that  this  i^'as  my  inrention 
and  afterwards  notified  him  by  letter 
and  he  told  me  that  he  had  secured  a 
guaranty  from  the  Seattle  Car  and  Foun- 
dry Company  against  loss  through  in- 
fringement on  our  truck  or  any  other;  the 
other  eom/^aiiies  did  not  furnish  sample 
trucks  with  the  lii(/li  and  loz^'  dra7C-bars. 
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but  fiiniishcd  sfaudard  fnicks,  tlial  is, 
with  standard  draw-bars  at  both  ends; 
Mr.  Kerry  did  not  sii(/(/csf  this  idea  to  me. 
nor  did  anyone  else;  I  worked  tiiat  out  as 
a  solution  of  difficulties  which  had  been 
reported  by  our  salesman ;  after  crettin^' 
the  order  from  Mr.  Kerr}-,  and  before  re- 
ceiving the  notice  of  cancellation,  we  had 
ordered  such  ]-)arts  as  we  did  not  already 
have  in  stock  to  fill  the  order  for  forty 
sets  of  trucks;  Mr.  Kerry  knew  that  1  liad 
applied  for  a  i:)atent ;  1  notified  him  l)e- 
fore  we  had  received  the  j^atent  that  we 
had  applied  for  one,  and  also  after  the 
patent  was  issued;  I  notified  him  after  re- 
ceiving- the  formal  notice  of  allowance  of 
the  application." 

The  letter  from  jMr.  Kerry  of  Noveml^er  14,  1914, 
to  Mr.  Chandler's  company  was  introduced  in  evidence 
(R.  32),  and  is  as  follows: 

"Clatskanie,  Ore.,  Xov.   14,   1014. 
Northwestern  Equipment  Co., 

Portland,  Ore. 
Gentlemen : 

Some  time  in  February,  1915,  we  will 
be  in  need  of  40  sets  of  disconnected 
100,000  capacity  standard  height  logging- 
trucks.  \Ve  are  asking  the  Seattle  Car 
and  Foundry  Co.,  the  Russell  Car  & 
Foundry  Co.  and  yourselves  to  furnish 
one   set  of  these  trucks,   each   naming  a 
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price  delivered  at  Kerry,  Ore.,  on  the 
S.  P.  &.  S.  \\  e  will  buy  one  set  of  trucks 
but  may  not  pay  for  them  until  we  place 
the  order  for  the  balance.  \'ou  may  ship 
us  one  set  whenever  you  have  them  ready. 
Yours  truly, 
Columbia  &  Nehalem  River  R.  R., 

By  A,  S.  Kerry,  President." 


Be  if  rcuicmbcred  that  Mr.  Chandler  had  invented 
and  w^orked  out  his  new  loggin";'  trucks  to  take  care  of 
difficulties  which  had  been  experienced  by  Clark  & 
Wilson,  and  had  notified  them  that  he  "n'oidd  in  flic 
future  be  prepared  to  furnish  them  zvith  trucks  hiwing 
a  draw-bar  of  standard  height  on  one  end  and  a  draiv- 
bar  of  considerable  lozvcr  height  on  the  other  side."  Me 
accordingly  writes  Mr.  Kerry  on  November  17,  1914, 
(R.  53),  in  part  as  follows: 

"Nov.  17,  1914. 

Mr.  A.  S.  Kerry,  President,  Columbia  & 

Nehalem  River  R.   R.   Co.,    Westport, 

Oregon.  Logging  Trucks. 

Dear  Sir: 

We  duly  received  your  favor  of  No- 
vember 14,  and  are  glad  to  know  that  you 
are  going  to  buy  40  sets  of  trucks. 

We  note  that  you  want  the  draw-bar 
to  be  of  standard  height,  that  is,  34i/> 
inches  from  top  of  rail  to  center  of  draw- 
bar. In  this  connection,  would  say  that 
Clark    &    Wilson   found  that   where  tliev  ,  I 
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used  tlic  standnrd  licii^lil  conpltM"  on  their 
trucks  and  hauled  very  long  loo;s  ihc  lo^'s 
bellied  down  and  interfered  with  the  inside 
coii])ler,  and  they  told  us  that  if  they  or- 
dered any  more  trucks  tliey  would  waiil 
us  to  furnisJi  them  a  truck  havino^  the  out- 
side couplers  of  standard  heig'ht  and  the 
inside  couplers  10  inches  lower,  T  am 
making  a  sketch  to  explain  more  fully 
the  ytomi  that  I  am  trying  to  bring  out, 
and  if  after  thinking  this  over  you  decide 
that  you  would  like  to  have  us  send  you  a 
set  of  trucks  in  which  the  couplers  are  of 
different  heights,  we  would  be  glad  to 
do  it. 

As  long  a«5  you  are  getting  three  dif- 
ferent types  of  truck,  it  might  be  a  good 
idea  to  embody  as  many  ideas  as  you 
could  in  the  three  sets  and  then  make  U]) 
your  own  design  from  the  three  and  let 
everybody  bid  on  them,  as  all  of  the  manu- 
facturers can  build  any  type  of  truck 
which  you  desire." 

Attention  is  called  to  the  fact  that  in  the  body  of 
Air.  Chandler's  letter  he  refers  to  ''types"  of  trucks. 
This,  of  course,  refers  to  the  general  construction  and 
arrangement  of  the  frame  and  sprin.gs  of  the 
truck.  This  will  be  clear  from  the  following 
paragrai:)h  of  his  letter  in  which  he  refers  to  "areh  bar 
truck"  and  in  which  he  also  refers  to  a  "cast  steel  frame 
truck." 
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Mr.  Kerry  replied  Xovcmber  21,  1914  (  R.  35),  as 
follows : 

"Answering  your  favor  of  recent  dale 
in  reg"ard  to  loj^g-ins^  truck.  You  are  no 
doubt  right  about  the  inside  draw-head. 
All  of  our  disconnected  cars  will  be  used 
for  hauliiu/  lonij  stuff  and  would  he  a 
failure  if  the  lo(j  (/ot  on  the  draw-head. 
We  have  asked  the  others  to  figure  on 
automatic  couplers  which  are  to  be  i)ro- 
vided  with  slot  with  link  and  pin." 

This  letter  from  Mr.  Kerry  clearly  indicates  that 
high  and  low  draw-bars  on  a  disconnected  logging  truck 
was  a  new  idea  to  him,  and  his  testimony  very  forcibly 
confirms  this,  for  he  says  (R.  103) : 

"I  don't  think  I  ever  suggested  the  idea 
of  this  high  and  low  draw-bar  before  Mr, 
Chandler  suggested  it  to  me ;  that  letter 
will  indicate  that  1  didn't,  although  1  may 
have  asked  Mr.  Clark;  Chandler  told  me 
about  Clark  &  U^ilson's  difficulty  in  a 
eoni'ersation  I  had.  and  it  max  haiT  been 
fJie  results  of  our  conversation  that  he 
ivrote  that  letter.  If  Mr.  Chandler  said 
he  told  uie  that  he  had  brou(/ht  out  the 
high  and  low  draw-bar  as  a  solution  of 
difficulties  zchicli  Clark  &  Wilson  were 
ha7'in(j,  I  woidd  belie:'e  it.  I  don't  re- 
member." 

Mr.  Chandler's  testimony  on  cross  examinalion 
simplv    confirms    his    direct    testimony.     On    redirect 
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examination  ( R.  CA),  y\v.  Clianfilcr  clearly  (listinc;-uishes 
between  disconnected  log;q;in.Q-  trucks  of  the  character 
here  involved,  and  the  construction  of  street-cars,  flat- 
cars,  freig'ht-cars  and  passeni^^er-cars,  wiiich  defendants 
have  brought  into  the  record,  first  in  their  answer  and 
then  in  the  testimony  of  their  witness,  F.  W.  Chriswell, 
but  who  on  cross  examination  says  that  (R.  89)  : 

"  *  *  *  ///  iJicsc  cars  there  was  no 
coupUiuj  or  draii'-Jieads  on  flic  inner  ends 
of  the  frneks;  they  were  connected  by 
the  beams  or  by  the  body  of  the  flat-car: 
/;/  the  hobble  skirt  car  there  was  no  con  Id- 
ling or  draw-head  on  the  inner  ends  of 
the  trncks;  they  w^ere  also  connected  by 
the  body  of  the  car;  /'//  all  of  these  cars 
referred  to  in  the  dictionary  the  construc- 
tion is  the  same,  the  trucks  being  con- 
nected by  the  bodies  of  the  cars;  the  draw^- 
heads  are  placed  centrally  of  the  car,  lonj^- 
titudinally  but  not  transversely." 

And  then  on  pa.s^e  90  of  the  Record  Mr.  Chrismell 
further  says: 

''We  Jiai'e  never  built  disconnected  log- 
ging trncks  with  the  higJi  draw-bar  at 
one  end  and  the  lozv  draw-bar  at  the 
other  until  Mr.  Kerry  was  in  the  market 
for  them." 

And  on  page  91  he  further  says: 

"Mr.  Kerry  informed  us  that  lie  could 
get  these  trucks  from  the  Xort]n\.'estern 
Equi lament    Comt^any  with  high  and  low 
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drazi'-bars;  of  that  fiinc  flic  sample  fnicks 
had  already  been  funiished:  I  had  seen 
thcni  and  llioiicjlit  they  were  a  practical 
truck  leell  des'Kjned  for  fakiiu/  care  of 
long  logs,  and  IX  ORDllR  TO  GET 
THE  ORDER  ive  told  Mr.  Kerry  that  wc 
could  build  him  the  same  kind  of  truck." 

AIR.  \^\N  CLKVE'vS  TESTIMONY  (R.  61-63) 

''I  am  fifty- four  years  of  age,  live  at 
Elko,  Nevada,  and  at  the  present  time  am 
master  mechanic  for  the  Western  Pacific 
Railway;  I  was  employed  by  the  North- 
w^estern  Equipment  Company  of  Port- 
land, Oregon,  as  salesman  from  January 
1st,  1913,  to  about  December  1st.  1914; 
1  called  on  the  Clark  &  Wilson  Lumber 
Company  several  times.  The  chief  objects 
of  these  calls  was  to  watch  the  service 
given  by  two  sets  of  our  logging  trucks 
w*hich  the  Clark  &  Wilson  Lumber  Com- 
pany had  purchased  and  w-as  using.  T 
talked  with  Ira  Withrow.  Until  their 
purchase  of  our  trial  sets  of  logging  trucks 
as  well  as  two  or  more  sets  of  other  manu- 
facture, they  had  been  handling  their  logs 
entirel}'  on  flat  cars  with  couplers  of  the 
Master  Car  1  Guilders  standard  height; 
this  made  it  necessary  to  give  them  a  log- 
ging truck  with  a  coujilcr  of  Master  Car 
Builders  height,  so  the  logging  trucks 
could  be  used  in  connection  with  the  flat 
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cars.  The  ^ Taster  Car  Pmilders  standard 
heigiit  of  couplers  is  in  the  neig'hborhood 
of  a  foot  as  near  as  I  can  recall  hi,^"her 
than  the  coupler  of  the  ordinary  loo-^'inc^* 
truck.  The  Clark  &  Wilson  Company 
was  at  this  time  makinj^  the  practice  of 
g^etting  out  and  movin,^  their  log's  in  full 
lengths,  and  Mr.  Withrow  explained  to 
me  that  these  very  long"  logs  on  account 
of  their  sag"g"ing  down  of  their  own 
weig'ht,  between  the  trucks,  which  were 
placed  under  either  end  of  the  log,  were 
It  was  my  practice  to  report  any  such 
troubles  or  difficulties  to  our  Manag'er, 
givin.g  trouble  striking"  the  inside  coupler. 
Mr.  Elbert  G.  Chandler.  T  reported  to 
Mr.  Elbert  0.  Chandler  that  the  inside 
couplers  of  the  Clark  &  Wilson  Lumber 
Company's  log"g"ing  trucks  were  giving" 
trouble  by  striking  the  lon,g  log"s  they  were 
handling  on  account  of  these  logs  sag- 
ging down  between  the  trucks.  Wv. 
Chandler  solved  the  troubles  which  T  re- 
ported to  him  the  Clark  &  Wilson  Lum- 
-ber  Company  was  having  with  the  high 
couplers  on  our  logging  trucks.  On  one 
of  my  trips  T  advised  Mr.  Withrow,  the 
representative  of  the  Clark  &  AX'ilson 
Lumber  Company  that  I  had  reported  this 
trouble  to  Mr.  Chandler,  and  he  had  de- 
veloped a  truck  with  one  high  and  one  low 
coupler    which    would    entirely    do    awav 
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with  this  trouble.  His  reply  to  this  in- 
formation, as  near  as  T  can  recall  was, 
7/  you  people  can  fiiriiisJi  that  kind  of  a 
loggiiKj  truck,  thai  is  llie  kiiui  ive  ivanf.'  " 

DEFENDANT  KERRY'S  TESTLMONY  (R.  94-104) 

Mr.  Kerry  is  president  and  mana^e^er  of  the  Coktm- 
bia  and  Nehalcni  River  Railroad.     On  direct  examina 
tion  he  says : 

"T  cannot  remember  exactly  when  this 
idea  of  the  construction  of  a  detached  loj^- 
"ing-  truck  with  one  draw-bar  hig^her  than 
the  other  was  first  suj:^gested  to  me;  / 
think  it  was  sometime  in  the  Fall  of  1914; 
my  first  intimation  came  to  me,  /  think, 
from  Mr.  Clark;  /  am  not  positive  about 
that:  1  mean  Mr.  Clark,  of  Clark  &  Wil- 
son; I  was  casting"  around  for  logging 
trucks  and  made  inquiry  from  Mr, 
Chandler,  of  the  Northwestern  Equi])- 
ment  Company,  and  Mr.  Pi^^gott,  of  the 
Seattle  Car  and  iMmndry  Company,  and 
Mr,  Brown,  of  the  Russell  Car  &  Foundry 
Company." 

Speaking  of  the  difficulties  experienced  by  the  logs 
catching  the  draw-heads  of  cars  then  used,  Air.  Kerry 
says  (R.  95): 

"I  would  not  be  posit i^'C  about  Mr. 
Clark  having  said  to  me  that  I  should 
have  the  inner  draw-bar  lowered  at  that 
time,  but  /  am  under  the  impression  that 
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he  did;  tliat  was  in  llic  l^all  of  1014;  in 
sending-  ont  my  written  inqniries  /  did 
not  specify  the  /ii(/li  and  low  draw-bars." 

It  would  seem  certain  that  Mr.  Kerry  would  have 
specified  in  his  letter  of  November  14,  1914  (R.  52). 
asking-  for  samples,  that  the  samples  should  have  stan- 
dard height  draw-bars  on  their  outer  ends  and  low 
draw-bars  on  their  inner  ends,  if  he  had  known  of  it. 
His  reply  (R.  55),  to  Mr.  Chandler's  letter  suggesting 
this  construction,  establishes  the  fact  that  it  was  a  new 
idea  to  him. 

Testifying"  in  reg^ard  to  Chandler's  samj^le  cars,  Mr. 
Kerry  says  (R.  96)  : 

"Mr.  Chandler's  car  came  and  it  was 
just  exactly  what  zve  wanted;  the  inside 
draw-head  was  sufficiently  low  to  haul 
these  long-  logs,  and  the  outer  draw-head 
was  standard  to  connect  with  standard 
coupling;  this  was  the  sample  set  of 
trucks  furnished  by  Mr.  Chandler  re- 
ceived about  the  same  time  that  1  re- 
ceived one  from  Seattle;  I  think  Mr. 
Chandler's  came  a  little  ahead  of  the 
Seattle  truck,  llie  Seattle  car  had  both 
draw-heads  the  same  hcic/ht,  and  the 
Chandler  car  had  one  low  and  one  higii ; 
this  was  probably  in  February,  perhaps 
in  January,  1915;  it  was  some  time  after 
that,  probably  in  February,  that  /  fjai'c 
the  order  for  the  forty  cars." 
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Testifying'    in    regard    lo    ihc    price    made    by    .Mr. 
Chandler,  Mr.  Kerry  says  (R.  97) : 

"  *  *  *  the  price  was  so  attractive  that 
I  made  up  my  mind  tliat  I  would  take  the 
new  stuff  and  discard  the  old;  the  orig-- 
inal  hid  these  three  different  concerns 
made  was  for  a  100.000  capacity  and  not 
for  60;  Mr.  Chandler  talked  to  me,  and 
/  practically  gave  him  the  order;  he  was 
to  consult  with  his  superiors  and  let  me 
know  in  a  day  or  two,  Imt  just  before  leav- 
ing the  office  he  said,  'We  will  furnish 
them,  T  am  sure  of  that.'  That  order  was 
for  cars  with  one  draw-head  low  and  the 
other  high,  new  60,000  cai)acity  cars." 

Seattle  Car  Compam's  Representative  Calls  on 
Mr.  Kerry  (R.  97-98). 

"Within  forty-eig"ht  hours  afterwards 
the  Seattle  Car  Company's  representatives 
called  on  me  and  insisted  they  had  not 
been  given  a  fair  deal  l)ecause  thev  had 
not  had  an  opportunity  to  bid  on  a  60,000 
capacity  car,  and  they  didn't  think,  in  jus- 
tice to  them,  we  should  award  the  con- 
tract to  y\r.  Chandler;  that  they  should 
at  least  have  half  of  the  cars,  and  they 
made  me  a  price  that  was  still  a  little  bet- 
ter than  the  price  that  was  made  by  Mr. 
Chandler,  and  /  diz'ided  the  order.  T  tele- 
graphed Mr.  Chandler  and  told  him, 
under  the  circumstances  1  thought  it  was 
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my  duty  to  divide  tlic  order;  /  cjai'e  Mr. 
Chandler  one-half  of  the  order  and  the 
other  half  to  the  Seattle  Conif>an\';  thex 
zvere  to  eonstruet  their  ears  icith  a  low 
draw-Jiead  on  the  inside."  Chandler  s 
invention  copied. 

Refer rino-  to  the  cancellation  of  the  order  given  hy 
Mr.  Kerry  to  Mr.  Chandler  and  the  ag-g^reement  of  the 
Seattle  Car  and  Foundry  Company  to  build  the  trucks 
aeeording  to  the  sample  of  Mr.  Chandler's  new  truek 
zi'ith  high  and  low  draw-bars,  Mr.  Kerry  says 
(R.  98-99): 

"I  could  not  give  you  the  date  when  he 
(Chandler)  first  notified  me  that  he 
claimed  the  exclusive  patent  right  to  this 
type  of  cars,  but  he  notified  me  that  he 
was  going  to  sue  us  on  aeeount  of  the  in- 
fringement of  his  patent  by  the  Seattle 
Car  &  Foundry  Company — that  he  had 
taken  a  patent  on  that  ear — and  I  imme- 
diately got  a  bond  from  tlie  Seattle  Car 
Company  to  protect  me  in  these  patent 
rights;  also  from  Mr.  Chandler;  I  could 
not  tell  without  looking-  up  my  records 
how  long  this  w-as  after  T  gave  the  order." 

On  cross  examination  Mr.  Kerry,  referring  to  his 
letter  of  November  14,  1914,  above  referred  to  (R.  52), 
testified  as  follows  (R.  99-103): 

''That  letter  is  similar  to  the  ones  which 
I  sent  these  three  different  companies, 
notifying  them  that  I   was  in  the  market 


26 

for  cars;  i)ractically  llie  same  was  sent  to 
all  of  them — /  ih'mk  exactly  the  same.  I 
can  not  renionber  when  Mr.  Chandler 
wrote  me  in  reply  to  this  letter  that  he 
could  furnish  a  lo«-«-ino-  truck  with  hi^t^-h 
and  low  draw-bars,  bnt  I  think  he  tohi  nie 
because  Mr.  Chandler  zvas  very  resource- 
ful in  things  of  that  kind.  He  zvas  giving 
information  all  tJie  time:  we  had  several 
conversations  about  it :  1  am  cjuite  sure 
that  1  received  the  letter  of  which  Com- 
plainant's Exhibit  v3  is  a  carbon  copy,  and 
in  reply  I  wrote  the  letter  marked  ''Com- 
plainant's Exhibit  4;"  I  do  not  think  that 
this  letter  was  the  first  time  the  idea  of 
a  logg-ing-  truck  having-  a  high  draw-bar 
at  one  end  and  a  low  draw-bar  at  the  other 
was  brought  to  my  attention;  he  says, 
'They  (Clark  &  Wilson)  told  us  that  if 
they  ordered  any  more  trucks  they  would 
want  us  to  furnish  them  a  truck  having 
the    outside    couplers  of  standard  height 

and  the  inside  couplers  ten  inches  lower." 
*       *       * 

"Mr.  Clark  did  not  say  anything  hozu 
the  idea  of  a  high  and  lozv  draw-bar  zvas 
brought  to  his  attention." 

>!«  *  * 

"I  think  T  mentioned  to  all  of  these 
gentlemen  that  the  trucks  zvould  luwe  to 
giz'e  a  certain  clearance,  and  they  w^ere 
figuring  on   eleven   inches    of    clearance, 
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and  /  expected  to  leave  that  to  their  in- 
(/eiiiiity  as  to  hozv  they  zi'oiild  arrive  at  it." 

*       *       * 

"Our  outer  coupling  had  to  be  standard 
height  and  the  point  I  had  in  mind  was  a 
certain  distance  between  the  top  of  the 
bunk  and  the  coupler  to  be  given  either  by 
raising  the  bunk  or  lowering  the  draw- 
head,  or  any  way  they  had  in  mind  to 
figure  it  out;  I  don't  remember  all  my 
conversation  w^ith  the  different  compa- 
nies, but  T  think  probably  I  discussed  that 
point  with  most  of  them ;  anyway,  /  aui 
sure  I  discussed  it  after  Mr.  Chandler  and 
myself  talked  it  over;  Mr.  Chandler  was 
the  first  to  definitely  bring  to  my  atten- 
tion a  plan  of  that  kind;  and  he  told  me 
they  could  work  it  out  and  make  a  success 
of  it:  that  was  the  sample  he  furnished 
me.  and  it  zvas  very  satisfactory:  the  sam- 
ples furnished  by  other  companies  were 
of  standard  height;  the  Russell  Company 
did  not  have  an  opportunity  to  furnish 
me  a  high  and  low  draw^-bar;  they 
brought  one  down  there  and  tried  to  re- 
construct that  one,  hut  could  not.  *  *  * 

"I  think  the  price  per  set  at  which  Mr. 
Chandler  offered  to  , furnish  his  trucks 
was  $72=^,  for  the  pair  of  trucks;  I  think 
^6^5  was  the  price  made  by  the  Seattle 
Company:  T  divided  the  order  and  gave 
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the  Seattle  Coni])anv  an  order  for  twenty 
trucks  and  Mr.  Chandler  an  order  for 
twenty;  TJic  Seattle  Company  fiiniished 
lue  tzveuty  sets  of  trucks  similar  to  tJie 
ones  fitrnisJnl  by  Mr.  Chandler,  and  /  am 
nsincj  them  and  they  are  all  satisfactory; 
before  that  I  had  never  seen  or  heard  of 
any  logging  trncks  of  that  kind :  I  7vas  in 
the  logging  business  about  thirty  years; 
if  zvas  quite  a  radical  departure  from  any- 
thing of  the  kind  made  before;  it  was 
quite  a  difficult  problem  always  to  haul 
long  log's  without  having  them  to  inter- 
fere, and  we  had  lots  of  difficulty ;  going 
around  the  curve  the  draw-bar  w^ould  hit 
the  logs  and  tip  the  car  over  or  throw  it 
off  the  track;  these  trucks  ivitJi  a  high 
and  low  draw-bar  was  a  very  clever  solu- 
tion of  the  problem.  I  don't  know  hozv 
we  would  get  along  without  it  in  the  pres- 
ent system  of  logging.  *  *  *  TJie  par- 
ticular feature  which  we  zvished  in  both 
logging  trucks  7i'as  the  high  draw-bar  and 
the  low  drazv-bar;  zve  simply  had  to  have 
it  or  zve  could  not  log  the  zvay  zve  zvere 
going  to  log;  zve  zvonld  either  have  to  use 
a  separate  drazv-bar,  zvhat  zve  called 
raisers,  to  connect  zvith  foreign  equip- 
ment, or  zve  zvould  hazr  to  haz'c  the  high 
drazv-head  on  the  outside,  otherwise  onr 
equipment  would  not  connect  with  the 
S.  P.  &  S.  equipment;  J  don't  think  I  ever 
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suf/gcstcd  flic  idea  of  fliis  Ii'k/Ii  and  low 
droii'-bar  before  Mr.  Chandler  suggested 
if  fo  me;  fliaf  leffcr  will  indicate  fJiat  I 
didn't,  although  I  ma\'  have  asked  Mr. 
Clark;  Chandler  fold  me  about  Clark  & 
Wilsons  difficulty  in  a  conz'crsation  I 
had.  and  it  may  have  been  the  results  of 
our  conversation  that  he  wrote  that  letter. 
If  Mr.  Chandler  said  he  told  me  that  he 
had  brought  out  the  high  and  low  draw- 
bar as  a  solution  of  difficulties  zvhich 
Clark  &  Wilson  were  having,  I  would  be- 
lieve it.    I  don't  remember. 

RE-CROSS  EXAMINATION  OE  MR.  KERRY 

(R.  103-104). 

"Upon  re-cross  examination  the  wit- 
ness testified  that  if  he  did  not  have  one 
high  draw-bar  and  one  low  he  would  be 
put  to  a  great  deal  of  inconvenience  in 
hauling  these  logging  trucks  with  stan- 
dard equipment;  that  his  road  is  a  com- 
mon carrier  road  and  will  do  a  lot  of  busi- 
ness besides  logging  business;  that  an  or- 
dinary logging  road  would  not  need  the 
high  and  low  draw-head  because  there  is 
some  little  objection  to  it:  that  if  the  two 
cars  forming  a  set  get  separated  they  must 
come  together;  yon  cannot  take  the  half  of 
one  car  and  use  it  with  the  same  half  of 
another  car,  and  as  a  result,  you  occa- 
sionally have  two  cars  laid  up  when  you 
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iniglit  have  one  if  fliey  zccre  all  lozc;  if  the 
draw-heads /Were  all  the  same  you  could 
switch  them  around  and  use  one-half  of 
the  car  with  half  of  another,  while  with 
the  different  heights  of  draw-hars  all  the 
cars  must  be  together — each  is  a  pair  and 
inseparable.  If  we  wanted  to,  we  could 
couple  a  pair  between  every  other  flat  car 
or  every  other  box  car  or  every  other  pas- 
senger car,  of  standard  equipment." 

MR.  TRA  L.   W'lTHROW'S  'rivSTlMOW. 

Mr.  W'ithrow's  testimony,  we  submit,  helps  to  estab- 
lish the  following  facts:  The  difficulties  which  the 
log-ging  companies  were  experiencing  in  trying  to  haul 
7'cry  loiuf  logs;  the  merit  in  the  idea  of  a  disconnected 
logging  truck  having  a  high  draw-bar  at  one  end  and 
a  low  draw-bar  at  its  other  end,  whereby  two  of  them 
can  be  used  to^^ether  as  a  unit ;  that  no  one  connected 
with  this  case,  oflicr  than  Mr.  Chandler,  ever  qave  any 
tlioucjht  or  made  any  sketches  in  an  endeavor  to  em- 
body the  invention  in  a  practical  and  usable  form. 

IMr.  Withrow  testifies  (R.  63)  as  follows: 

"I  remember  the  occasion  when  the 
Northwestern  Equipment  Company,  and 
certain  other  com])anies,  furnished  Clark  & 
Wilson  some  sample  logging  trucks  along 
about  the  Fall  of  1913  *  *  *  ;  we  were 
hauling  long  logs  at  that  time  and  7cr  ex- 
perienced dififculty  by  reason  of  the  in- 
terference of  these  loncf  lo(/s  z^'ith  the  in 
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ncr  draw-J^ars  of  fJicsc  tnichs:  *  ""'  *  T  had 
a  conversation  with  Mr.  Van  Cleve,  the 
salesman  of  the  Northwestern  Equip- 
ment Company,  reg"ar(hn,i^  that  question; 
he  was  there  one  day  and  we  were  hav- 
ini^-  trouble  with  the  trucks,  and  1  told 
him  he  would  have  to  do  something^  and 
that  the  proper  way  to  do  would  he  to 
drop  the  draw-bars,  and  he  said  that  as 
we  had  the  standard  coupler  flat-cars  on 
the  outside — he  looked  it  over  and  thou.c^ht 
it  would  l)e  a  2food  idea." 


CROSS  EXAMINATION  OF  MR.  wmiROW 

(R.  65). 
While  JMr.  Withrow  claims  to  have  suo"i^x\stc(l  the 
idea  of  the  hi^^h  and  low  draw-bar,  he  says: 

'7  nez'er  made  any  sketches  of  it;  I 
just  told  him  it  could  l)e  done;  we  were 
looking  at  the  trucks  one  day  there — 
there  7vas  no  zvay  decided  on  Iwzv  it 
shouhi  be  done:  I  am  quite  positive  that 
that  idea  came  from  mc,  and  I  suggested 
it  to  Air.  Van  Cleve." 

He  also  testifies: 

"We  said  that  we  wouldn't  buy  any 
more  nnless  this  was  done;  that  we  would 
order  no  more  trucks  without  the  inside 
draw-bar  being  lowered;  zve  never  bonc/ht 
anx  after  that;  zve  had  these  ordered  at 
the  time  this  came  up  with  the  standard 
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draw-bar  at  lx)lh  ends;  ilie  cars  were  de- 
livered probably  three  or  four  inonf/is 
after  that,  but  we  didn't  liave  this  idea 
cuibodied  in  them  because  thev  were  or- 
dered before  this  question  came  up;  they 
were  ordered  from  the  Seattle  people 
li'ith  the  standard  drazv-bar  at  each  end; 
ice  never  wrote  them  to  see  ivJiether  it 
zvould  be  possible  for  them  to  change;  zi'C 
never  had  any  logging  trucks  zvith  drazv- 
bar  s  arranged  one  high  and  one  hrw;  we 
never  have  ordered  any  trucks  siilcc  that 
time;  the  Seattle  trucks  zvJiich  zvere  fur- 
nished us  had  the  standard  drazv-bar  at 
both  ends;  I  talked  about  this  idea  with 
]\lr.  A^achon  of  the  Seattle  Car  and  Foun- 
dry Company  one  day  during-  his  visits 
down  there;  it  was  some  time  last  Sum- 
mer  that  I  first  learned  that  the  \orth- 
zvestern  Equipment  Company  zvas  fur- 
nishing logging  trucks  zvith  high  and  lozv 
drazv-bars:  I  think  it  was  ^\v.  Clark  who 
called  it  to  my  attention;  we  never  or- 
dered any  trucks  from  the  Northwestern 
Equipment  Company  except  the  fzvo  sets 
zi'c  got  on  trial  there;  the  su.^'g'estion  that 
these  trucks  could  be  made  with  hig-h  and 
low  draw-bars  was  made  when  Mr.  \\an 
Cleve  and  I  were  talkin;:^-  about  it  that 
day;  /  do  not  remember  that  Mr.  \'an 
Cleve  called  on  me  afterwards  and  told  me 
that  thev  were  in  a  position  to  furnish  us 
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trucks  having:  lii.qii  and  low  (lra\v-l)ars; 
lie  called  on  us  quite  frequeullx  at  first  to 
sec  Jiozi'  the  trucks  ivorked;  we  had  his 
trucks  against  the  Seattle  people's  trucks 
and  the  Russell  truck?,  and  /  notified  him 
fliat  ive  were  haviuci  this  difficulty  ivitli 
all  trucks — the  lone/  loc^s  interferins^  with 
the  draw-bars;  that  7i'as  a  couinion  objec- 
tion with  all  logging  trucks  hariufi  a  stan- 
dard height:  we  never  used  the  low 
trucks:  T  told  the  Seattle  Company  it 
would  be  a  good  idea  to  have  trucks  Imilt 
that  way  to  lower  the  draw^-bars ;  T  told 
them  that  along  in  the  Spring  of  1914,  T 
could  not  say  just  wdien,  but  it  was  during 
some  of  their  calls;  zvc  just  talked  about 
it,  that  it  should  be  done  on  account  of  the 
long  logs  sagging;  ive  are  hauling  long  logs 
at  the  present  time  and  still  using  trucks 
with  both  high  drazv-bars ;  zve  find  zvc  have 
trouble  on  account  of  interference  by  the 
logs,  but  zee  are  getting  alonq  zvith  the 
ordinary  Jiigh  trucks  zvith  high  drazv- 
bars:  zee  haz'C  had  accidents  caused  by  the 
logs  sagging  dozvn  on  the  drazv-bar,  but 
haz'C  not  taken  any  stef>s  to  haz'C  the  trucks 
reconstructed  by  lozvering  the  drazv-bars, 
but  if  we  ever  ordered  anv  more  trucks  we 
w^ould  order  them  with  the  low  draw-bar 
at  one  end;  this  zvould  require  considera- 
ble reconstruction  on  a  car  of  THIS 
TYPE  after  thev  are  already  built." 
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'7  didn't  suggest  any  z<.'ay  of  doing  that 
no  more  than  just  dropping-  the  draw-liar, 
after  I  talked  with  Air.  Vnn  Cleve  ahoiit 
it  /  took  it  up  7<'itli  flic  Scaiflc  Car  Com- 
pany;  it  was  alon,^  about  the  time  we 
talked  about  it — there  zcas  nothing  said 
in  the  order — the  order  was  in;  it  was 
alxmt  three  months  after  this  eonversation 
li'itli  Mr.  l^an  Clei'e  that  tit  reeeiz'ed  the 
order  from  the  Seattle  Company;  7i'e 
didn't  take  up  i^'itii  them  flie  question  of 
making  those  trueks  icith  tlie  low  draw- 
bar; the  order  Jtad  been  phieed  and  zve  let 
if  pass;  7i'e  liave  no  trucks  7^'itli  the  /ore 
draw-bar." 

Tt  seems  very  stran«"e  if  Mr.  Wlthrow  knew  a1)out 
the  hig-h  and  low  draw-bar  idea  at  the  time  they  were 
experiencing  so  much  difficulty  with  long  logs  and  with 
an  order  for  other  logging  trucks  placed  with  the  Seat- 
tle Car  &  Foundry  Company,  that  no  ste]:)s  were  taken 
to  see  if  these  trucks  which  were  being  made  could  not 
])e  changed,  or  so  constructed  as  to  emody  the  im- 
proved idea  of  the  high  and  low  draw-l:>ar.  He  says 
the  trucks  were  not  delivered  for  three  months  or  four 
months  afterwards.  Mr.  V^an  Cleve  and  Mr.  Chandler 
both  very  definitely  testify  to  the  fact  that  the  diffi- 
fully  only  had  been  discussed,  and  that  the  idea  of  the 
liigh  and  low  draw-bar  was  not  suggested  until  Mr. 
Chandler  in  his  study  of  the  prolilem  of  solving  the 
difficulty  "hit  on  fhe  idea''  nf  lowering  one  of  the  draw- 
Ijars  on  each  truck  and  then  using  them  in  i)airs  with 
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the    low    draw-bars  therebetween  and  the  hij^h  ch-aw- 
l)ars  at  their  oitter  ends. 


AIR.  F.  W.  CHRISWELL'S  TESTIMONY'  (R.  81-94) 

j\Ir.  Chriswell  is  engineer  for  the  Seattle  Car  and 
Foundry  Company,  the  company  which,  after  seeing; 
Mr.  Chandler's  sample  truck,  offered  to  build  the  same 
kind  of  a  truck  for  less  money  in  order  to  j^^et  the  or- 
der from  Air.  Kerry.     He  says: 

"My  company  constructed  for  the  Colimibi^ 
and  Nehalem  Railroad  twenty  log^^ini^  trucks  having" 
one  draw-1)ar  hig-her  than  the  other ;  *  =i'  * 

''March  i6,  1^14,  I  was  at  the  camp  of 
the  Clark  &  Wilson  Company  with  Mr. 
Vachon  and  Mr.  W.  W.  Clark.  We  met 
Mr.  Withrow  there  and  they  had  various 
trucks  in  service,  the  Northwestern,  our 
trucks  and  the  Russell  trucks,  and  we 
were  discussing  the  merits  of  the  trucks 
and  Mr.  Withrow  called  attention  to  the 
fact  that  the  sag'g'ino-  of  the  log-s  inter- 
fered with  the  coupling-,  and  said  in  order 
to  make  them  serviceable  for  hauling-  long^ 
log-s  the  inner  draw-bar  would  have  to  be 
lowered;  he  offered  no  siic/c/esfion  hoTv  if 
could  be  done.'* 


Attention  is  called  to  the  fact  that  this  visit  of  Mr. 
Chriswell  to  the  camp  of  Clark  &  W'ilson  Companv. 
Afarch  16.  1914.  was  after  the  dcalincfs  nf  V.r.  Cha-vJlor 
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and  Mr.  \'an  Clevc  with  the  Clark  &  Wilson  Company, 
which  was  in  ihc  Fall  of  1913  ( R.  47).  ?^lr.  Chriswell 
further  testifies  that: 

"This  question  of  the  hi^s^h  and  low 
draw-bars  next  arose  when  ^Ir.  Kerry 
was  in  the  market  for  trucks  and  our 
General  Manager  was  down  there  at  Mr. 
Kerry's  camp;  when  he  returned  he  told 
me  that  li'c  would  have  to  build  Mr. 
Kerry's  trucks  iu  that  way  (he  had  seen 
Mr.  Chandler's  sample).  I  explained  to 
him  at  the  same  time  that  this  sample 
truck — it  would  be  difficult  to  make  the 
change  at  that  tiuie;  it  would  involve  pat- 
tern changes  and  would  make  a  delay  in 
delivering  the  truck,  so  he  said  he  v\-ould 
furnish  the  trucks  just  as  thev  are,  and 
//  we  (jet  the  order  tJien  we  cau  make  the 
change  '-^  '■'  *  (R.  83);  between  the  time 
we  commenced  manufacturing  these 
trucks  and  the  time  that  1  learned  of  the 
a])plication  of  Mr.  Chandler  for  a  i)atent 
I  was  out  at  the  ])lant  of  the  North- 
western Kfjuipment  Company  and  met  Mr. 
OT)rien,  their  superintendent;  T  believe 
this  was  in  the  early  part  of  April;  they 
were  building  Mr.  Kerry's  trucks  at  that 
time,  and  Mr.  O'Brien  asked  me,  'Arc 
your  trucks  just  like  these?'  I  said,  A^ir- 
tually  the  same.  There  may  be  a  few  de- 
tails, but  in  tyf>e  thev  are  the  same  thing 
as  vour  trucks.'     \\'c  were  referring  then 
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t(^  the  Irucks  with  lii^h  and  low  draw- 
Ijars;  he  (hd  not  at  that  lime  inform  me 
that  Mr.  Chandler,  or  his  company,  made 
any  exclusive  claim  to  the  rio-ht  to  manu- 
facture such  trucks  *  *  *  ;  ]\lr.  Chandler 
was  in  our  office  with  two  of  the  Twohys, 
and  we  discussed  the  trucks  and  the  price, 
but  nothing-  was  said  durinj^-  the  conversa- 
tion ahout  patent  or  anythini^  of  that  kind 
then ;  this  was  in  our  office  at  Seattle ;  we 
didn't  show  them  the  kind  of  trucks  we 
were  making;  I  can't  say  positively  wheth- 
er or  not  I  showed  him  the  drawing,  but 
I  don't  suppose  I  did;  T  don't  know  that 
anything  was  mentioned  reg^arding  the 
high  and  low  draw-bar;  I  can  not  say 
positively  whether  Mr.  Chandler  knew  at 
that  time  that  we  w-ere  making-  trucks  with 
high  and  low  draw-bar,  only  the  fact  that 
he  knew  they  were  similar." 

Court:  "You  didn't  intend  then  to 
divulge  to  him  that  you  were  making  such 
trucks?" 

''It  was  not  that  we  didn't  wish  to 
divulg-e  to  him  that  we  were  making  these 
trucks,  but  simply  it  didn't  occur  to  us 
that  there  was  anything-  patentable  in  the 
idea,  or  that  there  was  any  question  about 
that ;  it  was  common  j^ractice  to  make  cars 
with  hieh  and  low  draw-bars." 
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J\lr.  Chriswell  then  £>'ivcs  a  i^Tcal  deal  of  tcsliniony 
regarding"  the  general  construction  of  cars,  such  as 
flat-cars,  street-cars,  passenger-cars,  and  even  locomo- 
tive couplers,  in  an  endeavor  to  confuse  trucks  con- 
structed for  use  on  flat-cars,  street-cars,  ])assenger- 
cars,  and  the  like,  in  which  the  trucks  are  connected  by 
the  body  of  the  car,  and  in  which  t  he  couplers  are 
placed,  not  upon  the  trucks,  but  into  the  opposite  ends 
of  the  car  bodies  under  which  the  trucks  are  mounted. 
This  testimony,  however,  is  not  i)ertinent  to  the  issue 
of  this  case,  for  Mr.  Chriswell  himself  has  to  admit  on 
cross  examination  that  all  of  this  testimony  refers  to 
car  construction  and  not  to  disconected  logging  truck 
construction. 


On  cross  examination   (R.  89),   Air.  Chriswell  ad- 
mits that  the  cars 

"wliich  they  constructed  in  I'MO,  were 
flat-cars,  and  one  was  a  logging  connected 
truck  connected  by  continuous  tinilwrs; 
they  were  cars  made  u])  in  permanent 
forms  with  trucks  at  the  ojiposite  ends 
which  were  connected  together  by  the 
bodies  of  the  cars  *  '''  ''^  ;  in  these  cars 
there  was  no  coupling  or  draw-heads  on 
the  inner  ends  of  the  trucks;  they  were 
connected  by  the  beams  or  by  the  body  of 
the  flat-car ;  in  the  hobble  skirt  car  there 
was  no  cou])ling  or  draw-head  on  the  in- 
ner ends  of  the  trucks;  they  were  also 
connected  ])\-  the  bod\'  of  the  ca';;  in  all  of 
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these  cars  referred  {n  in  the  diclionar}^ 
the  construction  is  the  same,  the  trucks 
being  connected  by  the  bodies  of  the 
cars  *  *  *  (R.  90) ;  ice  have  never  built 
diseonneeted  logijiiuj  trucks  zcitli  tlie  h'ujJi 
draic-bar  at  one  end  and  the  loiv  drazv-bar 
at  the  other  until  Mr.  Kerry  zvas  in  the 
market  for  them  '•'  '''  '''  ;  I  didn't  see  Mr. 
Kerry  myself,  but  our  general  manager 
told  me  he  spoke  to  Mr.  Kerry  about  con- 
structing a  truck  with  the  high  and  low 
draw-bar;  it  zuas  not  a  common  practice, 
ami  I  didn't  zcish  to  introduce  anything 
that  zi'as  out  of  the  ordinary  in  the  line  of 
construction;  we  wanted  to  avoid  multi- 
plicity of  designs  and  patterns  as  much 
as  we  could.  It  zvas  a  departure;  I  didn't 
liave  any  conversation  with  Mr.  Kerry; 
Mr.  Kerry  informed  us  that  he  could  get 
these  trucks  from  the  Northzvestern 
Equipment  Company  zvith  hiqJi  and  lozv 
drazv-hars ;  at  that  time  the  sample  trucks 
had  already  been  furnished:  I  had  seen 
them  ami  thought  they  zcere  a  practical 
truck  zcell  designed  for  taking  care  of 
long  logs,  and  in  order  to  (jet  the  order 
zve  told  Mr.  Kerry  that  zee  could  build 
him  the  same  kind  of  truck  *  "•'  '^• 
we  furnished  twenty  logging  trucks  to 
Mr.  Kerry  with  the  high  and  low  draw- 
bars." 
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MR.  E.  V.  VACHOX'S  TESTLAIOXY   (R.   104). 

]\Ir.  \^achon  is  also  a  representative  of  the  Seattle 
Car  t^  Foundry  Company.  Regarding  the  question  of 
the  high  and  low  draw-bar  and  a  discussion  ])etween 
Mr.  Chriswcll  and  Mv.  Withrow,  he  says: 

"I  don't  remember  just  the  conversa- 
tion, but  the  substance  of  it  was  that 
some  arraiujcineiif  should  be  made  to 
provide  for  that,  and  the  practical  way 
seemed  to  be  to  lower  the  couplers  on  the 
inside  so  that  they  would  not  interfere, 
causing  accidents  or  anything  of  that 
kind. 


On  cross  examination   Mr.   Vachon's  nlemor^'   was 
not  very  good.     He  says: 

''Mr.  Withrow  suggested  that  this 
lowering  of  the  couplers  on  the  inside  was 
the  practical  way;  /  do  not  remember  his 
exact  words;  if  7vas  just  to  the  effect  that 
the  coupler  should  be  lowered  at  the  in- 
side to  take  care  of  that;  he  tJioii(/ht  that 
was  the  practical  way  of  obviating  the 
difficulty;  this  was  in  the  early  part  of 
1914;  he  did  not  suc/c/cst  an\  7i'ay  of  do- 
ing it,  he  didn't  go  into  the  technical  part ; 
he  suggested  that  if  mic/ht  be  the  praetieal 
"ci'ay,  as  I  remember  his  suggestion — it 
would  be  the  practical  way,  or  sometbing 
to  that  effect,  /  don't  just  remember  the 
words;     /  don't  tliink  he   suggested  any 
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other  solution;  /  do  not  rciiicinbcr  that  he 
made  an}-  statement  that  the  North- 
western Equipment  Company  could  build 
that  kind  of  a  car." 


It  is  to  be  noted  that  all  of  these  various  conversa- 
tions between  Withrow,  Chriswell  and  Vachon  were 
subsequent  to  the  Fall  of  1913,  wiien  the  difficulty  of 
handling  long-  logs  w^as  first  experienced  by  the  Clark 
&  Wilson  Company  in  connection  with  trial  trucks 
which  it  was  using.  There  can  be  no  question  about  the 
first  suggestion  of  the  high  and  low  draw-bars  on  a 
disconnected  logging  truck  coming  from  Mr.  Chandler, 
who  was  the  first,  not  only  to  conceive  the  idea,  but  he 
zvas  the  first  to  reduee  that  idea  to  practice.  The  Seat- 
tle Company  copied  it. 


The  attention  of  this  Honorable  Court  is  esj^eciallv 
called  to  the  fact  that  defendants  below,  though  claim- 
ing to  have  made  "suggestions"  of  the  idea  involved  in 
this  case,  never  made  any  attempt  zvhatever  to  reduce 
the  idea  to  practice  until  after  they  had  seen  Mr. 
Chandler's  sample  trucks  on  which,  in  competition  zcith 
their  sample  trucks  having  draiv-bars  at  the  same 
height,  the  order  was  first  given  to  Chandler.  Refer- 
ring on  this  point  again  to  the  opinion  of  the  court  be- 
low, he  says  (R.  32)  : 

"The  question  has  been  argued  here  as 
to  who  first  suggested  this  change  in  the 
apparatus  which  finally  brought  about  the 
issuance  of  the  j^atent.     There    is    some 
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question  in  the  testimony  as  to  whether 
the  idea  was  first  suggested  hy  Air. 
Chandler,  or  whether  by  Mr.  Withrow. 
Mr.  Withrow  claims  that  he  made  the 
sug-o-estion  in  the  first  place.  Mr. 
Chandler  thinks  that  he  was  the  first  one 
to  suggest  it,  or  that  the  idea  came  to 
him  first.  jMr.  Chandler  is  corrobo- 
rated by  the  testimony  of  Air.  Van 
Cleve  very  pointedly.  lUu,  taking  into  con- 
sideration the  testimony  that  Mr.  Chandler 
entered  at  once  npon  the  completion  of 
his  design,  so  as  to  put  it  into  proper 
arrangement  for  use,  and  that  Mr.  IVith- 
roiv  allozved  the  matter  to  rest  and  made 
no  effort  tozvard  a  completed  design  for 
useful  purpose,  and  taking  into  considera- 
tion also  the  other  testimony  in  the  case, 
that,  after  Mr.  Chandler  had  perfected  his 
design,  constructed  a  car,  and  supplied 
one  of  those  cars  to  the  defendant  com- 
pany, then  the  Seattle  Company,  seeing 
that  design,  offered  to  make  a  car  of  the 
same  design  and  to  sell  it  to  tlie  defendant 
company,  I  think  the  question  resohes  it- 
self very  satisfactorily  in  faz'or  of  Mr. 
Chandler's  being  the  originator  of  tJie 
idea,  to  say  nothing  of  the  matter  of  re- 
ducing it  to  practice." 


Referring  now  to  the  Magor  Patent    Xo.    931.253 
(R.  72).  this  is  the  patent  which  the  Patent  Office  at 


first  thoiii^ht  mis^'ht  anticij)ate  Chandler's  idea.  Hy 
reference  to  Fig-.  5,  however,  of  tlie  ch-awino-,  it  will  be 
clearly  seen  that  these  draw-heads  S — S,  are  at  the 
same  height  and  are  in  direct  alij^iment  with  each 
other,  The  line  of  draft  is  direct.  The  reasons  why 
this  Mag'or  patent  did  not  anticipate  Chandler's  idea 
are  set  forth  in  attorney's  argument  to  the  Patent  Of- 
fice (R.  68-70),  which  explanation  was  entirely  satis- 
factory to  the  Patent  Office  experts,  for  the  i)atent  was 
thereupon  issued. 

A  study  of  the  s])ecification  and  claims  of  this 
Magor  patent,  wall  convince  the  court  that  here,  too,  is 
a  patent  for  a  seemingly  simple  improvement,  but  one 
which  overcomes  difficulties  and  operates  with  greater 
safety.     Claim  3,  for  example,  is  as  follows: 

"In  a  car  truck,  the  combination  of  a 
bunk  to  receive  the  load,  and  draft  rigging- 
pivoted  thereto." 

But,  as  said  in  Pettibone  v.  Pennsylvania  Steel  Co., 
133  Fed.  Rep.  730  (737): 

"He  was  the  first  to  so  arrange  this 
old  and  well-known  piece  of  machinery  to 
bring  the  result  required.  The  changes 
made  were  slight,  and  apparently  of  not 
very  great  importance  in  each  particular 
piece,  but  when  combined  bv  Strom  the 
very  slight  change  made  in  each  one  of 
the  parts  where  change  is  found,  resulted 
in  effecting  a  result  which  is  shown  to 
have  been  unknown  and  not  accom- 
plished by  any  other  before  the  patentee. 
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I'hcre  arc  niinicroits  cases  supporting" 
inventions  of  this  kind.  It  is  only  neces- 
sary, in  sup])ort  of  this  patent  as  aj^ainst 
those  cited  as  anticipations,  to  refer  to 
Brill  V.  Third  Ave.  R.  R.  Co.  (C.  C), 
103  Fed.  289." 


The  Komarek  Patent,  No.  1,008,921  (R.  7S),  was 
also  considered  by  the  court  below,  but  was  held  not  to 
anticipate  Chandler's  idea.  The  object  of  the  inven- 
tion covered  by  this  patent  "is  to  provide  a  log-  truck  of 
simple  construction  which  can  be  manufactured  at  a 
low^  cost."  Why?  "Because  it  consists  of  a  onc-piccc 
cast  metal  frame  having-  draft  beams  formed  integral 
with  the  bolster  and  the  front  end  sill  of  the  truck.'' 
(Lines  94-99).  The  claims  most  forcibly  define  the 
object  of  this  simple  invention.  Claim  1  specifies:  "A 
log  truck  having  a  cast  metal  frame  which  consists  of 
side  sills,  end  sills,  a  bolster,  and  draft  beams  all  in- 
tc(jrally  connected  tofjelher,  and  pedestals  secured  to 
the  side  sills." 

The  construction  of  this  Komarek  truck  clearly 
shows  that  there  was  no  thought  of  having  a  draw-bar, 
or  coupler,  on  the  inner  end  of  the  frame.  The  inner 
frame  is  lig"ht  and  would  not  carry  a  coupler.  This  is 
very  clearly  indicated  by  reference  to  1^'ig,  1  of  his 
drawings.  There  are  lots  of  truck  frames  made 
lig-hter  and  lower  on  their  inner  ends.  As  a  matter  of 
fact,  however,  the  front  and  rear  end  sills  C  and  D  arc 
of  the  same  height  in  this  Komarek  i)atent  and  are 
formed  intcerallv  lo  the  side  sills  B.     This  v.ill  be  u.n- 
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derslo(xl  by  reference  to  Imi^s.  1  and  2.  Only  the  mid- 
dle draft  sill  E,  which  is  of  box-like  construction,  is 
hio'her  than  the  end  and  side  sills  C,  D  and  B — P>.  Fi^-. 
2,  it  will  be  noted,  is  a  sectional  view  taken  on  line  2 — 2 
of  Fii^".  1.  This  ])atent  only  o-oes  to  prove  that  at  the 
time  of  the  Komarek  patent  it  was  not  known  to  con- 
struct a  log-  truck  having-  a  hi,gh  draw-bar  at  one  end 
and  a  low  draw-bar  at  the  other. 

Would  appellants  also  try  to  destroy  this  patent  be- 
cause it  covers  a  simple  idea ;  the  idea  of  certain  parts 
being"  ''integrally  connected"  in  a  simply  and  improved 
construction,  whereby  it  ''can  he  uiannfacturcd  at  a  low 
costr 

The  Bettendorf  Patent  does  not  refer  to  logging- 
trucks  at  all,  but  to  railroad  car  trucks  and  particularly 
to  the  trucks  or  cars  from  which  the  body  may  be 
readily  lifted  or  tilted  to  one  side  or  the  other  while 
supported  thereby.  The  description  and  the  claims  of 
this  patent  clearly  show  that  this  is  "a  cast  metal  trnck- 
franie  for  car-trucks  extendincj  from  axle  to  axle  and 
from  zi'hcel  to  ivliecL"  It  is  not  even  so  constructed 
that  an  inner  draw-bar  or  coupler  could  be  made  as  a 
part  thereof  without  reconstruction.  It  could  not  be  used 
for  logging-.  There  is  no  suggestion  of  a  pair  of  dis- 
connected logg-ing-  trucks  with  co-operating-  low  draw- 
bars therebetween  and  high  draw-bars  at  their  outer 
ends. 

We  have  never  knozvn  a  case  in  which  the  facts  and 
circumstances  and  equities  were  so  completely  in  favor 
of  the  complainants  below.  THINK  OF  IT.  The 
Seattle  Car  Company  had  furnished  a  sample  truck  in 


46 

competition  wilh  Mr.  Chandlc/s  company,  and  ,.'ith 
tlic  Russell  Car  and  Poundry  Company.  Chandler  c/ol 
the  order,  then  witJiin  forty-ei(/ht  hours  the  Seattle  Car 
Company  came  in,  after  inspcctiu</  Chandler's  nezv  sam- 
ple truck  (R.  50,  and  Kerry's  testimony  botloni  pao-es 
97-98),  and  offered  to  copy  Chandlers  new  truck,  and 
to  furnish  it  for  less  money  than  Mr.  ChandleCs  price. 

THE  LAW. 

Defendants  liave  endeavored  to  discredit  llic  fact 
that  Chandler's  improved  loo-g-ino-  trucks  involved  in- 
vention, because  the  parts  used  in  the  combination,  bv 
themselves  are  old,  and  they  have  o-one  to  the  linn-t  in 
picking  to  pieces  the  various  elements  involved  in  the 
combination  and  showin-  that  the  function  of  each  is 
old.  But,  as  stated  in  Columbus  v.  Robbins  64  I^ed 
384:  12  C.  C.  A.  174: 

"Notvvithstan^lino-  that  fact  that  all  the  parts 
are  old.  in  the  sense  that  each  of  them  mav  be 
found  in  previous  patents,  the  combination  of 
parts  in  the  patent  in  suit  brings  about  a  new 
result,  and  involves  patentable  invention." 

See  also  Rrown  v.  Guild,  90  U.  S.  181. 


Again,    in    X.-itional    v.   Interchangeable,   106   I<Vd. 
693;  45  C.  C.  A.  544,  the  court  says: 

''A  new  combination  of  old  elements  whercbv 
a  new  and  useful  result  is  produced,  or  an  old 
result  IS  attained  in  a  more  facile,  economical  and 
efficient  7cay,  may  be  ])rotected  by  a  patent  as 
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securely  as  a  new  niacliinc    or    composition    of 
matter."    Citing;^ — 

Seymour  v.  Osborne,  11  Wall.  516; 

Gould  V.  Rees,  15  Wall.  187; 

Thompson  v.  Bank,  53  Fed.  250. 


In  International  v.  Dey,  142  Fed.  736;  74  C.  C.  A. 
68,  we  have: 

"Strictly  speakino*  the  combinations  are  not, 
as  we  have  seen,  of  old  elements,  but  conceding 
tJiaf  flic  elements  arc  all  old,  it  cannot  be  denied 
we  think  that  the  combination  is  not  only  new 
but  that  it  produces  a  netv  result,  or,  at  least,  an 
old  result  in  a  better  ivay  than  any  dcz'ice  zvhich 
preceded  it.  The  elements  o'f  the  combination 
so  act  that  each  qualifies  every  other  and  the 
new  result  is  due  to  their  co-operative  action. 
Remove  one  and  the  machine  becomes  in- 
operative; it  fails  to  produce  the  desired  result. 

After  careful  consideration,  we  are  of  the 
ooinion  that  the  complainant's  patent  relates  to 
an  article  of  substantial,  practical  merit,  which 
excels  in  operation  and  results  other  existing-  ap- 
pliances, and  that  the  patent  is  valid." 

Diamond  v.  Goldie,  84  Fed.  972;  28  C.  C. 
A.  589. 

"That  putting  a  part  in  a  secure  place  and  out 
of  the  way  may  involve  invention." 

Stanard  v.   Computing,   126  Fed.  639;     61 
C.  C.  A.  541. 
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Star  V.  General.  Ill  Fed.  398. 
Cutler-Hammer    v.    Automatic,     159    Fed. 
447;  86  C.  C.  A.  477. 


Ninth  Circuit. 

In  the  case  of  Los  Alamitos  Sugar  Co.  v.  Carroll, 
173  Fed.  280;  97  C.  C.  A.  446,  this  Honorahle  Court 
held: 

"A  device  which  does  not  operate  on  the  same 
i:)rinciple  as  that  of  a  patent  cannot  be  an  anti- 
ci])ation."    Citings — 

Western   Electric  Co.   v.   Home    Telei)hone 

Co.,  85  Fed.  649; 
Dederick  v.  Cossell,  9  Fed.  506; 
Pattee  v.  Moline  Plow  Co.,  9  Fed.  821; 
Fuller  V.  Yentzer,  94  U.  S.  288: 
Topliff  V.  Topliff,  145  U.  S.  156. 

"It  is  not  sufficient,  to  constitute  an  anticipa- 
tion, that  the  devices  relied  upon  might,  by  a 
process  of  modification,  reorganization,  or  com- 
bination be  made  to  accomplish  the  function  ])er- 
formed  by  the  device  of  the  i^atent  sued  on." 
Authority  supra. 


'i'hcn  in  the  case  of  Hliss  et  al  v.  Sj^angler,  217  Fed. 
Rep.  394,  this  court  held: 

"It  has  long  since  been  settled  that  an  aggre- 
gation and  association  of  altogether  old  elements 
may  constitute  invention,  if  it  escaiK\s  or  rises 
above  mere  mechanical  skill  and  ])r()(luces  utilitv 
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of  superior  virtue  of  tlial  i)revioiisly  ol)tainc(l/' 
Loom  Co.  V.  l-ligi^ins,  105  U.  S.  580. 

"It  may  hai)pcn  that  a  sini^ic  chang'c  in  con- 
struction is  productive  of  a  marked  advance- 
ment in  utility,  and  this  has  been  accounted 
novelty  a|)pertainin{^'  to  invention.  Citin"'  The 
Barbed  Wire  Patent,  143  U.  S.  275:  *  *  ''•  "It  is 
hardly  probable  that  complainant's  device,  con- 
structed and  articulated  as  it  is,  is  the  result  of 
mere  mechanical  su.q'g'estion.  It  is  manifestly 
not  a  contrivance  that  the  ordinary  mechanic 
would  devise  in  the  application  of  known  ele- 
ments. Otherwise,  why  was  it  not  struck  upon 
before?" 

Morton  v.  Llewellvn,  164  Fed.  692. 


Tn  the  famous  Grant  Rubber  Tire  case  -  Diamond 
Rubber  Co.  v.  Consolidated  Rubber  Co.,  120  U.  S.  428, 
the  following^  is  held : 

"Tt  was  certainly  not  an  exact  repetition  of 
the  i)rior  art.  It  attained  an  end  not  attained  by 
anything-  in  the  prior  art,  and  has  been  accepted 
as  the  termination  of  the  strug"g"le  for  a  com- 
pletely successful  tire.  Tt  possesses  such  amount 
of  change  from  the  prior  art  as  to  have  received 
the  appropal  of  the  Patent  Office,  and  is  entitled 
to  the  presumption  of  invention  which  attaches 
to  a  patent.  Its  simplicity  should  not  blind  us 
as  to  its  character.  Many  things,  and  the  patent 
law  abounds  in  illustrations,  sccni  ohi'ious  after 
they  have  been  done,  and  Mn  the  light  of  the  ac- 
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complished  result,'  if  is  often  a  matter  of  ivondcr 
how  they  so  hue/  'eluded  the  search  of  the  dis- 
covcrcr  and  set  at  defiance  the  specuhi/ious  of 
inventive  yeuius.'  Pearl  v.  Ocean  Mills,  11  Oft*. 
Gaz.  2. 

"Knozeledije  after  the  CT'eut  i.^ always  easy  and 
probleins  once  solved  present  no  difficulties:  in- 
deed, may  he  represented  as  never  havini^-  had 
an)',  and  expert  witnesses  niav  he  hrou.e^ht  for- 
ward to  show  that  the  new  thin^-  which  seemed 
to  have  eluded  the  search  of  the  world  was  al- 
ways ready  at  hand  and  easv  to  he  seen  1)\' 
merely  skillful  attention.  But  the  law  has  oilier 
tests  of  the  invention  than  sulHle  conjectures  of 
what  ini(/ht  have  been  seen  and  yet  was  not" 
Railroad  Co.  v.  Savles.  97  U.  S.  554. 


Tn  llarry  et  al  v.  Hari)oon  Castor  Mfc^.  Co..  200 
T'ed.  Rep.  207  (209),  the  court,  after  referrin.q-  hrieflv 
to  numerous  decisions  upholdin^^  patentability  in  seem- 
in,^i\'  simple  inventions,  says: 

"In  each  of  these  cases  the  invention  was 
based  upon  a  findino-  of  a  new  use  or  function 
for  structures  found  in  the  prior  art.  D(^mes, 
tortional  spring-s,  stays  for  box  corners,  pasting' 
machines,  collar  buttons,  and  barbs  for  fence 
wire  v»ere  all  old,  but  those  who  found  a  new 
place  for  the  old  de\-ices  wherebv  alone,  or  in 
coml)in<ition  wilh  other  siructures.  enlirelv  new 
results  were  ])roduced,  received  ihe  rewards  of 
the  inventor.  "  *  '''  It  is  most  unsafe  to  refuse  to 
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recoi^nizc  invention  hccanse  llie  device  or  com- 
bination is  simple,  for  snch  a  rule  would  destro}^ 
some  of  the  most  meritorious  patents  ever  is- 
sued." 


In  Johnson  v.  Forty-Second  St.  R.  R.  Co.,  ^^  l^Vd. 
Rep.  499  (501),  the  court  says: 

"In  judging-  of  the  invention  care  should  be 
taken  not  to  underestimate  its  value,  because  the 
apparatus,  now  that  we  have  seen  it  work, 
seems  so  plain  and  simple.  The  test  to  which 
this  patent  has  been  subjected — the  test  which  is 
usually  applied  to  all  contested  patents — is  cer- 
tainly severe,  and  is  even  misleading  and  decep- 
tive. The  defendant  assembles  every  siimlar  de- 
vice, -description,  or  suggestion  in  the  prior  art 
not  only,  but  also  in  analogous,  and  even  remote 
arts.  Everything  which  has  the  least  bearing 
upon  the  subject  is  brought  in  and  arranged  l)y 
a  skillful  expert  in  an  order  of  evolution  which 
resembles  most  'closely  the  invention  vvhich  is 
the  subject  of  attack.  Ilavinc)  tints  reached  a 
point  ivhcrc  but  a  single  step,  perhaps,  is  neees 
sary  to  snceess,  and  knozvincj  from  the  inventor 
exactly  zvhat  that  step  is,  the  expert  is  asked  if 
the  patent  discloses  invention,  and  honestly,  no 
doubt,  answers  in  the  negative.  There  is  aki'ays 
the  danger,  unless  care  is  taken  to  divest  the  mind 
of  the  idea  added  to  the  art  by  the  inventor,  that 
the  invention  zvill  be  7-ie7i'ed  and  condemned  in 
t/ie  light  of  ascertained  facts.     \\'ilh  his  descri])- 


lion  for  a  .qiiide,  it  is  an  easy  task  to  trace  the 
ste]:)S  from  the  a.c:,qTe,G;ation  to  tlie  invention." 


"!i  may  l)e  true  that  Anderson  lias  only  taken 
the  familiar  contact  s])rin_q-  or  hrush,  and  i)]aced 
it  in  a  protected  position,  but  this  chang;e  seems 
to  have  made  the  difference  between  a  defective 
mechanism  and  a  practical  method  of  attaining 
the  desired  result.  \\'here.  as  in  this  case,  the 
departure  from  former  means  is  onlv  small,  yet 
the  chanf^e  is  important,  the  doubt  as  to  zcJicthcr 
the  inventive  faenltv  has  been  exercised  is  lo  be 
iveighed  in  2'iew  of  tJie  faet  that  the  device  in 
question  lias  disj^laced  others  zchicJi  Jiad  pre- 
I'iouslx  been  einptoyed  for  analoqoiis  uses,  and 
this  max  decide  tlie  issue  in  favor  of  iuT'enfion." 
Star  V.  General,  111  ftnl  398;  49  C.  C.  A. 
409,  citing- — 

Krementz  v.  Cottle.  148  U.  S.  556; 

Consolidated  v.  Detroit,  47  Fed.  894. 


In  O'Rourke  Eng"ineerino-  Construction  Co.  v.  ^.Tc- 
Mullen.  160  Fed.  Rep.  933  (938).  the  court  savs: 

"The  principal  (juestion  in  such  cases  is:  Has 
the  patentee  abided  anything;  of  value  to  the  sum 
of  human  knowledge,  has  he  made  the  world's 
work  easier,  cheaper  and  safer,  would  the  return 
to  the  nrior  art  be  a  retro<2^ression  ?  When  the 
court  has  answered  this  question,  or  these  r|ues- 
tions,  in  the  af firmati\-e,  the  effort  should  be  to 
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_i;ivc  the  inventor  the  just  reward  of  the  contri- 
hntion  he  has  made.  The  effort  should  increase 
in  ])ro])ortion  as  the  contribution  is  vahiable. 
W'liere  the  cimrt  has  to  deal  with  a  device  \\hich 
has  achieved  undisputed  success  and  accom- 
plishes a  result  never  attained  before,  which  is 
new,  useful  and  in  large  demand,  it  is  o^enerally 
safe  to  conclude  that  the  man  who  made  it  is  an 
inventor.  The  court  may  resort  to  strict  and,  it 
may  even  be,  to  harsh  construction  when  the 
patentee  has  done  ncHhing^  more  than  make  a 
trivial  improvement  upon  a  well-know-n  struc- 
ture which  produces  no  new  result,  but  it  should 
be  corresponding-ly  liberal  when  convinced  that 
the  patentee's  improvement  is  so  radical  as  to 
put  the  old  methods  out  of  action.  The  courts 
have  frequently  held  that  one  who  takes  an  old 
machine  and  by  a  few,  even  i  nconsequential 
chano-es  com])els  it  to  perform  a  new  function 
and  do  important  work  which  no  one  before  ever 
dreamed  it  capable  of  performing,  is  entitled  to 
rank  as  an  inventor."  Citing  Hobbs  v.  Beach, 
180  U.  S.  383;  also  Loom  Co.  v.  Hig.gins,  105 
U.  S.  580,  and  f|uoting"  from  pa.ge  591  as  fol- 
lows : 

"It  may  be  laid  down  as  a  general  rule,  thoug-h 
perhaps  not  an  invariable  one,  that  if  a  new  com- 
bination and  arrangement  of  known  elements 
produce  a  new  and  beneficial  result,  never  at- 
tained before,  it  is  evidence  of  invention.  It  cer- 
tainly was  a  new  and  useful  result  to  make  a 
loom  produce  50  yards  a  day  when  it  never  be- 


54 

fore  had  produced  iikm-c  llian  40." 

Then  at  page  939  the  court  says : 

''The  keynote  of  all  the  decisions  is  the  extent 
of  the  benefit  conferred  upon  mankind.  Where 
the  court  has  detcriuined  that  this  benefit  is 
valuable  and  extensive  it  will,  li'e  think,  be  diffi- 
cult to  find  a  well  considered  ease  li'here  the 
patent  has  been  overthro7vn  on  the  (jrouiul  of 
non-patentability." 


In  Candy  et  al  v.  Michig-an  Mallealile  Iron  Co..  124 
Fed.  Rep.  486  (493),  the  court  says: 

"We  have  examined  the  other  patents  shown  in 
the  record  sufficient  to  satisfy  ourselves  that 
there  is  nothing  else  which  comes  nearer  to  the 
claim  in  the  Candy  Patent  we  are  now  consider- 
ing than  those  we  have  enumerated.  It  must  be 
admitted  that,  if  there  were  no  other  considera- 
tion, some  of  the  previous  ])atents  might  raise 
grave  doubt  in  resi^ect  to  the  novelty  of  this  in- 
vention. ViUi  in  aid  of  it  stand  several  facts 
which  arc  always  i)ersuasive  in  such  a  case. 
There  is  the  j)resumption  arising  from  the  grant- 
ing of  the  patent,  which,  in  this  case,  was  issued, 
as  the  proceedings  in  the  Patent  (Office  show, 
after  full  and  critical  examination,  and  this 
after  rejections  and  references  to  previous 
patents  of  a  character  very  similar  to  those  we 
have  in  the  i)rcsent  record — indeed,  some  of 
them  arc  tlic  sa'.ne.  'I'he  invention  has  gone  into 
extensive  use." 
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The  invention  in  this  case  relates  to  the  at- 
tachment at  the  inner  end  of  the  (h*a\v-bar  in 
raih'oad  cars  whereby  the^construclion  is  made 
l^etween  the  draw-bar  and  a  draught  timber. 


In  Miehle  Printing-  Press  &  Mfg.  Co.  v.  Whitlock 
Printing  Press  &  Mfg.  Co.,  223  Fed.  Rep.  647,  the  Cir- 
cuit Court  of  Appeals,  Second  Circuit,  holds  that 
"patentable  novelty"  is  sometimes  found  in  discovering 
what  is  the  difficulty  with  an  existing  structure,  and 
what  change  in  its  elements  will  correct  the  difficulty, 
even  though  the  means  for  introducing  that  element 
into  the  combination  are  old,  and  their  adaptation  to 
the  new  purpose  involves  no  patentable  novelty. 

The  gist  of  the  invention,  as  the  patentee  states,  con- 
sists essentially  in  the  use  of  a  plane-faced  actuating- 
block  and  means  for  maintaining  it  in  proper  position 
relative  to  the  devices  with  which  it  intermittently  co- 
operates. 

Referring  to  the  Miehle  press,  the  court  states: 

"Miehle's  stud  was  round  and  had  a  cylindri- 
cal sleeve  on  it  to  reduce  friction.  This  had  de- 
fects; or  perhaps,  as  it  may  better  be  expressed, 
it  was  not  as  efficient  as  it  might  be  *  *  *  . 

Hodgman,  while  retaining  the  AFiehle  stud 
with  its  two  guide  ways  and  a  flight  through  the 
air  between  one  guideway  and  the  other,  has  sub- 
stituted for  the  cylindrical  sleeve  a  square  side 
block,  presenting  long  parallel  sides  to  travel  in 
contact  with  the  walls  of  the  guideways  *  *  *  We 
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do  not  understand  tliat  an}^  one  contends  tliat 
the  jMiehle  press  is  not  at  all  improved  by  the 
use  of  a  square-sided  block;  certainl}-  defendant, 
which  uses  such  a  block,  cannot  so  contend  *  *  *  . 

The  defendant  contends  that  it  was  "obvious" 
that  the  frictional  roller  of  Miehle  did  not  pro- 
vide satisfactory  wearin,^  surfaces;  that  it  was 
"obvious"  that  this  was  a  defect  which  should 
be  eliminated;  that  it  was  "obvious"  that  it 
would  be  eliminated  if  a  square-sided  block  were 
substituted  for  the  roller,  the  stud  and  qaiide- 
ways  remaining  substantially  the  same  as  before. 

If  this  be  so  then  Jud.s^e  Mayer  was  correct, 
and  it  is  not  necessary  to  add  anythini:;  to  his 
discussion  of  the  mechanics  of  the  case,  because 
the  only  thin^^  left  for  Hodgman  to  do  with  these 
"obvious"  sug"g"estions  before  him  would  be  to 
secure  rigflit-side-up  position  for  his  scjuared 
block  and  two  well-known  mechanical  devices 
(the  "planetary  gear"  and  the  "paiallel  links") 
were  available  to  secure  it,  given  the  a])j)recia- 
tion  of  the  defect  and  the  realization  that  tlie 
s(|uare-sided  block  would  remedv  it.  the  details 
of  the  structure  would  seem  to  be  within  the 
range  of  the  ordinary  skilled  mechanic,  who 
would  use  either  the  planetary  gear,  as  Hodg- 
nian  did.  or  the  parallel  links,  as  defendant  does. 

We  must  admit  that,  looking  at  the  situation 
as  laymen,  unskilled  in  mechanics,  and  enlight- 
ened by  the  situation  as  it  is  after  the  event,  we 
would  be  inclined  to  agree  with  defendant  in  its 
statement  of  what  was  ob:'io!is  before  f  lodgnian 
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appeared.  BiU  in  our  opinion  the  record  does 
not  indicate  that  this  is  all  there  is  to  Hod.^inan's 
improvement.  Past  experience  has  shown  ns 
that  what  may  seem  obi'ious  after  disclosure 
was  not  obz'ioiis  before,  even  to  persons  skilled 
in  the  art."  Brunswick  Balke  Co.  v.  Thum,  1 1 1 
Fed.  904,  50  C.  C.  A.  61 ;  Schenck  v.  Sing-er 
Mfi;-.  Co.,  77  Fed.  841,  23  C.  C.  A.  404. 

The  record  indicates,  as  it  did  in  the  cases  of 
the  sewing"  machine  treadle  and  the  bowlino"  al- 
ley ball  return  way,  that  there  is  something-  about 
the  improvement  of  Hodg-man  which  marks  it 
as  an  expedient — simple,  no  doubt — but  not 
naturally  sugfgfestin^g  itself  to  the  man  skilled  in 
the  art." 


"In  Brunswick-Balke-Collender  Co.  v.  Thum  et 
al.  111  Fed.  Rep.  904,  the  Reisky  Patent  Num- 
ber 599,477  for  improvements  in  Bowling  Ap- 
paratus, which  consists  of  a  run-way  or  troug"h 
for  the  return  of  the  balls,  so  constructed  that 
the  balls  roll  rapidly  down  the  incline  until  near 
the  players'  end  of  the  alley,  and  then  up  an 
ascending  incline  which  gradually  checks  their 
momentum,  breaks  the  force  of  their  imjiact  and 
prevents  their  injury,  while  ap])arently  embody- 
ing only  an  obvious  iiicchauical  expedient,  must 
be  conceded  patentable  invention,  in  view  of  evi- 
dence show^ing  that  for  many  years  mechanics' 
had  been  engaged  in  attem]its  to  improve  the  old 
stvle  run-wav  to  obviate  the  same  defect,  but 
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that  the  patentee  was  the  first  to  use  the  douhle 
incHne  for  the  purpose,  and  that  liis  invention  at 
once  came  into  £>'eneral  use. 

"Tlie  facts  in  the  case  at  l^ar  are  closely 
analai^-ous  to  those  which  were  hefore  this  court 
in  vSchenck  v.  Sing'er  Mfo-.  Co.,  23  C.  C.  A.  4<)4; 
77  F.  R.  841.  The  improvement  consists  in  an 
extremely  simj)le,  and  it  would  seem,  perfectly 
obvious,  application  af  common  knowledo^e  as  to 
the  law  of  gTavitation.  Were  there  nothing^  in 
the  record  but  the  bare  statement  of  facts,  above 
set  forth,  we  would  be  inclined  to  concur  with 
the  court  below  in  the  proposition  that  : 

'Had  any  skilled  mechanic  been  asked  to 
perfect  a  structure  that  should  gradually  ar- 
rest the  momentinn  of  the  returning  ball,  an 
ascent  would  obviously  have  been  the  struc- 
ture needed.' 

]^)Ut  in  this  case,  as  in  the  Sing^er  case,  the  evi- 
dence shows  conclusively,  and.  indeed,  without 
contradiction,  that  this  ver}^  demand  for  an  ar- 
rester of  the  returning  balls  was  before  skilled 
mechanics  for  many  \'ears.  and  yet  none  before 
Reisky  hit  upon  the  device  which  now  seems  so 
obvious.     The  defects  of   the   old   svstem   were 
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•  \n  Singer  M  t'g.  Co.  v.  Schcnck.  68  Vcd.  Re]).  101, 
a  simple  invention  held  xalid  and  infringed.  iCvidence 
of  i)rior  use  30  years  ago  not  considered  good. 
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"The  burden  of  cstablisliinq'  this  defense  rests 
heavily  upon  the  defendant ;  it  must  be  proved 
beyond  a  reasonable  doub.t.  I'he  wisdom  of  this 
Rule  was  never  more  apparent  than  in  the  pres- 
ent case.  The  difficulty,  if  not  the  impossibility, 
of  procuring-  accurate  oral  testimony  reg'arding 
commonplace  evidence  occurring  30  years  ago 
is  obvious  to  all." 

Affirmed  in  77  Fed.  Re]).  841.  Holding  that  the 
improvements  in  Band  Wheel  Bearings  for  Sewing 
Machines,  show  patentable  invention  as  to  claims  1  and 
2,  notwithstanding  the  apparently  sim])le  connection  of 
the  change  made,  in  view  of  the  beneficial  results 
achieved  and  the  obvious  defects  of  prior  constructions. 


In  ^Vickelman  v.  A.  B.  Dick  Co.,  88  Fed.  Rc]).  264 
(260),  the  court  says: 

"The  case  is  one  for  the  ap])lication  of  ilic 
doctrine,  well  settled  in  the  law  of  patents,  that 
novelty  is  not  negatived  by  a  prior  accident  pro- 
duction of  the  said  thing,  when  the  operator 
does  not  recognize  the  means  by  which  the  acci- 
dental result  is  accomplished,  and  no  knowledge 
of  them,  or  of  the  method  of  its  employment,  is 
derived  from  it  by  anyone.  (Pittsburg  Reduc- 
tion Co.  v.  Cowles  Electric  Smelting  &  Alumi- 
num Co.,  55  Fed.  Rep.  307).  The  chance  opera- 
tion of  a  principle,  unrecognized  by  anyone  at 
the  time,  and  from  which  no  information  of  its 
existence  and  no  knowledge  of  a  method  of  its 
employment,  is  derived  l)y  anyone,  if  proved  to 
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have  occurred,  will  not  1)e  sufficient  to  defeat 
the  claim  of  one  who  first  discovers  the  iM"inci- 
ple,  and,  by  ])utting  it  to  i)ractical  and  intelligent 
use,  first  makes  it  available  to  man."  Andrews 
V.  Carmen,  13  Blach.  308.    Fed.  Case  No.  371. 


In  Naylor  v.  Alsop  Process  Co.,  168  Fed.  Rep.  911 
(920),  the  court  says: 

"When  it  is  sou.sfht  to  ascertain  the  state  of 
the  art  by  means  of  prior  patents,  nothing-  can 
be  used  except  what  is  disclosed  on  the  face  of 
those  patents.  Such  patents  can  not  l^c  recon- 
structed in  the  li.i^ht  of  the  invention  in  suit  and 
then  used  as  a  part  of  tlic  prior  art."  (See  Dec. 
Dig.  Paragraph  66). 


In  Westmoreland  Specialty  Co.  v.  Ilogan,  167  Vc(\. 
Re]).  327 : 

"The  after-discovery  of  unsuspected  useful- 
ness in  a  disclosed  apparatus,  far  from  detracting 
from  its  value,  ma\'  serve  to  enhance  it.  It  is  the 
benefits  which  test,  use,  and  time  unfold  tliat 
really  determine  merit.  It  is  this  after-test,  the 
test  of  use,  that  i^-oves  the  worthlessness  of  the 
great  majority  of  patents  and  establishes  the 
value  of  the  few.'' 


In  Goodwin  h'ilm  &  Camera  Co.  v.  F.astman  Kodak 
Co.,  207  Fed.  Rep.  351  (360): 

"The   Rule   is   that   anticipating    patents    and 
l)ublications  must  disclose  the  invention  without 
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l)atental)lc  change  or  alteration  to  make  them  an- 
ticipatory." 

Waterbury  Buckle  Co.  v.  Aston,   183  Fed. 
Rep.  120;  105  C.  C.  A.  410. 


From  A.  R.  Hosier  &  Co.  v.  Lurie,  209  Fed.  Rep. 
364  (366-7),  we  quote: 

"With  a  deliverance  of  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  (Gray  Tele- 
phone P.  S.  Co.  V.  Baird  Mfg-.  Co.,  174  Fed.  417; 
98  C.  C.  A.  353),  we  fully  concur.  It  reads  as 
follows : 

'A  patent  for  a  mechanical  combination  is 
not  anticipated  by  a  drawing-  in  a  prior 
patent  which  incidentally  shows  a  similar  ar- 
rangement which  is  not  essential  to  the  first 
invention,  and  was  not  designed,  adapted,  or 
used  to  perform  the  function  which  it  per- 
forms in  the  second  invention,  and  where  the 
first  patent  contains  no  suggestion  of  the 
way  in  which  the  result  sought  is  accom- 
plished by  the  second  inventor.'  " 


"The  first  defense  is  based  on  the  theory  that  the 
patents  cannot  be  valid  unless  it  is  new  in  all  its  ele- 
ments as  well  as  in  the  combination.  But  this  theory 
cannot  be  maintained.  It  if  were  sound  no  patent  for 
an  improvement  on  a  known  contrivance  or  i^rocess 
could  be  valid.  And  yet  the  great  majority  of  patents 
are  for  improvements  in  old  and  well-known  devices, 
or  on  patented  inventions.     CJiancjcs  in  flic  construction 
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of  an  old  niacin uc  zvJiicJi   ijicrcascs  its  usefulness  arc 

/Patentable." 

Cantrell  v.  Wallick,  117  U.  S.  689.     Cil  ins- 
Seymour  V.  Osborne,  11   Wall.  516; 
Loom  V.  Higgins,  105  U.  S.  580; 
Hailes  v.  Van  Wormer,  20  Wall.  353 ; 
Star  V.  Grossman,  4  Cliff.  568. 


"He  has  not  made  a  great  invention  or  a  'Pioneer 
invention,"  if  that  miich-ahused  expression  be  confined 
to  its  legitimate  meaning,  but  he  has  produced  a  novel 
and  useful  device  which  is  far  removed  from  mechanical 
skill.  His  invention  belongs  to  that  vast  field  of  minor 
achievements  which  has  given  this  country  its  acknowl- 
edged pre-eminence  and  which  it  is  the  policy  of  the 
]:atent  law  to  protect." 

Hldred  v.  Kirkland.  130  hVd.  342;  64  C.  C.  A. 
588. 


In  Wagner  Typewriter  Co.  v.  Wyckoff,  Seaman  c\; 
Benedict,  151  Fed.  Rep.  585,  the  following  is  held: 

"In  construing  improvement  claims  of  a 
patent,  consideration  should  be  given  to  the  char- 
acter of  the  im])rovement  introduced  by  the 
])atentce,  and  the  change  in  the  art  attributable 
to  them.  When  that  results  in  con\-erting  imjier- 
fection  into  completeness  and  in  producing"  the 
first  ])ractical  and  commercial  successful  ma- 
chine, however  simi)le  the  change  appears,  the  in- 
vention is  entitled  to  liberal  treatment  by  the 
court. 
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Courts  look  willi  favor  upon  patents  for 
primary  improvements  which  are  novel  and  a 
manifest  departure  from  the  principle  of  prior 
structures,  and  which  constitute  the  final  step 
necessary  to  convert  failure  into  success.  A 
strict  construction  of  the  claims  of  a  patent 
should  not  be  resorted  to,  if  the  result  would  be 
a  limitation  on  the  actual  invention,  unless  it  is 
required  by  the  language  of  the  claim." 


In  the  case  of  Eck  v.  Kutz,  132  Fed.  Rep.  758  (779), 
the  court  says: 

"Inventive  discovery,  as  was  admirably  said 
at  the  argument,  involves  the  intellig'ent  appre- 
hension of  relations  not  before  recognized  by 
others,  although  actually  existing,  folhnved  by 
the  conception  of  Iwzv  tJiat  can  be  practically 
utilized." 


In  Rose  v.  Hirsh  et  al,  77  Fed.  Rep.  469  (470),  we 
have  this  language: 

"We  do  not  think  the  allegation  that  metal 
tubes  with  tapering  ends,  containing  an  equal 
quantity  of  metal  throughout  their  length — thus 
having  an  increased  thickness  of  walls  in  the 
tapering  ends — were  old  is  satisfactorily  proved. 
That  metal  tubes  W'ith  tapering  ends  were  old, 
may  be  conceded;  but  that  the  walls  of  the  ends 
were  so  thick  is  not  clear.  The  usages  for  which 
these  tubes  were  designed  would  not  require 
such  strengthening  of  the  ends,  and  the  surplus 
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metals  used  to  produce  the  thickened  walls 
would  be  simply  wasted.  If  anv  such  tubes  were 
previously  manufactured  it  must  have  resulted 
as  an  unintentional  incident  of  the  method  em- 
ployed in  their  manufacture,  and  not  from  de- 
sign. Granting,  how^ever,  that  such  tubes  were 
recently  made,  the  fact  does  not  seem  imi)<)rtani. 
They  did  not  constitute  umbrella  "sticks,"  nor 
such  adaptability  to  its  use.  What  Rose  did  was 
to  invent  and  construct  a  metal  umbrella  "stick," 
'having  a  new  and  useful  feature — a  tapering  end 
so  drawn  down  as  to  diminish  the  diameter  of  the 
tube,  a  part  to  which  the  "notch"  is  attached, 
without  diminution  of  the  metal,  and  materially 
increasing  the  streng-th  of  the  "stick"  where  the 
strain  upon  it  is  greatest.  We  think  it  more  de- 
serving of  a  patent  than  much  that  has  l)cen  ad- 
judged patentable." 

The  claim  in  this  case  is  as  follows : 

1.  A  tubular  metal  stick  for  umbrellas  or 
l^arasols,  said  stick  being  drawn  down  at  one 
end  so  that  the  tubular  end  jiortion  of  the  stick 
is  reduced  in  diameter  and  increased  in  thick- 
ness as  compared  with  the  body  of  ilie  stick,  sub- 
stantiallv  as  described. 


Defendants  have  cited  a  number  of  cases  in  which 
patents  have  been  held  invalid,  1iut  an  analysis  of  these 
cases  shows  verv  clearly  why  the  devices  thereof  were 
held  not  to  involve  invention,  princii)al1y  because  of  the 
mere  duplication    of    something  that  was  done  before 
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without  any  new  or  different  result,  such  as  placinj;^  an 
additional  pane  of  glass  in  a  Huss  fare-box  so  that  the 
contents  of  the  box  could  be  seen  from  both  sides,  as 
in  Slawson  v.  Grand  St.  R.  R.  Co.,  107  U.  vS.  649;  or 
the  application  of  an  old  ])rocess  to  a  new  subject,  as  in 
Brown  v.  Piper,  91  U.  S.  44;  or  the  use  of  a  roller  with 
designs  on  it,  in  a  combination,  where  it  was  shown  that 
a  roller  without  a  design  had  been  used  in  the  same  way, 
and  also  that  a  roller  with  designs  on  it  had  been  used 
in  another  combination,  as  in  Stimpson  v.  \\^oodman, 
10  Wallace  117. 


Attention  is  here  called  to  the  case  of  Watson  v. 

Stevens,  51  Fed.  757;  2  C.  C.  A.  500,  in  which  the  court 

holds : 

"We  conclude,  therefore,  that  in  a]:)plying  to 
cases  of  doubt  the  primary  rules  touching  what 
constitutes  invention  and  the  secondary  rules 
touching  what  is  a  "new  and  useful  result,"  a 
"new  function,"  or  a  "new  sphere  of  action,"  we 
may  be  influenced  bv  the  facts  that  the  improve- 
ment in  question,  although  desired  for  years,  icas 
not  secured  until  brought  out  by  the  patentee: 
that  the  product  of  the  improved  machine  or 
process  went  into  general  use,  ami  displaced 
pholly  or  in  a  very  large  dec/ree,  by  prior  pro- 
ducts." 


Such  are  the  facts  in  connection  with  the  case  be- 
fore the  court.  Defendant  Kerry,  who  has  been  in  the 
logging  business  about  thirty  years,  says  (R.  101):  '7 
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had  never  seen  or  heard  of  any  logcjinc/  trucks  of  that 
kind ;  I  zi'as  in  the  logging  business  about  thirty  years; 
it  7i'as  quite  a  radical  departure  from  anything  of  the 
kind  made  before." 

-Mr.  Cbriswell.  who  has  been  eng'ineer  a1)oiit  nine 
and  a  half  years  for  the  Seattle  Car  and  Foundry  Com- 
pany, says  (R.  90) :  "We  have  never  built  disconnected 
logging  trucks  ivith  a  high  draiv-bar  at  one  end  and  the 
low  draw-bar  at  the  other  until  Mr.  Kerry  was  in  the 
nuirket  for  fhcm."  On  pao^e  91  he  also  says:  "//  7i'as 
a  departure  ''"  '''■  *  ;  Mr.  Kerry  informed  us  that  he 
could  get  these  trucks  from  the  NortJnvestcrn  Equip- 
ment Company  zuith  high  and  lozv  drazv-bars  *  *  "" ;  / 
//(/(/  seen  them  and  thought  they  zcere  a  practical  truck 
zccll  designed  for  taking  care  of  long  logs,  and  in  order 
to  get  the  order  zi'c  told  Mr.  Kerry  zee  could  build  him 
llic  same  kiml  of  truck." 


"'J'he  facts  that  its  usefulness  is  not  denied, 
and  that  the  appellant  has  seen  fit  to  depart  from 
the  iiuiny  dez'ices  open  to  his  use,  and  to  adopt 
that  of  the  apfcllee,  strong'ly  indicate  that  it 
marks  a  distinct  and  useful  advance  in  the  proo-- 
ress  of  this  art." 

P,rammcr  v.  Schroeder,   106  Fed.  918;     46 
C.  C.  A.  41. 


"When  the  court  is  convinced  that  a  meritori- 
ous invention  has  been  made  it  should  not  per- 
mit infrinjuers  to  evade  the  i)alcnt  on  narrow  and 
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technical  f^rounds."     Cimiotti  v.  American,   115 
Fed.  498,  citinj?— 

Machine  Co.  v.  Murphy,  <)/  U.  S.  120; 

Cantrell  v.  Wallick,  117  U.  S.  689; 

Reece  v.  Globe,  61  Fed.  959. 


The  court,  in  considering"  this  case,  may  very  well 
say,  as  did  the  court  in  Faries  Mfg".  Co.  v.  Geo.  W. 
Brown  &  Co.,  121  Fed.  Rep.  547  (550) : 

"The  eye  that  sees  a  thin^c;-  already  embodied 
in  mehcanical  form  "ives  little  credit  to  the  eye 
that  first  saw  it  in  imagination.  But  the  differ- 
ence is  just  the  difference  between  what  is  coni- 
mon  observation  and  what  constitutes  an  act  of 
creation.  The  one  is  the  eye  of  the  inventive 
genius;  the  other  of  a  looker-on  after  the  fact." 
The  patent  involved  in  this  case  covers  an  im- 
proved Knot  in  check-row  wires,  used  in  i)lant- 
ine  corn. 


Wq  must  believe  that  the  facts  and  the  law  and 
Defendant  Kerry's  own  testimony  on  cross  examination 
(R.  99-104)  are  abundantly  sufficient  to  cause  this 
Honorable  Court,  with  satisfaction,  to  affirm  the  deci- 
sion of  the  court  beknv,  and  to  further  hold  that  the 
court  below  did  err  in  awarding  plaintiff  damag^es  in 
the  amount  of  $660.00,  as  stated  in  Parag-raph  9  of  the 
"Assignment  of  Errors,"  for  the  reason  that  Chandler's 
actual  damages,  as  proved,  on  the  one  sale,  was  $3,220, 
instead  of  v$220 ;  for  he  had  closed  the  deal  for  forty  sets 
at  $700  per  set,  as  ])roved   b}'    the    testimony    on    both 
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sides.  The  testimony  sliows  that  it  actually  cost 
Chandler  $614.00  per  set  to  build  these  trucks.  The 
profit  per  set,  therefore,  was  $86,  and  on  forty  sets 
would  have  been  $3,440.  Chandler,  however,  did  build 
twenty  sets  at  a  profit  of  $11  j)er  set,  or  a  j)rofit  of 
$220,  which  deducted  from  the  total  loss  would  leave 
his  total  actual  loss  $3,220.  In  addition  to  this  actual 
loss,  forced  upon  ^Ir.  Chandler  by  an  unfair  competi- 
tor, he  has  had  the  long  delay  and  expense  connected 
with  the  disa.^Tceable  dtity  of  enforcino-  his  ric^iUs. 


W'e  respectfully  submit,  therefore,  that  the  decision 
of  the  court  below  upholding  the  validity  of  Mr. 
Chandler's  i:)atent  should  not  only  be  affirmed,  but  that 
the  actual  damages  should  be  assessed  as  proved,  to  be 
$3,220,  and  that,  because  of  the  deliberate  unfair  com- 
l)etition  which  deprived  Chandler  of  this  legitimate 
business,  said  actual  damages  should  be  doubled  if  not 
trebled. 

Respectfully  submitted, 

WILLIAM  R.  LITZENBERG, 

Attorney  for  Apj^ellant. 
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Appellant, 
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E.  L.  McDouGALL,  Northwestern  Bank  Building, 
Portland,  Oregon,  and  Alfred  Lucking  and  L.  B. 
Robertson,  Detroit,  Michigan,  for  Appellant. 

Littlefield  and  Maguire,  Corbett  Building,  Portland, 
Oregon,  for  the  Appellees. 


CITATION  ON  APPEAL. 

United  States  of  America, 
District  of  Oregon — ss. 

To  Benjamin  E.  Boone,  Inc.,  a  corporation,  Benjamin 
E.  Boone,  and  Benjamin  E.  Boone,  Inc.,  a  cor- 
poration, D.  R.  Boone  and  Nora  Carlyle,  a  co- 
partnership, doing  business  as  Benjamin  E.  Boone 
&  Co. 

Greeting : 

WHEREAS,  Ford  Motor  Company,  a  corpora- 
tion, has  lately  appealed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  a  decree 
rendered  in  the  District  Court  of  the  United  States  for 
the  District  of  Oregon,  in  your  favor,  and  has  given  the 
security  required  by  law; 

You  are,  therefore,  hereby,  cited  and  admonished  to 
be  and  appear  before  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  Cal- 
ifornia, within  thirty  days  from  the  date  hereof,  to  show 
cause,  if  any  there  be,  why  the  said  decree  should  not 
be  corrected,  and  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  Oregon,  in  said 
District,  this  18th  day  of  September  in  the  year  of  our 
Lord,  one  thousand,  nine  hundred  and  sixteen. 

R.  S.  BEAN, 

Judge. 
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Due  serv^ice  of  the  within  citation  on  appeal  is  here- 
by accepted  in  ^lultnomah  County,  Oregon,  this  18th 
day  of  September,  1916. 

LITTLEFIELD  &  MAGUIRE, 

Attorneys  for  Defendant. 

Filed  September  18,  1916. 

G.  H.  MARSH,  Clerk. 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

March  Term,  1916. 

BE  IT  REMEMBERED,  That  on  the  14th  day 
of  June,  1916,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  an 
Amended  and  Supplemental  Bill  of  Complaint,  in  words 
and  figures  as  follows,  to-wit: 

AMENDED  AND  SUPPLEMENTAL  BILL  OF 
COMPLAINT. 

In  the  District  Court  of  the  United  States  in  and  for  the 
District  of  Oregon,  in  Equity. 

Ford  Motor  Company,  a  corporation, 

Plaintiff, 
vs. 

Benjamin  E.  Boone,  Inc.,  a  corporation,  Benjamin  E. 
Boone  and  Benjamin  E.  Boone,  Inc.,  a  corpora- 
tion, D.  R.  Boone  and  Nora  Carlyle,  a  co-partner- 
ship, doing  business  as  Benjamin  E.  Boone  &  Co., 

Defendants. 

Plaintiff,  having  first  duly  obtained  from  the  court 
the  right  to  file  this  amended  and  supplemental  bill, 
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complains  and  for  cause  of  suit,  alleges: 

I. 

That  plaintiff  is  a  corporation,  duly  incorporated, 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Michigan,  with  its  factory  and  principal 
place  of  business  in  the  United  States  in  the  Village  of 
Highland  Park,  Michigan,  and  duly  authorized  to  trans- 
act business  as  a  foreign  corporation,  in  the  State  of  Ore- 
gon, with  a  factory  branch  in  the  City  of  Portland, 
INIultnomah  County,  Oregon. 


II. 


That  defendant  Benjamin  E.  Boone,  Inc.,  is  a  cor- 
poration, duly  incorporated,  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Oregon,  with 
its  principal  office  and  place  of  business  in  Portland, 
INIultnomah  County,  Oregon. 


III. 


That  Benjamin  E.  Boone,  Inc.,  an  Oregon  corpora- 
tion, and  D.  R.  Boone,  and  Nora  Carlyle,  of  Arkansas, 
are  a  co-partnership,  doing  business  under  the  firm  name 
and  style  of  Benjamin  E.  Boone  &  Co.,  with  its  principal 
place  of  business  in  the  City  of  Portland,  Multnomah 
County,  Oregon,  said  defendants  being  engaged  in  the 
business  of  selling  automobiles  and  accessories. 
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IV. 

That  plaintiff  is  a  corporation,  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Michigan,  and  now  transacting  business  in  the  said  State 
of  INIichigan  and  divers  other  states  and  territories  in  the 
United  States ;  that  plaintiff  has  duly  complied  with  all 
of  the  laws  of  the  State  of  Oregon,  pertaining  to  foreign 
corporations  doing  business  in  Oregon;  that  plaintiff 
and  defendant  respectively  have  permanent  places  of 
business  and  are  transacting  business  in  Portland,  in  the 
District  of  Oregon,  and  that  the  amount  of  the  contro- 
versy between  plaintiff  and  defendants  greatly  exceeds 
the  sum  of  $3,000,  as  hereinafter  more  particularly  set 
forth. 

V. 

That  the  defendants  are  engaged  in  the  general  auto- 
mobile business  in  the  City  of  Portland,  JNIultnomah 
County,  Oregon. 

VI. 

That  for  a  great  many  years,  to-wit,  twelve  years 
last  past,  plaintiff  has  been  engaged  in  the  Village  of 
Highland  Park,  Michigan,  in  the  manufacture  and  sell- 
ing of  automobiles  and  automobile  parts,  said  automo- 
biles being  commonly  known  as  "Ford  cars,"  "Ford  au- 
tomobiles" or  "Fords,"  which  automobiles  and  parts 
thereof,  were  invented,  developed  and  fully  perfected 
as  the  result  of  years  of  experience  and  manufacture  and 
sales  thereof  by  plaintiff,  and  fully  protected  by  the  pat- 
ent laws. 
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VII. 

That  plaintiff  has  spent  large  sums  of  money  in  ad- 
vertising in  newspapers,  magazines,  etc.,  its  products 
in  the  name  of  "Ford"  and  as  a  result  of  said  advertis- 
ing and  of  the  merit  of  plaintiff's  product,  plaintiff's 
business  grew  and  expanded  and  has  constantly  con- 
tinued so  to  do,  and  that  by  reason  of  the  advertising, 
publicity  and  public  demand  for  the  product  of  plain- 
tiff, the  words  "Ford,"  "Fords,"  "Ford  Motor  Cars," 
"Ford  Cars"  and  "Ford  Automobiles,"  have  come  in 
the  public  mind  to  mean  and  to  designate  the  automo- 
biles, parts  and  accessories  so  manufactured  and  in- 
vented by  this  plaintiff. 

VIII. 

That  in  the  conduct  of  this  business  plaintiff  has 
made  use  of  certain  trademarks,  among  them  a  certain 
trademark  known  to  the  trade  and  public  as  the 
"Winged  Pyramid"  and  carrying  in  script  the  word 
"Ford"  and  below  the  word  Ford  the  words  "The  Uni- 
versal Car,"  a  copy  of  said  trademark  being  attached  to 
this  complaint  and  made  a  part  hereof  and  marked  Ex- 
hibit "A";  and  among  them  also  the  word  "Ford"  was 
written  in  script,  a  copy  of  said  trademark  being  at- 
tached hereto  and  made  a  part  hereof  and  marked  Ex- 
hibit "B" ;  said  trademarks  and  designs  being  duly  reg- 
istered as  such  by  and  through  the  United  States  copy- 
right and  trademark  laws  granting  the  exclusive  right 
to  use  the  same  upon  Ford  automobiles.  Ford  parts  and 
Ford  accessories. 
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IX. 

That  in  the  conduct  of  its  said  business  plaintiff 
appoints  in  divers  states,  counties,  cities  and  towns, 
throughout  the  United  States  and  elsewhere,  certain 
corporations,  firms  and  individuals  to  act  as  its  agents 
in  certain  well  defined  territories  in  obtaining  the  sale 
of  its  said  automobiles  and  pay  to  said  corporations, 
firms  and  individuals  so  appointed  by  it  certain  dis- 
counts upon  the  parts  sold  by  them;  that  in  appoint- 
ing such  agents  plaintiff  enters  into  contracts  and  agree- 
ments with  them,  in  writing,  that  they  will  not  sell  said 
automobiles  in  any  territory  not  allotted  to  them  in  the 
respective  contracts;  that  in  the  appointment  and  se- 
lection of  said  agents,  plaintiff  is  careful  to  appoint  only 
such  persons  who  will  carry  out  and  observe  the  pro- 
visions of  said  contracts,  and  whom  it  may  recommend 
to  the  public  as  reliable  dealers,  not  only  in  the  sale  of 
said  cars,  parts  and  accessories,  but  in  giving  the  proper 
service  in  the  upkeep  thereof  thereafter. 


X. 


That  plaintiff's  agents  are  authorized  and  required 
to  conspicuously  display  signs  on  and  in  their  build- 
ings and  windows  designating  that  they  are  agents  for 
Ford  cars,  parts  and  accessories,  and  are  required  to 
give  immediate  and  careful  attention  to  all  inquiries 
and  to  give  good  representations  to  all  the  interests 
of  plaintiff  in  the  territory  respectively  assigned  to  each 
of  said  authorized  agents. 
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XI. 

That  under  the  agency  contract  of  each  of  the  au- 
thorized agents  of  plaintiff,  sample  copy  of  said  con- 
tract being  attached  hereto  and  made  a  part  hereof  and 
marked  Exhibit  "C,"  the  agent  agrees  that  he  will  not 
make  use  of  any  advertising  matter  objectionable  to 
plaintiff,  and  that  as  a  result  of  the  large  amount  of 
business  transacted  by  plaintiff  and  the  advertising  done 
by  it,  and  the  great  number  of  cars  sold  and  distributed 
by  plaintiff's  authorized  agents,  certain  words,  phrases 
and  expressions  have  come  into  general  use  as  a  part 
of  the  authorized  advertising  of  such  agents  in  connec- 
tion with  their  signs  on  buildings  and  windows  and  in 
connection  with  their  distribution  of  cards  and  letter- 
heads, printed  matter,  newspapers  and  other  advertising 
mediums,  designed  by  such  agents  to  promote  their  busi- 
ness in  selling  and  distributing  the  product  of  plaintiff; 
that  among  such  words,  phrases  and  expressions  which 
in  the  public  mind,  have  come  to  mean  that  the  person 
making  use  of  such  words,  phrases  and  expressions  is 
an  authorized  agent  of  plaintiff  for  the  sale  and  distri- 
bution of  its  product,  are  the  following: 

The  use  on  windows  of  the  word  "Ford,"  or  "Fords." 

The  use  on  windows  of  the  word  "Ford"  in  dress  and 
style  imitating  or  resembling  the  trade-mark  of  plain- 
tiff above  referred  to. 

The  use  on  business  cards,  letterheads,  stickers,  etc., 
of  the  word  "Ford"  in  dress  and  style  imitating  or  sim- 
ilar to  plaintiff's  trade-mark,  as  aforesaid. 

The  use  on  signs  or  banners  of  the  word  "Ford"  or 
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the  word  "Fords"  or  the  words  "Ford  Cars,"  "Ford 
Automobiles,"  or  the  words  "Ford  Distributors." 

All  of  which  by  reason  of  the  name  and  reputation  of 
plaintiff  and  its  method  of  vending  its  product  have 
come  to  mean  in  the  public  mind  that  the  persons  so 
making  use  of  such  expressions,  or  any  of  them,  are 
duly  authorized  and  licensed  by  plaintiff  to  obtain  sales 
of  its  said  product  in  the  territory  wherein  said  ad- 
vertising is  used. 

XII. 

That  the  defendants  are  the  owners  and  proprie- 
tors of  a  garage  and  sales  rooms  located  on  Alder  Street 
in  the  City  of  Portland,  Multnomah  County,  Oregon, 
and  more  commonly  known  as  Benjamin  E.  Boone  &; 
Co. 

XIII. 

That  none  of  the  defendants  herein  are  the  author- 
ized agents  of  plaintiff  for  the  territory  in  which  said 
place  of  business  is  located  nor  for  any  territory,  and 
that  none  of  the  defendants  are  deemed  by  plaintiff 
suitable  to  receive  an  agency,  or  for  arranging  to  sell 
plaintiff's  automobiles,  or  the  selling  of  plaintiff's  ac- 
cessories, and  none  of  the  defendants  would  be  per- 
mitted by  plaintiff  any  of  the  privileges  accorded  by 
plaintiff  to  its  authorized  agents;  that  defendants  have 
respectively  at  all  times  herein  mentioned,  had  full 
knowledge  of  the  matters  and  things  herein  set  forth 
and  have  been  fully  advised  with  reference  thereto. 
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XIV. 

That  the  defendants,  for  the  purpose  of  mislead- 
ing the  public,  and  of  fraudulently,  unlawfully  and  un- 
fairly diverting  said  plaintiff's  trade,  which  lawfully 
and  fairly  belonged  to  the  plaintiff  and  its  authorized 
agents,  and  for  the  purpose  of  affording  to  plaintiff 
and  its  authorized  agents  an  unfair  competition  and  with 
the  fraudulent  intent  and  purpose  of  defrauding  plain- 
tiff and  the  public  and  of  causing  the  public  to  believe 
that  the  said  defendants  are  authorized  agents  of  the 
plaintiff  in  obtaining  the  sale  of  its  product,  has  been 
guilty,  and  continues  to  be  guilty,  of  various  fraudu- 
lent, unfair  and  misleading  actions  and  representations ; 
and  that  by  said  false,  fraudulent  and  unfair  methods 
the  defendants  have  done  and  are  doing,  and  unless 
restrained  by  this  court  will  continue  to  do,  to  the  plain- 
tiff and  its  said  authorized  agents  great  and  irrepara- 
ble injury  and  plaintiff's  business  will  be  destroyed  or 
placed  in  great  jeopardy. 

XV. 

That  among  the  false,  fraudulent,  unfair  and  mis- 
leading representations  and  actions  of  said  defendants 
are  the  following: 

(a)  That  defendants  maintain  on  the  front  of 
their  place  of  business  the  words  "Benjamin  E.  Boone 
&  Co.,  automobiles,"  and  on  the  west  side  of  their  build- 
ing a  large  sign  with  the  word  "Fords,"  said  word  be- 
ing understood  by  the  public  to  be  employed  only  by 
the  plaintiff  and  its  authorized  agents. 
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(b)  That  the  defendants  have  caused  to  be  printed 
certain  posters  which  have  been  placed  upon  oil  cans 
containing  an  automobile  oil,  carrying  at  the  top  of  said 
posters  the  "winged  pyramid"  with  the  script  word 
"Ford"  thereon,  imitative  of  plaintiff's  trademark  and 
at  the  bottom  of  said  poster,  after  a  description  of  the 
contents  of  said  can,  the  words  "Benjamin  E.  Boone  & 
Co.,  Ford  Agents,  Portland,  Oregon." 

(c)  That  defendants  have  continually  falsely, 
fraudulently,  and  unfairly  represented  to  prospective 
purchasers  of  Ford  cars  that  they  were  Ford  agents, 
that  they  obtained  Ford  cars  in  quantity  either  from 
plaintiff's  main  factory  at  Highland  Park,  JNIichigan, 
or  from  the  duly  authorized  factory  branch  at  Port- 
land, Oregon,  or  other  factory  branches  elsewhere. 

(d)  That  the  defendants  importuned  agents  of 
plaintiff  at  Woodburn,  Marion  County,  Oregon,  and  at 
Kelso,  Cowlitz  County,  Washington,  and  other  agents 
of  plaintiff  at  present  unknown  to  plaintiff,  in  terri- 
tories remote,  from  the  defendant's  place  of  business,  to 
breach  their  said  contract  with  plaintiff  herein  and  did 
in  collusion  with  said  agents,  fraudulently  cause  to  be 
made  and  sent  in  to  plaintiff's  factory  branch,  fictitious 
orders  for  Ford  cars  and  forthwith  caused  the  Ford 
cars  ostensibly  ordered  by  said  persons  for  disposition 
in  vicinities  of  Woodburn,  Marion  County,  Oregon,  and 
Kelso,  Cowlitz  County,  Washington,  and  elsewhere,  to 
be  driven  or  shipped  by  a  roundabout  course,  without 
])laintiff's  knowledge,  to  the  defendant's  place  of  busi- 
ness said  automobiles,  all  for  the  purpose  of  obtaining 
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fraudulently,  unfairly  and  in  violation  of  the  rights  and 
contracts  of  plaintiff,  and  its  authorized  agents,  certain 
Ford  cars  for  the  purpose  of  lending  color  to  the  false 
and  fraudulent  representations  of  defendants  that  it  is 
plaintiff's  authorized  agent  in  the  territory  wherein  de- 
fendants' place  of  business  is  located. 

(e)  That  the  defendants  have  caused  to  be  printed 
in  the  Portland  classified  index  of  the  Pacific  Tele- 
phone k  Telegraph  Company's  telephone  directory  the 
following:  "Boone,  Benj.  E.  &  Co.,  Ford  Auto 
Agency,  514  Alder  St.,  Main  3966." 

(f)  That  since  the  institution  of  this  suit  plaintiff 
has  caused  to  be  run  in  the  Portland  Oregonian  and  the 
Oregon  Joiu'nal,  on  June  8,  1916,  an  advertisement, 
copy  of  which  is  attached  to  this  complaint  and  made  a 
part  hereof  and  marked  Exhibit  "D,"  wherein  it  has 
advertised  for  sale  new  Ford  automobiles  fraudulently 
obtained  from  this  plaintiff's  agents ;  said  advertisement 
setting  forth  that  the  price  of  said  new  automobiles  in 
any  territory  is  $467.50,  said  price  being  greatly  below 
the  regular  advertised  retail  selling  price  at  which  this 
plaintiff  and  this  plaintiff's  agents  are  permitted  to  sell 
said  automobiles.  As  a  result  of  said  advertisement  the 
defendants  herein  have  fraudulently  and  unfairly,  and 
in  violation  of  the  rights  and  contracts  of  plaintiff  and 
its  authorized  agents,  obtained  customers  of  the  plain- 
tiff herein  and  its  authorized  agents,  and  made  it  im^ 
possible  for  plaintiff's  authorized  agents  in  the  vicinity 
of  Portland  to  sell  Ford  automobiles  in  accordance  with 
their  contracts  with  this  plaintiff,  and  the  plaintiff  in 
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the  city  of  Portland  to  sell  automobiles  in  accordance 
with  the  contracts  of  its  authorized  agents,  resulting  in 
the  jeopardizing  of  plaintiff's  business. 

Plaintiff  alleges  that  said  false,  fraudulent  and  mis- 
leading representations  and  unfair  competition  and  con- 
duct has  continued  with  respect  to  the  allegations  con- 
tained in  sub-paragraphs  A,  B,  C,  D  and  E  for  a  long 
period  of  time,  to-wit:  since  February  1,  1916,  and  that 
the  specific  offenses  charged  in  said  sub-paragraphs 
have  occurred  frequently  and  continually  prior  to  and 
during  the  period  intervening  between  February  1,  1916, 
and  the  date  of  the  filing  of  this  suit;  that  said  sign 
upon  the  defendants'  place  of  business  and  said  state- 
ment upon  the  cans  of  oil  offered  for  sale  by  the  de- 
fendant and  the  defendants  in  exhibiting  the  same  have 
done  so  with  the  deliberately  fraudulent  intent  and  pur- 
pose of  defrauding  the  plaintiff  and  its  duly  author- 
ized agents  and  of  misleading  the  public  and  prospect- 
ive purchasers  of  Ford  automobiles  to  believe  that  said 
defendants  are  authorized  to  arrange  for  the  sale  of 
Ford  automobiles  in  Portland,  Multnomah  County, 
Oregon,  and  elsewhere,  and  to  mislead  and  deceive  said 
prospective  buyers  into  the  false  supposition  that  they 
are  entitled  to  received  from  defendants  all  the  bene- 
fits which  they  might  lawfully  receive  from  a  bona  fide 
agent  of  this  plaintiff;  and  that  said  sign  displayed  as 
above  mentioned  bearing  the  name  "Fords"  and  the  said 
statement  upon  the  oil  cans  bearing  the  trademark  and 
trade  name  of  this  plaintiff  and  the  statement  that  the 
defendants  are  Ford  agents  and  the  statement  in  the 
Pacific  Telephone  k  Telegraph  Company's  directory 
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that  the  defendants  are  a  Ford  Agency  and  the  con- 
duct of  the  defendants  with  respect  to  the  plaintiff's 
agency  at  Woodburn,  Marion  County,  Oregon,  and  at 
Kelso,  Cowlitz  County,  Washington,  and  elsewhere, 
have  been  done,  made  and  performed  with  the  fraudu- 
lent intent  and  purpose  on  the  part  of  said  defendants 
of  defrauding  the  plaintiff  and  its  authorized  agents 
and  the  public  and  of  causing  the  public,  and  particu- 
larly prospective  purchasers  of  Ford  cars,  to  believe 
that  said  defendants  were  authorized  agents  of  the  plain- 
tiff or  in  somewise  lawfully  connected  with  the  plain- 
tiff for  the  sale  of  its  products,  and  for  the  purpose  of 
misleading  said  prospective  purchasers  in  the  assump- 
tion that  they  are  entitled  to  receive  from  defendants 
all  benefits  which  they  might  lawfully  receive  from 
bona  fide  agents  of  the  plaintiff. 

XVI. 

That  by  said  false,  fraudulent  and  unfair  method  of 
conducting  defendants'  business  and  by  said  false,  and 
fraudulent  signs,  banners,  inscriptions,  labels,  conduct, 
representations  and  statements,  defendants  continuous- 
ly have  done,  are  doing,  and  threaten  to  continue  to 
do  to  plaintiff  and  its  authorized  agents,  great  and  irre- 
parable injury  and  damage  and  will  destroy  or  place 
in  great  jeopardy  plaintiff's  business. 

XVII. 

That  plaintiff  has  not  means  of  ascertaining  or  de- 
termining just  how  many  persons  have  been  deceived  by 
the  signs,  advertisements  and  representations  above  re- 
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ferred  to,  nor  how  many  have  purchased  automohiles 
from  defendants  believing  them  to  be  the  authorized 
agents  of  plaintiff,  nor  has  plaintiff  any  means  of 
estimating  in  money,  the  damage  so  done  to  plaintiff, 
its  agents,  or  the  public,  nor  has  plaintiff  any  means 
of  ascertaining  or  determining  as  to  how  many  per- 
sons will  be  deceived  in  the  future  by  the  continuance 
and  threatened  continuance  of  said  false  and  fraudulent 
advertisements  and  representations  nor  how  many  will 
be  induced  to  purchase  cars  from  said  defendants  by 
reason  thereof,  nor  will  plaintiff  be  able  to  determine  in 
an  action  at  law  by  any  known  measure  of  damages  the 
simi  of  money  which  it  will  lose  by  reason  of  such  fraud- 
ulent and  unfair  method  of  doing  business,  and  plain- 
tiff therefore  alleges  that  it  has  no  adequate  and  com- 
plete remedy  at  law  and  can  only  obtain  relief  by  the 
equitable  remedy  of  an  injunction  and  accounting. 

WHEREFORE,  plaintiff  prays  for  a  decree  of 
this  court,  that  defendants  and  their  employees  and 
attorneys,  be  at  first  temporarily  and  afterwards  per- 
manently restrained  and  enjoined  from 

First:  Making,  advertising,  or  circulating  any 
statements,  or  representations  to  the  effect  that  the  de- 
fendants are  agents  for  the  selling  of  Ford  automo- 
biles and  the  sale  of  Ford  parts  and  accessories  in  the 
United  States,  or  elsewhere. 

Second:  Using  any  sign,  label,  or  using  in  any 
other  manner  whatsoever,  the  word  "Ford"  or  "Fords" 
in  dress  and  style  imitative  of  plaintiff's  trademark, 
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or  using  in  'dwy  manner  whatsoever  any  other  trademark 
of  plaintiff. 

Third:  Employing  any  sign,  banner  or  other  de- 
vice containing  the  word  "Ford,"  "Fords,"  or  other 
combinations  of  the  word  "Ford"  alone  or  with  other 
words,  or  expressions  implying  that  defendants  are  au- 
thorized agents  of  the  plaintiff. 

Fourth:  Representing  that  defendants  have  any 
relations  or  dealings  with  plaintiff's  factory  at  Detroit, 
Michigan,  or  with  plaintiff's  factory  branch  at  Portland, 
Oregon,  or  any  of  plaintiff's  other  factory  branches 
elsewhere. 

Fifth:  Acquiring  a  secret  and  undisclosed  inter- 
est in  any  agency  for  the  sale  of  Ford  cars,  and  from 
inducing  or  attempting  to  induce  any  authorized  agent 
of  the  plaintiff  to  make  sales  of  Ford  cars  in  violation 
of  any  of  the  terms  of  the  contract  of  such  agent  with 
plaintiff. 

Sixth:  From  advertising  to  the  public  or  offering 
for  sale  to  the  public  any  new  and  unused  Ford  automo- 
biles obtained  from  the  duly  authorized  agents  of  the 
plaintiff  herein  in  violation  of  said  agents'  contracts. 

Seventh:  For  such  other  and  further  relief  as  to 
the  Court  may  seem  proper. 

And  for  the  costs  and  disbursements  incurred  in  this 
suit. 

E.  L.  McDOUGAL, 
Attorney  for  Plaintiff. 
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EXHIBIT  "C." 

1915-SUB-LIMITED  AGENCY  CONTRACT- 

1910. 

THIS  AGREEMENT,  made  at  Highland  Park, 
^lichigan,  this  2d  day  of  August,  1915,  by  and  between 
the  Ford  INIotor  Company,  a  Micliigan  corporation  of 
Highland  Park,  JNIichigan,  hereinafter  known  as  the 
first  party  and  Vick  Bros,  of  Salem  in  the  State  of 
Oregon,  hereinafter  known  as  the  second  party,  and 
S.  E.  Brune  &  Son  of  Woodburn,  in  the  State  of  Ore- 
gon, hereinafter  known  as  third  party,  WITNESS- 
ETH: 

WHEREAS  the  first  party  is  the  manufacturer  of 
a  line  of  automobiles  known  as  Ford  automobiles  and 
also  of  automobile  parts  and  accessories,  and 

WHEREAS  the  second  party  is  the  Limited  Agent 
of  first  party  within  certain  territory  including  that 
hereinafter  described  for  the  sale  of  Ford  automobiles 
and  parts  under  certain  defined  and  limited  restrictions, 
and 

WHEREAS  the  third  party  has  applied  to  the  first 
party  to  be  the  agent  in  certain  territory  hereinafter 
described,  for  the  sale  of  said  Ford  automobiles  and 
parts,  and  first  and  second  parties  are  willing  to  ap- 
point third  party,  with  certain  limited  authority  and 
upon  the  following  terms  and  conditions  only: 

APPOINTMENT  AS  SUB-LIMITED  AGENT. 

NOAV,  THEREFORE,  this  witnesseth: 

( 1 )  That  second  party  hereby  designates  and  the 
first  party  hereby  confirms  the  third  party  as  Sub-Lim- 
ited Agent  with  certain  authority  as  herein  expressly 
stated  only,  for  the  purpose  of  negotiating  sales  of  first 
party's  product  to  users  only,  in  the  methods  and  upon 
the  terms  and  within  the  territory  herein  specifically 
set  forth. 
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POWERS. 

(2)  That  third  party  shall  have  no  authority  or 
power  or  duty  whatsoever,  except  as  herein  expressly 
conferred. 

AUTOS  ON  CONSIGNMENT. 

(3)  That  first  party  will  consign  its  Ford  auto- 
mobiles to  the  third  party  through  the  second  party  to 
be  sold  to  users  only,  and  not  for  re-sale,  upon  bills  of 
sale  to  be  executed  by  the  first  party  only,  as  here- 
inafter provided. 

TERRITORY. 

(4)  That  third  party  shall  arrange  for  sales  of 
Ford  automobiles  only  to  residents  of  the  following 
specified  territory  shown  on  the  attached  map,  and 
to  no  other,  namely: 

North  line  running  directly  east  and  west  through 
south  portion  of  Hubbard,  South  line  between  Town- 
ship line  five  and  six,  east  line  County  line,  West  line 
Count}'^  line  (map). 

RESIDENCE  DEFINED. 

In  this  connection,  it  shall  be  construed  that  a  pur- 
chaser resides  at  either  (a)  his  legal  domicile;  (b)  the 
place  where  he  sojourns  for  not  less  than  three  con- 
secutive months;  (c)  his  permanent  place  of  business 
or  occupation;  or  (d)  either  home  where  more  than  one 
is  maintained.  The  decision  of  the  first  party  in  all 
violations  of  this  sub-division  shall  be  final  and  con- 
clusive with  no  recourse  or  appeal  on  the  part  of  the 
other  parties. 

DAMAGES    FOR    BREACH    TERRITORIAL 
RESTRICTIONS. 

(5)  The  sales  of  Ford  automobiles  to  residents  out- 
side of  third  party's  own  territory  is  a  serious  trespass 
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upon  the  rights  and  earnings  of  otlier  limited  Agents 
and  Sub-Limited  Agents,  and  tends  to  destroy  the  or- 
ganization and  business  of  the  first  party,  and  there- 
fore, it  is  agreed  that  the  territorial  restrictions  and 
limits  set  forth  herein  are  of  vital  consequence  to  the 
first  party  and  its  business,  as  well  as  to  the  business 
of  all  other  Limited  Agents  and  Sub-Limited  Agents, 
and  therefore,  for  any  and  each  violation  of  the  same 
by  the  third  party,  third  party  hereby  agrees  to  pay  to 
the  first  party  the  sum  of  Two  hundred  fifty  dollars 
($250.00)  as  and  for  liquidated  damages.  Said  sum 
or  simis  may  be  deducted  from  any  deposit  he  may  have 
with  the  first  party,  or  from  any  sums  which  first  party 
may  o^ve,  for  business  done,  to  third  party.  First  party 
may  also  cancel  this  contract  for  any  such  violation. 

PRICES. 

(6)  Third  party  shall  arrange  for  sales  of  Ford 
automobiles  to  users  at  tlie  first  party's  full  advertised 
list  prices  onlv,  current  at  date  of  sale,  plus  Fifty-three 
and  25/100  Dollars  ($53.25)  for  each  automobile  for 
freight  charges  and  delivery  expenses,  plus  the  amount, 

if  any,  of  any  present  or  future  United  States  tax  or 
excise  upon  or  in  respect  of  each  automobile  or  sale 
thereof.  Wherever  the  words  "List  price"  are  used 
herein  they  mean  the  latest  retail  selling  price  estab- 
lished or  fixed  by  the  first  party. 

SALES  OF  AUTOS  FOR  CASH  ONLY. 

(7)  Third  party  shall  arrange  all  sales  of  Ford  au- 
tomobiles for  cash  only;  but  if  third  party  should  ac- 
cept anything  but  cash  payment  on  Ford  automobiles, 
it  must  be  upon  his  own  responsibility  and  for  his  own 
account  solely,  and  he  must  remit  cash  only  to  second 
party  or  first  party. 

REBATES  FORBIDDEN. 

(8)  Third  party  will  not  render  any  services  or 
supply  any  goods  either  gratis  or  at  reduced  prices,  nor 
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do  or  j>ermit  any  act  whatsoever  either  directly  or  in- 
directly, or  through  other  parties,  that  would  directly  or 
indirectly  have  the  effect  of  reducing  the  said  current 
advertised  list  prices  of  Ford  automobiles,  plus  freight 
and  delivery  charges,  and  said  United  States  tax  or 
excise,  if  any,  and  in  the  event  of  a  breach  or  viola- 
tion hereof,  third  party  shall  pay  to  the  first  part}^  the 
sum  of  Two  hundred  fifty  dollars  ($250.00)  for  every 
such  breach  or  violation  as  and  for  liquidated  damages 
arising  to  the  first  party  and  its  business  by  reason  of 
such  breach  or  violation,  or  the  same  sum  may  be  de- 
ducted from  any  moneys  in  first  party's  hands  belong- 
ing to  third  party  or  which  first  party  may  owe,  for 
business  done,  to  third  partj^  First  party  may  also 
cancel  this  contract  for  any  such  violation. 

CHANGES  IN  PRICE. 

(9)  The  first  party  may  change  the  list  prices  of 
any  of  its  products  at  any  time  it  may  choose,  and  third 
party  shall  conform  to  such  changes  immediately  upon 
receiving  notice  thereof,  and  in  case  of  increase  or  re- 
duction in  such  list  prices,  first  party  shall  not  be  bound 
to  make  any  allowance  to  third  party  in  cases  of  au- 
tomobiles shipped  before  such  changes  take  effect,  and 
the  third  party's  commission  on  automobiles  as  yet  un- 
sold by  him  shall  be  the  difference  between  the  eighty- 
five  per  cent  (85^^)  advanced  by  him  on  such  automo- 
biles and  the  new  selling  price,  provided ;  that  in  case  of 
a  reduction  in  price  there  will  be  allowed  to  third  party 
a  proportionate  rebate  on  his  advances  made  on  such 
automobiles  as  still  remain  unsold  in  his  possession  at 
the  date  of  such  reduction  as  to  automobiles  shipped  to 
the  third  party  within  thirty  days  immediately  before 
such  date,  but  none  as  to  those  shipped  prior  to  such 
thirty  day  period. 

ADVANCES. 

(10)  Third  party  shall  advance  in  cash  to  second 
party  or  first  party  as  the  case  may  be,  eighty-five  per 
cent  (85^«)  of  the  full  advertised  list  price  at  the  time 
of  the  consignment  of  its  automobiles  to  third  party. 
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FREIGHT. 

( 11 )  Third  party  shall  pay  all  freight  paid  out  and 
to  be  paid  out  on  the  particular  automobiles  from  De- 
troit or  branch  factory  and  advance  freight  if  any,  as 
the  case  may  be,  to  third  party's  place  of  business. 

TITLE  OF  AUTOS. 

(12)  First  party  shall  retain  all  and  complete  title 
to  each  automobile  until  actual  bill  of  sale,  signed  and 
executed  by  first  party,  has  been  delivered  to  the  ven- 
dee, who  shall  be  only  a  user;  that  is,  one  who  has  pur- 
chased for  immediate  use  and  not  for  re-sale  the  Ford 
automobile,  at  full  advertised  list  price,  plus  freight 
and  delivery  charges,  and  said  United  States  tax  or  ex- 
cise, if  any,  and  without  rebate,  donation  or  drawback 
of  any  character  whatsoever.  And  any  attempt  to  sell 
or  dispose  of  or  deliver  any  Ford  automobile  at  less  than 
such  price  shall  be  utterly  void  and  shall  pass  no  title 
whatsoever. 

LIEN  FOR  ADVANCES.     INSURANCE. 

(13)^  Third  party  shall  have  a  lien  on  each  Ford 
automobile  for  the  eighty-five  per  cent  (85^^)  advanced 
by  him  on  the  same  and  for  freight  paid  by  him  on  the 
same,  and  he  shall  keep  and  maintain  insurance  so  as  to 
protect  himself  against  loss. 

RETAIL  BUYERS'  ORDERS. 

(14)  Third  party  shall  take  from  each  proposed 
purchaser  of  a  Ford  automobile  and  immediately  for- 
ward to  second  party  for  the  first  party,  a  written  or- 
der duly  signed  by  him,  upon  the  regular  blank  "Retail 
Buyer's  Order,"  furnished  b}^  first  part3%  without  al- 
terations or  changes  except  the  filling  in  of  blanks,  and 
third  party  will  make  no  arrangement  for  the  sale  of  a 
Ford  automobile  without  taking  such  written  signed 
order. 
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DEPOSITS  ON  AUTOS. 

(15)  xA.ll  deposits  of  money,  checks,  etc.,  on  Ford 
automobiles  made  by  proposed  buyers  shall  be  remitted 
inmiediately  when  received  with  the  Retail  Buyer's  Or- 
der to  the  second  ])arty  for  the  account  of  the  first  party, 
who  shall  be  the  custodian  thereof,  and  first  party  will 
make  proper  disposition  thereof  when  the  transaction  is 
closed  according  to  the  rights  of  all  parties. 

COMPANY  MAY  REJECT  ORDERS. 

(16)  The  dealings  of  the  third  party  with  a  pro- 
posed purchaser  of  an  automobile  or  the  taking  of  a 
signed  order  blank  as  herein  required  or  a  deposit  or 
both,  shall  not  constitute  a  sale,  nor  shall  first  party 
be  bound  to  accept  such  order,  but  first  party  may 
wholly  reject  the  same  for  any  reason  satisfactory  to 
first  party,  and  the  proposed  purchaser  shall  acquire  no 
rights  whatever  in  the  automobile  until  delivery  of  the 
duly  executed  bill  of  sale  as  herein  provided. 

WEEKLY  REPORTS  OF  BUSINESS. 

(17)  The  third  party  shall  report  each  v/eek  to 
second  party  for  transmission  to  first  party  all  Ford 
automobiles  contracted  for  by  him  with  purchasers  un- 
der this  agreement,  giving  motor  number  and  descrip- 
tion of  each  automobile  sold  or  contracted  for,  the  date 
of  sale  and  full  name  and  address  of  each  purchaser. 

WARRANTY. 

(18)  Third  party  shall  have  no  authority  to  make 
any  warranty  whatsoever  of  Ford  automobiles,  but  the 
purchaser  shall  be  referred  to  the  provisions  of  the  Re- 
tail Buyer's  Order  and  Bill  of  Sale  in  that  behalf.  Third 
party  shall  have  no  authority  to  make  any  Avarranty 
representing  first  party,  of  any  parts  or  accessories. 
The  current  printed  literature  issued  by  the  first  party, 
will  contain  the  only  warranties  of  parts  or  accessories 
made  by  first  party. 
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REPRESENTATIONS. 

(19)  The  third  party  shall  make  no  representa- 
tions as  to  Ford  automobiles  or  parts  or  accessories, 
except  the  same  as  are  set  forth  in  the  printed  litera- 
ture issued  by  the  first  party.  If  third  party  violates 
these  provisions  he  may  be  personally  liable,  but  shall 
not  in  any  wise  bind  the  first  party. 

CLAIMS  AGAINST  CARRIERS. 

(20)  In  case  of  damage  to  automobiles  by  carriers 
in  transit  to  third  party,  collection  from  the  carrier 
shall  be  made  in  the  name  of  the  first  party  as  the  owner 
of  such  automobiles— but  as  between  the  parties  here- 
to, the  third  party  shall  be  entitled  to  eighty-five  per 
cent  (85^^)  of  the  amounts  realized,  less  the  like  pro- 
portion of  expenses  of  collection,  or  the  first  party  may, 
at  its  option,  assign  to  third  party  all  its  claims  in  such 
matter,  whereupon  third  party  shall  present  and  prose- 
cute his  own  claim  without  any  liability  of  the  first  party, 
and  it  is  stipulated  that  first  pait}'  shall  not  be  liable  to 
the  third  party  for  any  injury  or  damage  to  the  auto- 
mobile after  it  is  once  delivered  to  the  carrier  or  for 
an}^  return  of  the  advances  thereon. 

KEEP  PLACE  OF  BUSINESS. 

(21)  That  third  party  will  maintain  on  his  own 
account  and  at  his  own  expense,  a  place  of  business  and 
properly  equipped  repair  shop  prominently  located  in 
Woodburn  for  the  purpose  of  conducting  such  Sub- 
Limited  Agency  business,  and  shall  employ  competent 
and  efficient  salesmen,  and  first  party  shall  not  in  any 
wise  be  responsible  for  the  charges  connected  with  such 
place  of  business,  nor  shall  third  party  have  any  author- 
ity to  render  first  party  responsible  for  the  rent,  taxes, 
wages,  or  other  charges  or  liabilities  of  any  nature  what- 
soever arising  out  of  such  business  or  in  connection  with 
such  place  of  business. 
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THEFT   OF   DAMAGE    TO   AUTOS.     FIRST 
PARTY  NOT  LIABLE  FOR  DAMAGES. 

(22)  Third  party  shall  safely  keep  and  he  hereby 
agrees  to  save  first  party  harmless  against  theft  or 
damage  of  any  kind  to  said  Ford  automobiles  while  in 
his  possession  under  consignment,  and  in  consideration 
of  his  being  granted  this  agency,  he  expressly  agrees 
that  he  will  bear  all  damage  or  injury  arising  from  theft, 
accident,  injury  or  other  cause  to  said  automobiles  so 
consigned  to  him  while  in  his  possession,  or  while  in 
transit  from  first  party  or  second  party  to  third  party. 
Inasmuch  as  first  party  bases  its  output  and  expendi- 
tiu'cs  upon  the  orders  given  by  its  Limited  and  Sub- 
Limited  Agents,  therefore,  and  in  consideration  of  this 
contract  the  third  party  hereby  agrees  to  arrange  sales 
under  the  terms  of  this  contract  and  by  and  in  accord- 
ance with  the  methods  herein  provided,  of  all  the  auto- 
mobiles consigned  and  delivered  to  him  pursuant  to  his 
orders  for  the  same,  and  first  party  shall  not  be  liable 
to  return  to  third  party  his  advances  on  same.  The  third 
party  also  agrees  to  save  first  party  harmless  against 
any  and  all  claims  made  against  first  party  by  any 
person  or  persons  not  parties  hereto  for  damages  aris- 
ing out  of  the  conduct  of  third  party's  said  business  or 
Sub-Limited  Agency  whether  from  accident  or  injury 
or  collision  or  loading  or  unloading  or  driving  or  theft 
or  fire  or  from  any  cause  of  any  and  every  nature 
whatsoever. 

TAXES. 

(23)  The  third  party  shall,  as  a  part  of  the  ex- 
penses of  his  business,  pay  any  taxes  that  may  be  levied 
upon  or  against  or  on  account  of  such  business  or  his 
stock,  or  of  any  of  such  automobiles  as  may  be  in  his 
possession,  or  in  transit  on  bill  of  lading,  or  otherwise, 
for  delivery  to  him. 

SIGNS.     ADVERTISEMENTS. 

(24)  The  third  party  agrees  to  conspicuously  dis- 
play signs  on  and  in  his  building  and  windows,  desig- 
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nating  that  he  is  the  "Sub-Umited  Agent  for  Ford 
cars"  for  the  territory  specified  herein  and  he  shall 
advertise  the  first  party's  product  effectively  in  the  lo- 
cal papers  and  give  his  immediate  and  careful  atten- 
tion to  all  in(juiries,  and  give  good  representation  to  all 
interests  of  first  party  in  the  territory  aforesaid.  Third 
party  agrees  not  to  advertise  or  trade  in  the  first  party's 
product  in  such  a  way  as  to  be  an  annoyance  or  in- 
jurious to  first  party  or  any  of  its  duly  a])pointed  lim- 
ited Agents  or  Sub-Limited  Agents,  and  that  he  will 
not  repeat  any  such  advertisements  or  publish  any  form 
of  advertising  containing  matter  to  which  the  first  party 
has  objected,  and  that  he  will  follow  as  closely  as  pos- 
sible the  advertising  copy  provided  from  time  to  time 
by  the  first  party.  When  agency  of  third  ])arty  is  can- 
celled or  terminated  he  agrees  to  remove  all  such  signs 
and  cease  such  advertising. 

REPAIRS,  NUMBER  PLATES,  ETC. 

(25)  Third  party  agrees  that  he  will  make  repairs 
on  all  Ford  automobiles  in  his  territory,  or  coming  into 
his  territory,  whether  sold  through  him  or  not,  and  to 
perform  this  work  promptly  and  in  workmanlike  man- 
ner, and  that  he  will  not  remove  or  alter  the  first  party's 
patent  plate,  motor  number,  or  other  numbers  or  marks 
affixed  to  any  Ford  automobile,  or  suffer  the  same  to  be 
done,  and  that  he  will  not  materially  change  any  au- 
tomobile consigned  to  him  by  the  first  party. 

DEMONSTRATOR. 

(26)  Third  party  agrees  to  purchase  from  first 
party  or  through  second  party  for  himself  and  keep  in 
use  at  all  times  at  least  one  Ford  automobile  of  the 
current  year's  model,  for  the  sole  purpose  of  demon- 
stration and  exhibition  to  intending  purchasers  and  to 
maintain  same  in  proper  running  condition  and  good, 
clean  order  and  repair  at  all  times.  If  he  sells  said 
automobile  before  the  same  has  been  in  actual  use  three 
months,  third  party  agrees  that  he  will  sell  same  at  the 
full  advertised  list  price  only,  and  within  his  own  ter- 
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ritory  only,  as  provided  in  sub-divisions  four,  six  and 
eight  hereof.  For  any  l)reach  of  this  provision  the  third 
party  shall  pay  to  first  ])arty  Two  hundred  fifty  dollars 
{$2,50.00)  as  reasonable  liquidated  damages.  The  only 
warranty  of  such  demonstrating  or  service  cars  by  the 
first  party  is  agreed  to  be  the  same  as  that  given  by 
first  party  on  automobiles  sold  to  the  general  public 
and  which  is  ])rinted  in  the  Retail  Buj^er's  Order. 

PATENTS. 

(27)  P'irst  party  owns,  and  the  Ford  automobiles 
are  manufactin-ed  under,  and  embody  the  following  let- 
ters patent  of  the  United  States,  or  some  of  them, 
namely : 

United  States  letters  patent  No.  747,909  issued  De- 
cember 22,  1903. 

United  States  letters  patent  No.  773,934  issued  No- 
vember 1,  1904. 

United  States  letters  patent  No.  787,908  issued 
April  25,  1905. 

United  States  letters  patent  No.  847,405  issued 
March  19,  1907. 

United  States  letters  patent  No.  879,757  issued  Feb- 
T\\2iYy  18,  1908. 

United  States  letters  patent  No.  1,005,186  issued 
October  10,  1911. 

United  States  letters  patent  No.  1,012,620  issued 
December  26,  1911. 

United  States  letters  patent  No.  1,044,038  issued 
November  12,  1912. 

United  States  letters  patent  No.  1,066,729  issued 
July  8,  1913. 

United  States  letters  patent  No.  1,073,569  issued 
September  16,  1913. 

United  States  letters  patent  No.  1,075,557  issued 
October  14,  1913. 
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United  States  letters  patent  No.  1,078,042  issued 
November  11,  1913. 

United  States  letters  patent  No.  1,098,361   issued 
May  26,  1914. 

and  of  applications  for  letters  patent  now  pending  and 
undetermined.  First  part}-^  further  owns,  and  Ford 
automobiles,  parts  and  accessories  are  manufactured 
and  sold  under  and  embody  tlie  exclusive  right  to  the 
use  of  the  name  "FORD"  acquired  by  and  through 
United  States  copyright  and  trademark  registration 
numbers  74,530,  issued  July  20th,  1909  (scri])t  word 
"FORD"),  and  98,655,  issued  July  28th,  1914  (winged 
pyramid  design),  together  with  the  rights  acquired  and 
establislied  thereto  by  and  through  fair  trade  and  trade 
user.  The  validity  of  each  of  said  patents  and  of  the 
said  copyright,  registration  and  trade  user  rights,  and 
of  the  claims  of  the  first  party  under  said  applications 
is  hereby  expressly  admitted;  and  it  is  agreed  that 
the  sale  and  use  of  said  automobiles  as  delivered  to  the 
third  party  are  restricted  according  to  the  terms  of  this 
agreement  of  agency,  and  that  no  license  to  handle  or 
use  said  automobiles  imder  such  patents  and  applica- 
tions, except  strict^  in  accordance  with  the  terms  and 
conditions  of  this  contract,  is  given;  that  third  party's 
right  to  handle  and  deliver  said  automobiles  embodying 
said  patents  and  inventions,  is  restricted  and  limited 
by  this  contract  in  its  terms,  and  that  no  person  shall 
acquire  the  right  to  use  said  automobiles  or  to  own  the 
same  if  there  be  any  violation  of  the  territorial  or  price 
restrictions  set  forth  herein;  and  any  such  violation  shall 
constitute  an  infringement  of  each  and  everj'  of  said 
patents,  applications  and  inventions. 


COMMISSIONS. 

(28)  As  third  party's  commission  for  making  such 
sales  of  Ford  Automobiles,  first  ])arty  Mill,  after  ])ay- 
ment  by  the  purchaser,  allow  to  third  ])arty  (except  in 
the  cases  specified  in  sub-division  nine  hereof)  fifteen 
per  cent  (15^°)  of  such  full  advertised  list  price,  and  will 
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allow  to  third  party  such  freight  and  delivery  charges, 
and  United  States  tax  or  excise,  if  any,  as  aforesaid. 


ADDED  COMMISSIONS, 

(29)  First  party  agrees  to  allow  and  pay  to  third 
party  the  following  additional  commissions  on  the  net 
amount  of  husiness  he  shall  do  hereunder  during  the 
term  of  this  agreement  upon  Ford  automobiles,  but 
not  on  Ford  parts,  repairs  or  accessories,  namely:  No 
added  commissions  whatever  when  his  said  business 
shall  total  less  than  $5,000.00,  but  when  the  third  party 
shall  have  done  such  business  (not  including  freight 
charges  and  not  including  his  fifteen  per  cent  (15%) 
commission)  to  the  amount  of  $5,000.00,  his  right  to 
additional  commissions  shall  begin,  and  he  shall  be  en- 
titled to  such  added  commissions  as  follows:  On  all 
such  business  totaling  less  than  $10,000.00,  one  per  cent 
(1%)  ;  if  $10,000.00  and  less  than  $20,000.00,  two  per 
cent  (2%)  on  all  such  business;  if  $20,000.00  and  less 
than  $35,000.00,  three  percent  (3%)  on  all  such  business ; 
if  $35,000.00  and  less  than  $50,000.00,  four  per  cent 
(4%)  on  all  such  business;  if  $50,000.00  or  more,  five 
per  cent  (5% )  on  all  such  business.  That  is,  for  illustra- 
tion, if  he  shall  have  done  $7,000.00  total  business  as 
above  described,  his  commission  shall  be  one  per  cent 
(1%)  on  all  of  such  $7,000.00.  If,  for  illustration,  his 
total  business  as  above  described  shall  be  $34,900.00, 
his  commission  shall  be  three  per  cent  (3%)  on  all  of 
such  $34,900.00  If  $49,900.00,  then  four  per  cent  ( 4% ) 
upon  all  of  such  $49,900.00;  if  it  shall  total  $50,000.00, 
then  five  per  cent  (5%)  on  all  of  such  $50,000.00,  and 
likewise  five  per  cent  (5%)  upon  all  such  business  over 
$50,000.00. 

If  any  pajTnents  shall  have  been  made  to  third  party 
during  the  year  on  the  one  per  cent  (1%)  basis  or  any 
lower  basis  than  he  shall  finally  be  entitled  to  such 
payments  shall  be  credited  on  the  final  amount  owing 
him  and  shall  be  deducted  when  he  becomes  entitled  to 
and  shall  receive  the  higher  percentages. 
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COMPANY  MAY  SEIJ.  DIRECT. 

(30)  First  party  and  second  party  hereby  ex])ress- 
ly  reserve  to  each  the  right  to  make  direct  sales  to  cus- 
tomers in  the  territory  above  described,  and  in  such 
case  will  pay  one  (and  only  one)  commission  of  five 
per  cent  (S^'')  of  the  list  price  of  the  automobile  or 
automobiles  so  sold,  after  first  or  second  party  shall 
have  received  the  full  ])urchase  price  in  cash,  to  the 
third  party.  This  provision  shall  not  apply  to  sales 
of  parts  or  accessories,  which  are  otherwise  provided  for 
herein,  nor  to  sales  made  to  purchasers  doniiciled  or 
residing  outside  said  territory  within  the  meaning  of 
Sec.  four  of  this  agreement,  even  though  delivery  should 
be  made  within  said  territory  to  residents  of  such  other 
territory. 

STOCK  OF  FORD  PARTS. 

(31)  Third  party  agrees  th.at  he  will  ])urchase  from 
the  first  party  on  his  own  account  and  carry  on  hand 
at  third  party's  place  of  business  aforesaid,  a  stock  of 
Ford  parts  that  will  inventory  at  all  times  during  tlie 
term  of  this  agency  contract,  not  less  than  Two  Hun- 
dred Dollars  ($200.00)  at  the  list  price,  and  first  party 
shall  have  the  right  to  send  its  presentative  to  inventory 
such  stock  of  Ford  parts  as  third  party  may  have  on 
hand,  at  any  time  during  the  term  of  this  contract. 
First  party  may  cancel  this  contract  for  any  breach  of 
this  provision.  Inasmuch  as  the  reputation  of  Ford  au- 
tomobiles is  often  injured  by  the  use  therein  of  inferior 
parts  not  made  or  furnished  by  the  Ford  JNIotor  Com- 
pany, therefore,  the  third  party  also  hereby  agrees  that 
all  his  purchases  of  parts  of  Ford  automobiles  shall 
be  made,  as  to  all  parts  listed  in  its  parts  catalogue, 
exclusively  from  the  first  party,  and  that  he  will  not 
use,  sell  or  recommend  to  Ford  owners  similar  parts 
manufactured  by  others. 

DISCOUNT  ON  PARTS. 

(32)  First  party  agrees  to  allow  the  third  party  a 
discount  of  Twenty-five  per  cent  (25%)  on  all  parts  of 
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Ford  automobiles  listed  in  the  Ford  parts  price  lists, 
excepting  on  bodies,  on  which  the  discount  shall  be 
fifteen  per  cent  (15'^'')  only.  These  discounts  are  al- 
lo^^'ed  in  consideration  of  third  party's  agreement  to 
carry  stock  as  provided  in  sub-division  thirty-one  above, 
and  in  consideration  of  the  other  provisions  of  this  con- 
tract. 

RETURN  OF  PARTS. 

(33)  The  third  ])arty  shall  have  the  right  and 
privilege  of  returning  to  first  party  at  the  place  of 
purchase  at  any  time  during  the  term  of  this  contract, 
or  witliin  tliirty  days  after  its  cancellation  or  expiration, 
but  at  his  ov,n  ex])ense,  for  credit  at  the  i)urchase  price, 
all  such  new  parts  of  first  part^'^'s  automobiles  as  he  may 
desire,  except  bodies,  tops,  tires,  lamps,  generators, 
speedometers,  windshields,  and  other  equipment  known 
in  the  trade  as  "accessories"  provided  same  are  in  as  good 
condition  as  when  sold  by  the  first  party  or  second  party 
to  the  third  part}\ 

COMPANY  MAY  SELL  PARTS. 

(34)  First  party  and  second  party  reserve  the 
right  and  privilege  to  sell  and  deliver  or  cause  to  be 
sold  and  delivered  any  parts  of  Ford  automobiles,  re- 
pairs, accessories  or  other  goods  that  may  be  ordered 
from  them  by  any  person  or  persons  within  the  terri- 
tory covered  by  this  agreement,  without  the  payment  of 
any  profit  or  allowance  or  any  discount  or  credit  what- 
ever to  the  third  party  upon  such  sales.  It  is  expected 
and  intended  that  third  party  will  carry  the  stock  of 
Ford  parts,  repairs  and  accessories  as  herein  provided, 
and  that  nearly  all  orders  for  such  parts,  repairs  and  ac- 
cessories will  be  placed  with  him  by  all  persons  in  the 
above  described  territory. 

CLAIMS. 

(35)  It  is  further  agreed  that  no  claims  regarding 
errors  in  shipments  or  billings  are  to  be  recognized  by 
first   party,   unless  received   in  writing  either  by   the 
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first  party  or  the  second  party  from  the  third  party 
within  ten  days  after  receipt  of  the  goods  by  the  third 
party. 

CRATING,  ETC.,  EXTRA. 

(36)  The  first  party  will  be  entitled  to  receive  an 
extra  charge  for  crating,  packing,  double  decking  and 
loading,  which  the  third  party  shall  stand  and  pay  as  a 
part  of  the  expenses  of  conducting  his  business. 

DELAYS  IN  SHIPMENTS. 

(37)  The  first  party  shall  not  be  liable  in  any  way 
for  delayed  shipments  of  any  goods  ordered,  or  on  ac- 
count of  shipments  by  any  other  than  a  specified  route. 

PAYMENTS  AT  HOME  OR  BRANCH  OFFICE 

(38)  The  third  party  agrees  to  take  up  all  sight 
drafts  with  exchange  drawn  on  him  by  the  first  party 
for  automobile  consignments  or  for  shipments  of  parts, 
when  shipments  arrive  or  when  sight  drafts  are  pre- 
sented, the  intent  hereof  being  that  payments  are  to  be 
made  to  the  first  party  at  its  home  or  branch  office,  but 
if  it  elects  to  draw  drafts,  the  same  will  be  honored  with 
exchange  by  third  party. 

DEPOSITS. 

(39)  As  a  guarantee  of  the  full  and  faithful  per- 
formance by  the  third  party  of  all  the  terms  and  con- 
ditions of  this  agreement,  the  third  party  has  deposited 
with  the  first  party  the  sum  of  Two  Hundred  Dollars 
($200.00)  in  cash,  and  it  is  agreed  that  the  first  party 
may,  at  its  option,  apply  any  part  or  all  of  said  amount 
towards  the  liquidation  of  any  past  due  accounts  owing 
by  third  party  to  first  party,  or  any  other  legitimate 
claims  arising  from  the  third  party's  failing  to  perform 
the  obligations  of  this  agreement,  and  the  balance  of 
said  contract  deposit,  if  any,  shall  be  returned  to  the 
third  party  at  the  termination  of  this  agreement  and  the 
fulfillment  of  all  its  requirements.  In  case  of  cancella- 
tion or  termination  of  this  contract  as  herein  provided, 
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such  deposit  balance  on  hand  may  be  retained  by  first 
party  as  security  for  and  until  the  fulfillment  of  all 
provisions  hereof  as  to  the  winding  up  of  the  business 
of  the  agency  and  final  disposition  of  all  unsold  cars  as 
stipulated  herein.  Third  party  shall  not  be  at  liberty 
to  treat  said  deposit  as  an  offset  against  any  accounts 
owing  by  him  to  first  party. 

ESTIMATE  OF  AUTOS  REQUIRED. 

(■10)  In  order  that  first  party  may  determine  the 
prospective  requirements  of  its  business  for  the  business 
year  ending  July  31,  1916,  and  may  base  its  con- 
tracts for  materials,  etc.,  thereon,  the  third  party  agrees 
that  he  will  require  consignments  of  not  less  than  22 
Ford  automobiles  for  his  said  territory  between  the 
date  hereof  and  July  31,  1916,  to  be  shipped  in  the 
various  months  as  per  the  following  schedule,  and  he 
hereby  makes  requisition  for  such  automobiles  to  be 
shipped  as  stated,  namely: 

In  August,  1915,  8  autos  In  February,  1916,  0  autos 
In  September,  1915,  0  autos  In  March,  1916,  0  autos 
In  October,  1915,  0  autos  In  April,  1916,  8  autos 
In  November,  1915,  0  autos  In  May,  1916,  3  autos 

In  December,   1915,  0  autos  In  June,  1916,  0  autos 

In  January,      1916,  3  autos  In  July,  1916,  0  autos 

REQUISITIONS  MAY  BE  DECLINED. 

(41)  First  party  agrees  that  the  foregoing  requisi- 
tions of  the  third  party  will  receive  first  party's  care- 
ful and  good  faith  attention,  but  first  party  does  not 
agree  absolutely  to  fill  them,  but  expressly  reserves  the 
right  to  refuse  them  from  time  to  time,  or  such  parts 
of  them  as  the  first  party  deems  necessary  or  proper, 
and  all  such  requisitions  are  subject  to  delays  occurring 
from  any  cause  whatsoever  in  the  manufacture  and  de- 
livery of  its  product — no  legal  liability  to  fill  such  req- 
uisitions being  incurred  under  any  circumstances.  And 
the  third  party  may  cancel,  upon  one  month's  full  writ- 
ten notice  to  first  party,  the  said  requisitions,  or  what 
remains  unfilled  thereof. 
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PRICE  MAY  BE  CHAXGED. 

(42)  It  is  further  agreed  that  the  foregoing  req- 
uisitions for  consignments  of  Ford  automo})iles  are 
given  by  third  party  and  received  by  first  party  sub- 
ject to  the  express  condition  that  prices  are  subject  to 
be  changed  by  the  first  party  at  any  time  during  the 
year  and  deposits  are  so  accepted;  in  the  event  of 
changes,  however,  the  third  party  may  cancel  such  re- 
maining requisitions,  and  may  demand  and  receive  back 
from  the  first  party  such  deposits  as  may  have  previously 
been  made,  less  any  amounts  for  which  third  ])arty 
may  be  obligated  or  owing  either  directly  or  indirectly 
to  the  first  party. 


NO  ASSIGNMENT. 

(43)  The  third  party  shall  have  no  right  to  assign 
this  contract,  or  any  interest  in  the  same,  without  the 
written  consent  of  the  first  party. 


METHODS  OF  TRANSACTING  BUSINESS. 
SAME  MAY  BE  CHANGED. 

(44)  The  intention  of  the  parties  is  that  third 
party  shall  transact  his  business  with  first  party 
through  the  second  party — receive  the  consignments  of 
automobiles  through  second  party,  make  advances  to 
second  party,  make  remittances  and  deposits  through 
second  party,  make  his  reports  and  send  his  Retail  Buy- 
ers' Orders,  receive  his  payments  or  commissions  and 
the  like  through  the  second  party,  and  generally  trans- 
act his  business  under  this  contract  through  the  second 
party;  but  all  final  authority  and  direction  shall  rest 
with  the  first  party,  who  may  order  or  direct  any  change 
in  methods  of  business  either  in  particular  instances  or 
in  general,  as  it  may  deem  best,  and  the  second  and  third 
parties  shall  conform  thereto. 
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DITTO. 

(45)  If  the  contract  of  the  Limited  Agency  which 
exists  between  first  party  and  second  party,  and  which 
covers  the  territory  of  third  party  herein  described,  to- 
gether with  other  territory,  shall  be  terminated  for  any 
reason  or  by  either  party,  then  the  first  party  shall 
take  over  this  contract  with  third  party  and  transact  the 
business  directly,  or  substitute  another  Limited  Agent 
as  the  second  party  hereto  at  first  party's  option. 

CANCELLATION. 

(46)  This  contract  shall  continue  in  force  and  gov- 
ern all  transactions  between  the  parties  until  July  31, 
1916,  but  it  is  agreed  that  either  the  first  or  third  party 
shall  be  at  liberty,  with  or  without  cause,  to  cancel  and 
annul  this  contract  at  any  time  upon  written  notice  by 
registered  mail  to  the  other  party  and  such  cancellation 
shall  also  operate  as  a  cancellation  of  all  orders  for  au- 
tomobiles, automobile  parts  or  attachments  which  may 
have  been  received  by  the  first  party  from  the  third 
party  prior  to  the  date  when  such  cancellation  takes 
effect. 

SALE  OF  AUTOS  ON  HAND  AT  TIME  OF 
TERMINATION. 

(47)  In  case  of  the  cancellation  or  expiration  of 
this  contract  the  first  party  may  at  its  option  retake  pos- 
session of  all  such  of  the  aforesaid  automobiles  as  third 
party  may  have  on  hand  on  consignment,  unsold  at  the 
date  of  such  cancellation  or  expiration  at  the  same  time 
returning  to  him  his  advancements  on  the  said  automo- 
biles; or  at  the  option  of  the  first  party  it  shall  be  the 
duty  of  the  third  party  and  he  undertakes  (for  the 
purpose  of  winding  up  the  affairs  of  his  said  Sub-Lim- 
ited Agency)  to  take  orders  for  the  sale  of  such  auto- 
mobiles as  he  may  have  on  hand  unsold  at  the  time  of 
such  cancellation  or  expiration  the  same  to  be  made 
strictly  under  and  in  accordance  with  the  terms  of  this 
contract  provided,  however,  if,  after  reasonable  effort 
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on  the  part  of  third  party  to  make  such  sale  there  shall 
remain  on  hand  any  such  automobiles  unsold  after  three 
months  from  date  of  such  cancellation  or  expiration,  then 
on  request  by  third  party  and  payment  by  liim  to  first 
party  of  ten  per  cent  (10^'')  additional  of  the  list  price 
first  party  will  sell  said  automobiles  to  said  third  party 
and  give  him  bill  of  sale  thereof  for  his  own  use  or  for 
such  other  disposition  as  he  may  choose  to  make. 


TERMINATION. 

(48)  Upon  termination  of  this  contract,  whether 
by  expiration  or  cancellation,  all  liability  on  the  part  of 
the  first  party  or  second  party  shall,  except  as  to  mat- 
ters pending  at  the  date  of  such  termination,  cease  and 
determine,  and  the  third  party  shall  have  no  claim  to 
commission,  rebate  or  damage,  notwithstanding  trans- 
actions may  thereafter  take  place  with  or  sales  be  made 
to  parties  with  whom  the  third  part}^  shall  have  dealt 
during  the  currency  of  this  contract. 


NO  WAIVER  OF  THESE  PROVISIONS. 

(49)  The  failure  of  the  first  party  to  enforce  at 
any  time  any  of  the  provisions  of  this  contract,  or  to 
exercise  any  option  which  is  herein  provided,  or  to  re- 
quire at  any  time  performance  by  the  third  party  of 
any  of  the  provisions  hereof,  shall  in  no  way  be  con- 
strued to  be  a  waiver  of  such  provisions,  nor  in  any  way 
to  affect  the  validity  of  this  contract  or  any  part  there- 
of, or  the  right  of  the  first  party  to  thereafter  enforce 
each  and  every  such  provision. 


MICHIGAN  CONTRACT. 

(50)      This  contract,   it   is  agreed,   is  a   INIichigan 
contract  and  shall  be  construed  as  such. 
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IX  WITNESS  WHEREOF  the  parties  have 
hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

Signature  of  the  First  Party 

FORD  MOTOR  COMPANY. 

By  W.A.RYAN  (L.  S.) 

Manager  of  Sales. 

Approved,  F.  B.  NORMAN, 

Branch  Manager. 

O.  K'd,  W.  S.  McNAMARA, 

Accounting. 

Ckd.  and  App.,  E.  W.,  Sales. 

Signature  of  the  Second  Party, 
VICK  BROS.  (L.  S.) 
By  GEO.  F.  VICK  (L.  S.). 

Witness:  CHAS.  E.  GODON. 

Signature  of  the  Third  Party, 

S.  E.  BRUNE  &  SON  (L.  S.). 
By  S.  E.  BRUNE  (L.  S.). 
Witness:  CHAS.  E.  GODON. 

BANK  OF  WOODBURN. 

(Name  of  Sub-Limited  Agent's  Bank.) 

Form  926. 

C.  R.  Oct.  22,  1913,  page  22,  $200.00  (Received 
Portland  Branch  Dec.  17, 1915) . 
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(Indorsed) 
Portland,  Ore.,  Branch 

1915-1916 

SUB-LIMITED  AGENCY  CONTRACT. 

File  No.  5172. 

FORD  MOTOR  COMPANY 

Highland  Park,  Michigan, 

WITH 

S.  E.  Brune  &  Son 

Street    

City,  Woodburn. 

State,  Oregon. 

Territory,  Woodburn,  Ore.,  and  vicinity. 

Dated  August  2,  1915. 

Expires  July  31st,  1916 
Under  Limited  Agent : 

Vick  Bros.,  Salem,  Ore. 
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EXHIBIT  "D." 

Our  Festival  Week  Special 

New  Ford  Touring  Cars 

$467.50  GASH 

We  Are  NOT  Agents  of  the  Ford  Motor 

Co.     Our  Territory  Is  Unlimited. 

Buy  That  New  Ford  Car  Now  and  Drive  It  Home 

BENJ.  E.  BOONE  &  GO. 
514  Alder  Street  Main  3966 


State  of  Oregon, 
County  of  Multnomah, — ss. 

I,  F.  B.  Xorman,  being  first  duly  sworn,  depose 
and  say  that  I  am  the  manager  of  plaintiff  corpora- 
tion, in  the  above  entitled  suit,  and  that  the  foregoing 
amended  and  supplemental  complaint  is  true  as  I  verily 
believe. 

F.  B.  NORMAN. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  June,  1916. 

(Seal)  E.  L.  McDOUGAI., 

Notary  Public  for  the  State  of  Oregon. 
My  commission  expires  Sept.  23,  1919. 

Filed  June  14,  1916. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to  wit,  on  the  8th  day  of  July,  1916, 
there  was  duly  filed  in  said  court,  and  cause,  a 
Stipulation  that  Motion  to  dismiss  Bill  of  Com- 
plaint and  to  strike  out,  filed  to  original  Bill  of 
Complaint  be  deemed  to  be  filed  to  Amended  and 
Supplemental  Bill  of  Complaint,  in  words  and 
figures  as  follows,  to  wit : 


STIPULATION  AS  TO  MOTION  TO  DISMISS 
AND  TO  STRIKE  OUT. 

It  is  hereby  stipulated  by  and  between  the  plain- 
tiff, Ford  Motor  Company,  by  its  attorneys,  JNIcDou- 
gal  &  McDougal,  and  the  defendant,  Benj.  E.  Boone 
&  Company,  et  al.,  by  their  attorneys  Messrs.  Little- 
field  &  Maguire,  that  the  motions  to  dismiss  and  strike 
and  make  more  definite  and  certain  heretofore  filed 
against  the  original  complaint  in  said  suit  shall  be  con- 
strued to  be  re-filed  as  to  the  amended  and  supplemental 
complaint. 

Dated  this  3d  day  of  July,  1916. 

E.  L.  McDOUGAL, 
Of  Attorneys  for  Plaintiff. 

LITTLEFIELD  &  MAGUIRE, 

Attorneys  for  Defendants. 

Filed  July  5,  1916. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to  wit,  on  the  5th  day  of  July,  1916, 
there  was  duly  re-filed  in  said  Court  and  cause, 
pursuant  to  stipulation,  Motion  to  dismiss 
Amended  and  Supplemental  Bill  of  Complaint  and 
to  Strike  out,  in  words  and  figures  as  follows,  to 
wit: 


MOTIOX  TO  DISMISS  AMENDED  AND  SUP- 
PLEMENTAL BILL  OF  COMPLAINT. 
MOTION  TO  STRIKE  OUT. 

Come  now  the  defendants  in  the  above  entitled  suit 
and  move  the  court  to  dismiss  the  complaint  heretofore 
filed  against  them,  upon  the  grounds,  and  for  the  fol- 
lowing reasons : 

I. 

That  said  complaint  does  not  show  any  facts  where- 
in and  whereby  it  appears  that  the  amount  in  con- 
troversy between  plaintiff  and  defendant  exceeds  the 
sum  of  $3000.00  exclusive  of  interest  and  costs. 

XL 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  against  the  defendants,  or 
any  one  of  them. 

III. 

That  said  complaint  does  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  prayed  for. 
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IV. 

That  said  complaint  does  not  show  that  the  defend- 
ant, or  any  one  of  them,  is  selhng  or  offering  for  sale, 
under  the  name  of  Ford,  Fords,  Ford  Cars,  Ford  Mo- 
tor Cars,  or  Ford  Automobiles,  or  any  products  other 
than  those  which  have  before  been  manufactured  by  the 
plaintiff  corporation. 

V. 

For  the  reason  that  in  said  complaint,  the  plaintiff 
endeavors  to  join  more  than  one  cause  of  suit. 

VI. 

To  dismiss  each  and  every  portion  of  said  complaint 
commencing  with  the  word  "and,"  in  line  1,  page  4, 
and  ending  with  the  word  "used"  in  line  26,  page  4, 
for  the  reason  that  the  same  is  frivolous,  impertinent,  ir- 
revelent  and  immaterial. 

VII. 

And  dismiss  all  of  that  portion  of  Paragraph  15, 
designated  as  sub-division  A,  and  all  that  portion  of 
said  Paragraph  designated  sub-divisoin  B,  and  all  that 
said  Paragraph,  designated  as  sub-division  C,  and  all 
that  said  portion  of  said  Paragi-aph  designated  as  sub- 
division D,  for  the  reason  that  the  same  is  frivolous,  im- 
pertinent and  scandalous,  and  has  no  bearing  upon  the 
cause  of  suit  which  the  plaintiff  could  and  would  have 
against  the  defendants. 

Attorneys  for  Defendants. 

Filed  June  12,  1916,  and  re-filed,  pursuant  to  Stip- 
ulation, July  5,  1916. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to  wit,  on  INIonday  the  17th  day  of 
July,  1916,  the  same  being  the  12th  judicial  day  of 
the  regular  July  term  of  said  Court;  present:  the 
Honorable  Robert  S.  Bean,  United  States  District 
Judge  presiding,  the  following  proceedings  were 
had  in  said  cause,  to  wit : 

ORDER  SUSTAINING  MOTION  TO  DISMISS. 

This  cause  was  heard  upon  the  motion  of  the  defend- 
ant to  dismiss  the  amended  and  supplemental  bill  of 
complaint  herein,  said  plaintiff  appearing  by  Mr.  E.  L. 
McDougal,  of  counsel,  and  said  defendant  appearing  by 
Mr,  Robert  F.  jNIaguire,  of  counsel;  on  consideration 
whereof,  it  is  ordered  and  adjudged  that  said  motion  be 
and  the  same  is  hereby  allowed. 

And  afterwards,  to  wit,  on  Monday,  the  31st  day  of 
July,  1916,  the  same  being  the  24th  judicial  day 
of  the  regular  July,  1916,  term  of  said  Court;  pres- 
ent: the  Honorable  Charles  E.  Wolverton,  United 
States  District  Judge  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit : 

FINAL  DECREE. 

Now  at  this  day  come  the  defendants  by  Mr.  E.  V. 
Littlefield,  of  counsel,  and  move  the  court  for  a  de- 
cree dismissing  the  Amended  and  Supplemental  bill 
of  complaint  herein;  and  it  appearing  to  the  court  that 
a  motion  filed  by  said  defendants  to  dismiss  the 
Amended  and  Supplemental  bill  of  complaint  was  here- 
tofore sustained  by  the  court  and  that  said  plaintiff  has 
failed  to  amend  said  bill  of  complaint  or  otherwise  plead, 
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within  the  time  fixed  by  the  rules  of  this  court,  it  is 
therefore, 

Ordered,  adjudged  and  decreed  that  the  Amended 
and  Supplemental  bill  of  complaint  herein  be  and  the 
same  is  hereby  dismissed  and  that  said  defendants  do 
have  and  recover  of  and  from  said  plaintiff  their  costs 
and  disbursements  herein  taxed  at  $36.10,  and  that  they 
have  execution  therefor. 

And  afterwards,  to  wit,  on  the  18th  day  of  September, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
an  Opinion  of  the  Court,  in  words  and  figures  as 
follows,  to  w^it : 

OPINION. 

Portland,  Oregon,  July  3,  1916, 

R.  S.  Bean,  District  Judge  (Oral)  : 

The  case  of  Ford  Motor  Company  vs.  Boone  was 
submitted  on  a  motion  for  a  preliminary  injunction. 
The  purpose  of  the  suit,  substantially  is  to  restrain  the 
defendant  companies  from  obtaining  Ford  automobiles 
from  so-called  agents  of  the  plaintiff  company  and 
selling  them  at  a  price  less  than  the  list  price.  At- 
tached to  the  bill  is  a  copy  of  the  contract  made  be- 
tween the  Motor  Company  and  its  agents  or  sub-agents. 
The  right  to  relief  depends  upon  the  construction  of 
this  contract.  If  it  is  a  mere  consignment  contract 
and  the  title  to  these  cars  remains  in  the  Ford  Com- 
pany then  the  defendants  should  be  restrained  from  in- 
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diicing  or  persuading  these  agents  to  violate  their  con- 
tract. 

Now,  this  contract  is  ach'oitly  drawn,  no  question 
about  that,  and  it  attempts  to  control,  not  only  the 
price  at  which  agents  or  sub-agents  of  the  company  shall 
sell  automobiles,  but  the  persons  to  whom  they  shall 
sell  them,  and  the  territory  in  which  they  shall  be  sold. 
It  purports  to  appoint  certain  persons  agents  or  lim- 
ited agents  of  the  plaintiff  company  for  the  sale  of  auto- 
mobiles within  designated  territories.  It  provides  that 
the  agents  shall  pay  to  the  company  85%  of  the  list 
price  at  the  time  the  cars  are  consigned,  in  other  words, 
shall  pay  the  85%,  which  is  all  the  Ford  Company  gets 
or  expects  to  get  from  the  sale  of  their  cars,  at  the 
time  the  cars  are  consigned  and  before  they  pass  into 
the  possession  of  the  agent.  In  addition  to  that,  the 
agent  is  required  to  pay  the  freight,  and  he  is  required 
to  sell  the  cars  at  a  price  not  less  than  the  list  price 
fixed  by  the  company.  It  is  further  provided  that  all 
applications  to  purchase  cars  shall  be  forwarded  by  the 
agent,  or  so-called  agent,  to  the  company,  and  shall 
be  approved  by  it  before  the  sale  is  made.  It  is  fur- 
ther provided  that  the  agent  shall  pay  the  insurance  on 
the  cars  and  all  expenses  of  maintaining  the  business, 
and  that  he  shall  not  sell  them  at  a  less  price  than  that 
fixed  by  the  company.  There  are  many  other  pro- 
visions in  the  contract  but  these  are  all  that  are  neces- 
sary for  present  purposes.  Now,  as  I  said,  the  con- 
tract attempts  to  control  the  price  at  which  the  agent 
shall  sell  cars,  not  only  the  price  at  which  he  shall  sell 
them  but  the  territory  in  which  they  shall  be  sold  and 
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the  persons  to  whom  sale  shall  he  made,  notwithstand- 
ing the  fact  that  it  requires  the  agent  to  pay  for  the 
cars  in  advance  before  they  receive  possession  of  them. 
In  other  words,  when  the  agent  complies  with  this  con- 
tract and  pays  for  the  cars,  the  title  vests  in  the  agent, 
and  thej^  are  his  property  from  that  time  on.  So  the 
question  presented  under  this  contract,  as  I  understand 
it,  is  v>hether  a  manufacturer  can  control  the  price  at 
which  his  product  shall  be  sold  in  the  market.  Upon 
that  question  there  has  been  considerable  discussion 
among  economists,  and  some  courts  have  held  that  a 
manufacturer  has  that  right,  but  the  question  came  be- 
fore the  Supreme  Court  of  the  United  States  in  the  case 
of  Dr.  Miles  Medical  Company  vs.  Parke  &  Sons  Com- 
pany, and  it  was  there  held  that  a  manufacturer  could 
not  control  the  price  at  which  his  products  were  sold 
after  he  had  once  parted  with  the  title  thereto.  In 
this  medical  case,  the  complainant  was  the  manufac- 
turer of  certain  medicines  by  a  secret  process,  and  it 
proposed  to  establish  a  minimum  price  at  which  sales 
should  be  made  by  its  vendees,  and  by  subsequent  pur- 
chasers who  trafficked  in  the  remedy.  To  accomplish 
this  result,  it  adopted  two  forms  of  contract,  one  with 
the  wholesaler  and  another  with  the  retailer,  and  stipu- 
lated in  these  contracts  the  price  at  which  its  product 
should  be  sold,  and  that  the  wholesaler  should  not  sell 
to  any  one  except  to  designated  retailers  and  those  ap- 
proved by  the  manufacturing  company.  It  was  charged 
in  the  bill  against  Parke  &  Sons,  who  had  acquired  some 
of  these  goods  and  were  threatening  to  sell  them  at 
cut-rate  prices,  or  prices  below  those  fixed  by  the  man- 
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ufacturer,  that  they  obtained  possession  of  these  goods 
from  the  wholesale  and  retail  dealers  by  unlawful  and 
fraudulent  means,  and  that  after  they  obtained  posses- 
sion of  the  goods,  they  advertised  them  for  sale  at  less 
than  manufacturer's  price.  It  was  also  alleged  that 
for  the  purpose  of  concealing  the  source  of  supply,  they 
removed  the  identifying  serial  numbers  so  that  it  was 
impossible  for  the  manufacturer  to  trace  these  goods 
and  ascertain  from  whom  the  defendants  received  them. 

This  case  went  to  the  Supreme  Court  of  the  United 
States,  and  after  a  thorough  consideration  of  the  mat- 
ter, the  court  held  that  the  injunction  should  not  issue. 
The  medical  company,  under  the  law,  had  no  right  to 
control  the  price  at  which  these  goods  should  be  sold 
in  the  market  after  it  had  once  parted  with  the  title. 

The  same  doctrine  was  subsequently  announced  by 
the  Supreme  Court  in  Bauer  vs.  O'Donnell  (229  U.  S. 
1 )  in  the  case  of  a  patented  article.  So,  whether  we  re- 
gard these  cars  as  a  patented  article,  or  the  plaintiff  as 
a  mere  manufacturer,  I  can  conceive  no  difference  in 
substance  between  this  case  and  the  Miles  case  and 
therefore  the  injunction  is  denied. 

There  are  some  statements  in  the  bill  that  the  de- 
fendants are  engaged  in  an  unfair  competition  with  the 
plaintiff,  but  the  bill  shows  that  it  is  engaged  in  sell- 
ing the  identical  article  manufactured  by  the  plaintiff 
and  it  does  not  pretend  or  represent  to  sell  any  other 
or  different  article,  and  therefore  it  is  not  engaged  in 
unfair  competition,  within  the  meaning  of  the  rule  that 
justifies  a  court  of  equity  interfering,  so  I  take  it,  un- 


48  Ford  Motor  Co. 

der  this  showing,  preliminary  injunction  ought  not  to 
issue. 

Filed  September  18,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to  wit,  on  the  18th  day  of  September, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
a  Petition  for  Appeal,  in  words  and  figures  as 
follows,  to  wit : 

PETITION  FOR  APPEAL. 

To  the  Honorable  R.  S.  Bean,  District  Judge: 

The  above  named  complainant.  Ford  IVIotor  Com- 
pany, a  corporation,  brings  this,  its  petition,  for  an  ap- 
peal to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  respectfully  shows  that  on  the  31st  day  of 
July,  1916,  there  was  rendered  and  entered  in  the  above 
entitled  court,  a  decree  dismissing  complainant's  bill 
in  the  above  entitled  suit  and  assessing  defendants'  costs 
at  $36.10,  and  in  the  proceedings  had  prior  thereto  in 
this  suit  and  in  the  dismissal  of  said  bill  certain  errors 
were  committed  to  the  prejudice  of  the  plaintiff,  all 
of  which  will  more  in  detail  appear  from  the  assign- 
ment of  errors  which  is  filed  with  this  petition,  wherein 
the  above  named  plaintiff  prays  that  this  appeal  may 
be  allowed  from  the  above  entitled  court  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Dis- 
trict for  the  correction  of  the  errors  so  complained  of 
and  that  a  transcript  of  the  record,  proceedings  and 
papers  in  this  suit  duly  authenticated,  may  be  sent  to 
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said  Circuit  Court  of  Appeals  and  that  all  other  pro- 
ceedings in  the  above  entitled  District  Court  be  sus- 
pended, stayed  and  superseded  and  that  judgment  and 
execution  herein  be  stayed  until  the  final  disposition 
of  said  appeal  in  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

Dated  this  18th  day  of  September,  1916. 

E.  L.  McDOUGAL, 

Attorney  for  Plaintiff. 

ALFRED  LUCKING, 

L.  B.  ROBERTSON, 
Of  Counsel. 

Filed  September  18,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to  wit,  on  the  18th  day  of  September, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
an  Assignment  of  Errors,  in  words  and  figures  as 
follows,  to  wit: 

ASSIGNMENT  OF  ERRORS. 

Now  on  this  18th  day  of  September,  1916,  comes 
the  above  named  plaintiff  and  complainant.  Ford  IMo- 
tor  Company,  a  corporation,  and  says,  that  in  the  rec- 
ords and  proceedings  of  said  court  in  the  above  entitled 
action,  and  in  the  final  decree  made  and  entered  herein 
on  the  31st  day  of  July,  1916,  there  is  manifest  error 
and  for  error  the  said  complainant  assigns  the  following: 
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I. 

That  the  court  erred  in  that  it  did  not  hold  tliat 
by  the  admission  of  the  motion  to  dismiss  the  bill  the 
words  "Ford,"  "Fords,"  "Ford  Motor  Cars,"  "Ford 
Cars,"  "Ford  Automobiles,"  or  "Ford  Distributors," 
referred  to  in  the  bill  of  complaint,  were  trade  names 
and  rights  designating  authorized  agencies  of  the  com- 
plainant, whereby  complainant's  business  and  property 
were  known  and  identified,  and  entitled  to  be  protected 
as  such  and  that  the  use  by  the  defendants  of  the  words 
"Ford,"  "Fords,"  "Ford  Motor  Cars,"  "Ford  Cars," 
"Ford  Automobiles,"  or  "P^ord  Distributors,"  by  them 
availed  of,  was  calculated  to  mislead  the  public,  inequi- 
table, and  should  have  been  enjoined  as  a  violation  and 
infringement  of  complainant's  rights. 

II. 

That  the  court  erred  in  that  it  did  not  hold  that  by 
the  admission  of  the  motion  to  dismiss  the  bill,  that  rep- 
resentations of  Ford  agency,  the  use  of  the  script  word 
"Ford,"  and  the  Ford  "winged  pyramid"  trademark, 
in  connection  with  said  agency  representations  all  re- 
ferred to  in  the  bill  of  complaint,  were  trade  names, 
symbols  and  rights,  whereby  the  complainant's  business 
and  property  were  known  and  identified,  and  that  the 
use  by  the  defendants  of  the  trade  names,  symbols  and 
rights  by  defendants  availed  of,  was  calculated  to  mis- 
lead the  public,  inequitable  and  should  have  been  en- 
joined as  a  violation  and  infringement  of  complainant's 
rights. 
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III. 

That  the  court  erred  in  that  it  did  not  hold  that  by 
the  admission  of  the  motion  to  dismiss  the  bill,  repre- 
sentations of  agency  and  the  ability  to  obtain  unlimited 
stock  of  new  Ford  automobiles  from  the  complainant's 
factory,  referred  to  in  the  bill  of  complaint,  were  com- 
plainant's trade  rights  and  property  and  that  the  rep- 
resentations by  the  defendants,  referred  to  in  the  bill 
of  complaint,  as  having  been  made  by  them,  the  defend- 
ants, was  calculated  to  mislead  the  public,  inequitable 
and  should  have  been  enjoined  as  a  violation  and 
mfringement  of  complainant's  rights. 

IV. 

That  the  court  erred  in  that  it  did  not  hold  that  by 
the  admission  of  the  motion  to  dismiss  the  bill  of  com- 
plaint, the  complainant  was  entitled  to  protection  in  its 
right  to  contract  with  its  agents  to  arrange  for  the  sale 
of  Ford  automobiles,  all  in  the  bill  of  complaint  referred 
to,  and  that  defendants'  interference  was  calculated  to 
mislead  the  public,  inequitable  and  should  have  been  en- 
joined as  a  violation  and  infringement  of  complainant's 
rights. 

V. 

That  the  court  erred  in  that  it  did  not  hold  by  the 
admission  of  the  motion  to  dismiss  the  bill,  that  the 
words  "Ford  Auto  Agents"  was  a  trade  name  and 
symbol,  the  exclusive  right  to  use  it  belonging  to  com- 
plainant and  referred  to  in  the  bill  of  complaint  as 
having  been  by  it  used,  and  that  the  use  by  the  defend- 
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ants  of  said  words  referred  to  in  the  bill  of  complaint, 
as  having  been  by  them  used,  was  calculated  to  mis- 
lead the  public,  ine(luitable  and  should  have  been  en- 
joined as  a  violation  and  infringement  of  complainant's 
rights. 

VI. 

That  the  court  erred  in  that  it  did  not  hold  that  by 
the  admission  of  the  motion  to  dismiss  the  bill,  the  com- 
plainant was  equitably  entitled  to  be  protected  in  the 
sale  of  new  Ford  automobiles  at  the  price  fixed  by  the 
complainant,  in  accordance  with  the  contracts,  all  in 
the  bill  of  complaint  referred  to,  and  that  the  defendants 
by  obtaining,  advertising  the  sale  of,  and  selling  cars 
at  less  than  the  price  fixed  by  complainant,  all  in  the 
bill  of  complaint  referred  to,  M^as  calculated  to  mislead 
the  public,  inequitable  and  should  have  been  enjoined 
as  a  violation  and  infringement  of  complainant's  rights. 

VII. 

That  the  court  erred  in  that  it  did  not  hold  by  the 
admission  of  the  motion  to  dismiss  the  bill,  that  the 
complainant  was  equitably  entitled  to  be  protected  in 
its  contracts  with  its  agents  in  that  said  contracts  were 
consignment  contracts  and  not  sale  contracts,  as  re- 
ferred to  in  the  bill  of  complaint,  and  that  defendants' 
interference  with  said  contracts,  all  in  the  bill  of  com- 
plaint referred  to,  was  calculated  to  mislead  the  public, 
inequitable  and  should  have  been  enjoined  as  a  viola- 
tion and  infringement  of  complainant's  right  to  con- 
tract. 
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VIIL 

The  court  erred  in  that  it  did  not  hold  that  by 
the  admission  of  the  motion  to  dismiss  the  bill  of  com- 
plaint the  complaint  did  not  state  a  good  cause  of  suit  to 
which  the  defendants  should  be  required  to  file  their 
pleas  and  answers. 

IX. 

That  the  court  erred  in  sustaining  the  motion  to 
dismiss  and  directing  that  the  bill  of  complaint  be  dis- 
missed, 

X, 

That  the  court  erred  in  not  granting  to  complain- 
ant the  relief  prayed  in  the  bill  of  complaint. 

XI. 

That  the  court  erred  in  holding  that  the  contract 
set  up  in  the  bill  of  complaint  was  not  a  consignment 
contract  but  was  a  contract  of  sale  to  so-called  agents. 

XII. 

The  court  erred  in  holding  that  the  complainant  did 
not  retain  title  to  the  cars  under  the  contract  in  ques- 
tion until  the  bill  of  sale  was  given  to  the  purchaser. 

XIII. 

The  court  erred  in  holding  that  the  defendants 
should  not  be  restrained  from  inducing  or  persuading 
plaintiff's   agents   from  violating  their  contracts  and 
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disposing  of  the  cars  at  less  than  the  price  fixed  by 
plaintiff  under  the  terms  of  the  contract. 

XIV. 

The  court  erred  in  holding  that  when  the  agent  ad- 
vances 85^°  of  the  price  of  the  cars  under  the  terms  of 
the  contract  and  possession  of  the  car  was  delivered  to 
him  that  he  thereby  obtained  title  and  the  car  became 
his  property. 

XV. 

The  court  erred  in  holding  that  the  contract  in  ques- 
tion set  up  in  the  bill  of  complaint  was  illegal  and  in- 
valid in  so  far  as  it  undertook  to  fix  the  prices  at 
which  the  car  should  be  sold  to  the  public. 

XVI. 

The  court  erred  in  holding  that  this  case  was  gov- 
erned by  the  decisions  in  the  so-called  Miles  Medicine 
case  and  the  Sanatogen  case  so-called. 

XVII. 

The  court  erred  in  holding  that  notwithstanding  a 
solemn  contract  stipulating  that  the  title  should  remain 
in  the  plaintiff  until  actual  bill  of  sale  was  delivered 
to  the  purchaser  nevertheless  such  stipulations  could  be 
disregarded  and  breached  by  the  agents. 

XVIII. 

The  court  erred  in  holding  that  such  stipulations  that 
title  should  remain  in  plaintiff  until  bills  of  sale  were 
delivered  to  the  customer  and  that  the  persons  advanc- 
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ing  the  85^''  should  only  be  agents  for  purposes  of  ar- 
ranging the  sales  should  and  could  be  lawfully  disre- 
garded and  breached  and  interferred  with  by  third 
persons. 

XIX. 

The  court  erred  in  holding  that  it  was  illegal  to 
fix  the  price  at  which  patented  articles  like  cars  in 
question  should  be  sold  to  the  public  by  the  agents. 

XX. 

The  court  erred  in  holding  that  under  the  contracts 
in  question  a  complete  and  unqualified  title  passed  to 
the  agents  or  second  parties  in  such  contracts  upon  pay- 
ment of  the  85%. 

XXI. 

The  court  erred  in  holding  that  complete  and  un- 
qualified title  passed  to  such  agents  and  that  it  was 
lawful  for  the  defendants  to  procure  agents  to  breach 
their  express  stipulations  with  reference  to  prices. 

XXII. 

The  court  erred  when  it  did  not  hold  that  contracts 
in  question  were  provisional  agreements  for  sale  only 
to  be  according  to  the  explicit  terms  of  such  contracts. 

XXIII. 

The  court  erred  in  disregarding  many  of  the  ex- 
press stipulations  of  the  contracts,  in  question,  and  over- 
ruling and  disregarding  the  same  as  illegal  and  invalid. 
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XXIV. 

The  court  eiTed  in  not  holding  that  under  the  con- 
tracts in  question  only  qualified  rights  were  passed  to 
the  agents  or  second  parties  until  full  compliance  with 
the  conditions  prescribed  in  such  contracts. 

XXV. 

The  court  erred  in  disregarding  the  right  of  the 
owner  of  personal  property  to  sell  it  only  upon  such 
terms  as  he  may  see  fit  to  stipulate. 

XXVI. 

The  court  erred  in  holding  that  an  agreement  be- 
tween the  parties  by  which  the  owner  and  manufacturer 
retains  title  until  he  delivers  a  bill  of  sale  is  invalid  and 
may  be  disregarded. 

XXVII. 

The  court  erred  in  not  granting  plaintiff  relief 
against  defendants'  willful  interference  with  plaintiff's 
contract  rights  with  its  agents. 

XXVIII. 

The  court  erred  in  not  holding  that  the  facts  in 
the  case  showed  such  willful  and  malicious  interference 
by  the  defendants  with  plaintiff's  business  and  agents 
as  to  entitle  the  plaintiff  to  relief  therefrom  in  a  court 
of  equity. 

XXIX. 

The  court  erred  in  this  even  if  a  qualified  title  were 
passed  to  the  second   parties  under   the  contracts   in 
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question,  in  holding  that  a  solemn  contract  governing 
the  matter  of  resale  prices  should  and  could  be  lawfully 
disregarded  and  breached  by  second  parties  and  inter- 
f erred  with  by  third  persons. 

XXX. 

The  court  erred  in  holding  that  it  was  illegal  to  fix 
the  resale  price  of  patented  articles. 

XXXI. 

The  court  erred  in  holding  that  a  contract  govern- 
ing resale  prices  was  substantially  the  same  as  a  notice 
attached  to  the  article. 

WHEREFORE  complainant  prays  that  said  de- 
cree of  dismissal  be  reversed  and  that  said  court  may 
be  directed  to  enter  a  decree  in  accordance  with  the 
prayer  of  complainant's  bill. 

E.  L.  McDOUGAL, 

Attorney  for  Complainant. 

ALFRED  LUCKING, 

S.  B.  ROBERTSON, 

Of  Counsel. 

Filed  September  18, 1916. 

G.  H.  MARSH,  Clerk. 
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And  afterwards,  to  wit,  on  ^Monday  the  18th  day  of 
September,  1916,  the  same  being  the  66th  judicial 
day  of  the  regular  July,  1916,  term  of  said  Court; 
present:  the  Honorable  Robert  S.  Bean,  United 
States  District  Judge  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit: 

ORDER  ALLOWING  APPEAL. 

Ford  INIotor  Company,  a  corporation,  plaintiff  here- 
in, having  filed  herein  and  presented  to  the  court  its 
petition  praj^ing  for  the  allowance  of  an  appeal  from 
the  above  entitled  court  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  having 
submitted  therewith  the  assignment  of  errors  intended 
to  be  urged  by  it,  praying  also  that  a  transcript  of  the 
record,  proceedings  and  papers  in  this  cause  duly  au- 
thenticated be  sent  to  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  praying 
also  that  meanwhile  all  other  proceedings  in  the  above 
entitled  District  Court  be  suspended,  stayed  and  super- 
seded and  that  judgment  and  execution  herein  be  stayed 
until  the  final  disposition  of  said  appeal  in  the  aforesaid 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit, 

It  is  hereby  ORDERED  that  the  aforesaid  appeal 
be  and  the  same  is  hereby  allowed,  and  it  is  further 

ORDERED  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in  this  cause  duly  authenticated,  be 
sent  to  the  aforesaid  L^nited  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  and  it  is  further 
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ORDERED  that  all  further  proceedings  in  the 
above  entitled  District  Court  be  suspended,  stayed  and 
superseded  until  the  final  disposition  of  said  appeal 
in  the  aforesaid  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  upon  filing  an  undertaking  in  the 
sum  of  One  Thousand  Dollars  ($1000)  to  be  approved 
by  the  court. 

It  is  further  ORDERED  that  upon  the  filing  of 
said  bond  judgment  and  execution  be  stayed  until  the 
final  disposition  of  said  appeal  in  the  aforesaid  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  this  18th  day  of  September,  1916. 

R.  S.  BEAN, 

United  States  District  Judge. 

Filed  September  18,  1916. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to  wit,  on  the  18th  day  of  September, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
a  Bond  on  Appeal,  in  words  and  figures  as  fol- 
lows, to  wit: 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  the  Ford  Motor  Company,  a  corporation,  as 
principal  and  Royal  Indemnity  Company,  a  corpora- 
tion, as  surety,  acknowledge  ourselves  to  be  jointly  in- 
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debted  to  Benjamin  E.  Boone,  Inc.,  a  corporation,  Ben- 
jamin E.  Boone,  Benjamin  E.  Boone,  Inc.,  a  corpora- 
tion, D.  R.  Boone  and  Nora  Carlyle,  a  co-partnership, 
doing  business  as  Benjamin  E.  Boone  &  Co.,  defendants 
in  the  above  case,  in  the  sum  of  One  Thousand  Dollars 
($1000)   conditioned  that 

WHEREAS  on  the  21st  day  of  July,  A.  D.  1916, 
in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  in  the  suit  pending  in  that  court,  where- 
in the  Ford  Motor  Company,  a  corporation,  was  plain- 
tiff, and  Benjamin  E.  Boone,  Inc.,  a  corporation,  Ben- 
jamin E.  Boone,  and  Benjamin  E.  Boone,  Inc.,  a  cor- 
poration, D.  R.  Boone  and  Nora  Carlyle,  a  co-partner- 
ship, doing  business  as  Benjamin  E.  Boone  &  Co.,  were 
defendants,  a  decree  was  rendered  against  the  said  Ford 
Motor  Company,  dismissing  its  complaint  and  the  said 
Ford  Motor  Company  obtained  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
and  filed  a  copy  thereof  in  the  office  of  the  Clerk  of  the 
Court,  to  reverse  the  said  decree  and  a  citation  directed 
to  said  defendants,  citing  and  admonishing  them  to 
be  and  appear  at  the  session  of  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  to  be 
held  in  the  City  of  San  Francisco,  California,  on  the 
18th  day  of  October,  1916,  next, 

NOW  if  the  said  Ford  ^lotor  Company,  a  corpor- 
ation, shall  prosecute  this  appeal  to  effect  and  answer 
all  damages  and  costs,  if  it  fails  to  make  its  plea  good. 
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then  the  above  obhgation  to  be  void,  else  to  remain  in 
full  force  and  effect. 

FORD  MOTOR  COMPANY,  a  corporation. 

By  W.  S.  McNAMARA,  Asst.  Manager.   , 

ROYAL  INDEMNITY  COMPANY,  a  corporation. 

By  HOWARD  R.  SHROYER, 

Attorney-in-Fact. 

This  bond  approved  this  18th  day  of  September, 
1916. 

R.  S.  BEAN,  Judge. 

Filed  September  18,  1916. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to  wit,  on  the  19th  day  of  September, 
1916,  there  was  duly  filed  in  said  Court  and  cause, 
a  Praecipe  for  Transcript,  in  words  and  figures 
as  follows,  to  wit: 


PRAECIPE  FOR  TRANSCRIPT. 

To  G.  H.  Marsh,  Clerk  of  the  above  entitled  court: 

You  are  requested  to  make  a  transcript  of  record 
to  be  filed  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  pursuant  to  an  appeal 
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allowed  in  the  above  entitled  case  and  to  include  in 
such  transcript  of  record  the  following: 

(1)  Complainant's  amended  and  supplemental 
complaint. 

(2)  Stipulation  that  motion  to  dismiss  original 
complaint  shall  stand  as  motion  to  dismiss  amended 
and  supplemental  complaint. 

(3)  Motion  to  dismiss  supplemental  and  amended 
complaint. 

(4)  Opinion  of  District  Judge,  Hon.  R.  S.  Bean, 
on  refusing  temporar\^  injunction. 

(5)  Decree  dismissing  complaint. 

(6)  Petition  for  Appeal. 

(7)  Assignment  of  Errors. 

(8)  Order  allowing  Appeal. 

(9)  Bond  for  Costs,  etc. 

(10)  Citation  on  Appeal. 

(11)  Praecipe  for  Transcript. 

Respectfully, 

E.  L.  McDOUGAL, 

Attorney  for  Complainant,  Ford  Motor  Company. 

Filed  September  19,  1916. 

G.  H.  MARSH,  Clerk. 
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United  States  of  America, 
District  of  Oregon — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon,  do  hereby 
certify  that  I  have  prepared  the  foregoing  transcript 
of  record  on  appeal  in  the  case  in  which  the  Ford 
Motor  Company,  a  corporation,  is  plaintiff  and  ap- 
pellant, and  Benjamin  E.  Boone,  Inc.,  a  corporation, 
Benjamin  E.  Boone,  and  Benjamin  E.  Boone,  Inc.,  a 
corporation,  D.  R.  Boone  and  Nora  Carlyle,  a  co-part- 
nership, doing  business  as  Benjamin  E.  Boone  &  Co., 
are  defendants  and  respondents,  in  accordance  with 
the  law  and  the  rules  of  court,  and  in  accordance  with 
the  praecipe  of  said  appellant,  filed  in  said  cause,  and 
that  the  said  transcript  is  a  full,  true,  and  correct  tran- 
script of  the  said  record  and  proceedings  had  in  said 
court  in  said  cause,  in  accordance  with  the  said  praecipe, 
as  the  same  appear  of  record  and  on  file  at  my  office 
and  in  my  custody. 

And  I  further  certify  that  cost  of  foregoing  tran- 
script of  record  is  $ for  printing  said  record,  and 

that  the  same  has  been  paid  by  said  appellant. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  Portland,  in  said 
District,  this day  of A.  D.  1916. 


Clerk. 
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BRIEF  OF  PLAINTIFF  AND  APPELLANT. 

Upon  Appeal  from  the  United   States  District 
Court  for  the  District  of  Oregon. 


STATEMENT. 

Plaintiff  in  this  suit  is  a  Michigan  corporation  en- 
gaged in  the  manufacture  of  automobiles  and  auto- 


mobile  parts  and  selling  the  same  under  the  general 
designation  of  "Ford." 

In  order  to  reach  the  widest  market  plaintiff  has 
developed  a  highly  organized  and  extensive  system 
of  agencies  under  which  it  appoints  in  the  states, 
counties,  towns  and  villages  throughout  the  United 
States  and  elsewhere,  where  its  product  is  sold,  cer- 
tain individuals,  firms  and  corporations  to  act  as  its 
agents,  each  in  a  defined  territory  carefully  speci- 
fied in  the  contract  of  agency. 

On  the  appointment  of  such  agents  plaintiff  en- 
ters into  written  contracts  with  them,  carefully  de- 
fining the  duties  and  powers  of  such  agents  and  re- 
stricting their  authority  within  certain  limits. 

Plaintiff  does  not  sell  its  automobiles  to  whole- 
salers, dealers  or  others,  but,  through  its  said 
agents,  itself  sells  directly  to  the  individual  mem- 
ber of  the  community  who  buys  for  his  own  use. 

The  Ford  is  perhaps,  the  most  widely  known 
automobile  in  the  United  States  and  agency  con- 
tracts with  the  plaintiff  are  eagerly  sought  because 
the  agent  thereby  secures  the  representation  of  a 
product  sure  to  sell  and  out  of  which  the  agent  can 
earn  a  sure  and  fixed  commission.  The  widespread 
demand  for  Fords  and  the  ease  with  which  they  can 
be  sold  makes  an  agency  so  desirable  that  agents 
will  submit  and  agree  to  conditions  in  the  agency 


contract,  and  accept  burdens  which  perhaps  they, 
would  be  unwilling  to  accept  with  any  other  auto- 
mobile on  the  market. 

The  contract  appears  in  full  on  pages  eighteen 
(18)  to  thirty-seven  (37),  inclusive,  of  the  trans- 
cript of  record,  and  it  will  not  be  necessary  at  this 
point  to  copy  that  contract  in  full.  It  will,  how- 
ever, be  proper  to  copy  here  portions  thereof  which 
have  particular  bearing  on  the  questions  presented 
by  this  appeal. 


"1915— SUB-LIMITED  AGENCY  CON- 
TRACT—1916." 

"THIS  AGREEMENT,  made  at  Highland 
Park,  Michigan,  this  2d  day  of  August,  1915, 
by  and  between  the  Ford  Motor  Company,  a 
Michigan  corporation  of  Highland  Park, 
Michigan,  hereinafter  known  as  the  first 
party  and  Vick  Bros,  of  Salem  in  the  State 
of  Oregon,  hereinafter  known  as  the  second 
party,  and  S.  E.  Brune  &  Son  of  Woodburn, 
in  the  State  of  Oregon,  hereinafter  known  as 
the  third  party,  WITNESSETH: 

"WHEREAS  the  first  party  is  a  manufac- 
turer of  a  line  of  automobiles  known  as  Ford 
automobiles  and  also  of  automobile  parts  and 
accessories,  and 


"WHEREAS  the  second  party  is  the  Lim- 
ited Agent  of  the  first  party  within  certain 
territory  including  that  hereinafter  describ- 
ed for  the  sale  of  Ford  automobiles  and  parts 
under  certain  defined  and  limited  restrict- 
ions, and 

"WHEREAS  the  third  party  has  applied 
to  the  first  party  to  be  agent  in  certain  ter- 
ritory hereinafter  described,  for  the  sale  of 
said  Ford  automobiles  and  parts,  and  first 
and  second  parties  are  willing  to  appoint 
third  party,  with  certain  limited  authority 
and  upon  the  following  terms  and  conditions 
only: 

"APPOINTMENT  AS  SUB-LIMITED 
AGENT. 

"NOW,  THEREFORE,  this  witnesseth: 
"(1)  That  second  party  hereby  desig- 
nates and  the  first  party  hereby  confirms  the 
third  party  as  Sub-Limited  Agent  with  cer- 
tain authority  as  herein  expressly  stated  only, 
for  the  purpose  of  negotiating  sales  of  first 
party'^s  product  to  users  only,  in  the  methods 
and  upon  the  terms  and  within  the  territory 
herein  specifically  set  forth. 

POWERS. 
"(2)     That  third  party  shall  have  no  au- 


thority  or  power  or  duty  whatsoever,  except 
as  herein  expressly  conferred. 

"AUTOS  ON  CONSIGNMENT. 

"(3)  That  first  party  will  consign  its 
Ford  automobiles  to  the  third  party  through 
the  second  party  to  be  sold  to  users  only,  and 
not  for  re-sale,  upon  bills  of  sale  to  be  exe- 
cuted by  the  first  party  only,  as  hereinafter 
provided. 

"TERRITORY. 

"(4)  That  third  party  shall  arrange  for 
sales  of  Ford  automobiles  only  to  residents  of 
the  following  specified  territory  shown  on 
the  attached  map,  and  no  other,  namely : 


"DAMAGES  FOR  BREACH  TERRITORIAL 
RESTRICTIONS. 

"(5)  The  sales  of  Ford  automobiles  to 
residents  outside  of  third  party's  own  terri- 
tory is  a  serious  trespass  upon  the  rights  and 
earnings  of  other  Limited  Agents,  and  Sub- 
Limited  Agents,  and  tends  to  destroy  the  or- 
ganization and  business  of  the  first  party, 
and    therefore,     it     is     agreed     that     the 
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territorial  restrictions  and  limits  set 
forth  herein  are  of  vital  consequence  to  the 
first  party  and  its  business,  as  well  as  to  the 
business  of  all  other  Limited  Agents  and  Sub- 
Limited  Agents,  ***** 

"PRICES. 

"(6)  Third  party  shall  arrange  for  sales 
of  Ford  automobiles  to  users  at  the  first 
party's  full  advertised  list  prices  only,  cur- 
rent at  date  of  sale,  plus  Fifty-three  and 
25/100  ($53.25)  Dollars  for  each  automobile 
for  freight  charges  and  delivery  expenses, 
plus  the  amount,  if  any,  of  any  present  or  fu- 
ture United  States  tax  or  excise  upon  or  in  re- 
spect of  each  automobile  or  sale  thereof. 
Wherever  the  words  "List  Price"  are  used 
herein  they  mean  the  latest  retail  selling  price 
established  or  fixed  by  the  first  party. 


"CHANGES  IN  PRICE. 

"  (9)  The  first  party  may  change  the  list 
prices  of  any  of  its  products  at  any  time  it 
may  choose,  and  third  party  shall  conform  to 
such  changes  immediately  upon  receiving  no- 
tice thereof,  and  in  case  of  increase  or  re- 
duction in  such  list  prices  first  party  shall 
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not  be  bound  to  make  any  allowance  to  third 
party  in  cases  of  automobiles  shipped  before 
such  changes  take  effect,  and  the  third  party's 
commission  on  automobiles  as  yet  unsold  by 
him  shall  be  the  difference  between  the 
eighty-five  per  cent  (85 7^)  advanced  by  him 
on  such  automobiles  and  the  new  selling  price, 
provided; that  in  case  of  a  reduction  in  price 
there  will  be  allowed  to  third  party  a  propor- 
tionate rebate  on  his  advances  made  on  such 
automobiles  as  still  remain  unsold  in  his  pos- 
session at  the  date  of  such  reduction  ah  to  au- 
tomobiles shipped  to  the  third  party  within 
thirty  days  immediately  before  such  date,  but 
none  as  to  those  shipped  prior  to  such  thirty 
day  period. 

"ADVANCES. 

"(10)  Third  party  shall  advance  in  cash 
to  second  party  or  first  party  as  the  case  may 
be,  eighty-five  per  cent  (85%)  of  the  full  ad- 
vertised list  price  at  the  time  of  the  consign- 
ment of  its  automobiles  to  third  party. 


"TITLE  OF  AUTOS. 

"(12)     First  party  shall   retain   all   and 
complete  title  to  each  automobile  until  actual 
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bill  of  sale,  signed  and  executed  by  first  party, 
has  been  delivered  to  the  vendee,  v^ho  shall  be 
only  a  user;  that  is  ,one  v^ho  has  purchased 
for  immediate  use  and  not  to  re-sale  the  Ford 
automobile,  at  full  advertised  list  price,  plus 
freight  and  delivery  charges,  and  said  United 
States  tax  or  excise,  if  any,  and  without  re- 
bate, donation  or  drawback  of  any  character 
whatsoever.  And  any  attempt  to  sell  or  dis- 
pose of  of  deliver  any  Ford  automobile  at  less 
than  such  price  shall  be  utterly  void  and  shall 
pass  no  title  whatsoever. 

"LIEN    FOR    ADVANCES.   INSURANCE. 

"(13)  Third  party  shall  have  a  lien  on 
each  Ford  automobile  for  the  eighty-five 
per  cent  (85%)  advanced  by  him  on  the  same 
and  for  freight  paid  by  him  on  the  same,  and 
shall  keep  and  maintain  insurance  so  as  to 
protect  himself  against  loss. 

"RETAIL  BUYERS'  ORDERS. 

"(14)  Third  party  shall  take  from  each 
proposed  purchaser  of  a  Ford  automobile  and 
immediately  forward  to  second  party 
for  the  first  party,  a  written  order  duly 
signed  by  him,  upon  the  regular  blank  "Re- 
tail Buyers'  Order,"  furnished  by  first  party, 
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without  alterations  or  changes  except  the  fill- 
ing in  of  blanks,  and  third  party  will  make  no 
arrangement  for  the  sale  of  a  Ford  automo- 
bile without  taking  such  written  signed  order. 

"DEPOSITS  OF  AUTOS. 

"(15)  All  deposits  of  money,  checks,  etc., 
on  Ford  automobiles  made  by  proposed  buy- 
ers shall  be  remitted  immediately  when  re- 
ceived with  Retail  Buyers'  Order  to  the  sec- 
ond party  for  the  account  of  the  first  party, 
who  shall  be  the  custodian  thereof,  and  first 
party  will  make  proper  disposition  thereof 
when  the  transaction  is  closed  according  to 
the  rights  of  all  parties. 

"COMPANY  MAY  REJECT  ORDERS. 

"(16)  The  dealings  of  the  third  party 
with  a  proposed  purchaser  of  an  automobile 
or  the  taking  of  a  signed  order  blank  as  here- 
in required  or  a  deposit  or  both,  shall  not 
constitute  a  sale,  nor  shall  first  party  be 
bound  to  accept  such  order,  but  first  party 
may  wholly  reject  the  same  for  any  reason 
satisfactory  to  first  party,  and  the  proposed 
purchaser  shall  acquire  no  rights  whatever 
in  the  automobile  until  delivery  of  the  duly 
executed  bill  of  sale  as  herein  provided. 
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"WARRANTY. 

"(18)  Third  party  shall  have  no  author- 
ity to  make  any  warranty  whatsoever  of  Ford 
automobiles,  but  the  purchaser  shall  be  refer- 
red to  the  provisions  of  the  Retail  Buyers' 

Order  and  Bill  of  Sale  in  that  behalf. 
***** 

"CLAIMS  AGAINST  CARRIERS. 

"(20)  In  case  of  damage  to  automobiles 
by  carriers  in  transit  to  third  party,  collec- 
tions from  the  carrier  shall  be  made  in  the 
name  of  the  first  party  as  the  owners  of  such 
automobiles — 


"THEFT  OR  DAMAGE  OF  AUTOS. 

FIRST  PARTY  NOT  LIABLE  FOR 

DAMAGES. 

"(22)  Third  party  shall  safely  keep  and 
he  hereby  agrees  to  save  first  party  harmless 
against  theft  or  damage  of  any  kind  to  said 
Ford  automobiles  while  in  his  possession  un- 
der consignment  and  in  consideration  of  his 
being  granted  this  agency,  he  expressly 
agrees  that  he  will  bear  all  damage  or  injury 
arising  from  theft,  accident,  injury  or  other 
cause  to  said  automobiles  so  consigned  to  him 
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while  in  his  possession,  or  while  in  transit 
from  first  party  or  second  party  to  third 

party. 

***** 

"(24)  The  second  party  agrees  to  con- 
spicuously display  signs  on  and  in  his  build- 
ing and  windows,  designating  that  he  is  the 
"Limited  Agent  for  Ford  cars"  for  the  ter- 
ritory specified  herein  and  he  shall  advertise 
the  first  party's  product  effectively  in  the  lo- 
cal papers  and  give  his  immediate  and  care- 
ful attention  to  all  inquiries  and  give  good 
representation  to  all  interests  of  first  party 
in  the  territory  aforesaid.  Second  party 
agrees  not  to  advertise  or  trade  in  the  first 
party's  product  in  such  a  way  as  to  be  an  an- 
noyance or  injurious  to  first  party  or  any  of 
its  duly  appointed  Limited  Agents  or  Sub- 
Limited  Agents,  and  that  he  will  not  repeat 
any  such  advertisements  or  publish  any  form 
of  advertising  containing  matter  to  which  the 
first  party  has  objected,  and  that  he  will  fol- 
low as  closely  as  possible  the  advertising  copy 
provided  from  time  to  time  by  the  first  party. 
When  agency  of  second  party  is  cancelled  or 
terminated  he  agrees  to  remove  all  such  signs 
and  cease  such  advertising."  ***** 

"PATENTS. 

"(27)     First  party  owns,  and  the  Ford  au- 
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tomobiles  are  manufactured  under,  and  em- 
body the  following  letters  patent  of  the  Uni- 
ted States,  or  some  of  them,  namely:  *  *  *  * 

"COMMISSIONS. 

*'(28)  As  third  party's  commission  for 
making  such  sales  of  Ford  automobiles,  first 
party  will  after  payment  by  the  purchaser, 
allow  to  third  party  (except  in  cases  specified 
in  sub-division  nine  hereof)  fifteen  per  cent 
(15%)  of  such  full  advertised  price  list,  and 
will  allow  to  third  party  such  freight  and  de- 
livery charges,  and  United  States  tax  or  ex- 
cise, if  any,  as  aforesaid. 

"ADDED  COMMSSIONS. 

"(29)  First  party  agrees  to  allow  and 
pay  to  third  party  the  following  additional 
commissions  on  the  net  amount  of  business  he 
shall  do  hereunder  during  the  term  of  this 
agreement  upon  Ford  automobiles,  but  not  on 
Ford  parts,  repairs  or  accessories,  namely: 
No  added  commissions  whatever  when  his 
said  business  shall  total  less  than  $5,000.00, 
but  when  the  third  party  shall  have  done  such 
business  (not  including  freight  charges  and 
not  including  his  fifteen  per  cent  (15%)  com- 
mission) to  the  amount  of  $5,000.00,  his  right 
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to  additional  commissions  shall  begin,  and  he 
shall  be  entitled  to  such  added  commissions 
as  follows:     ***** 

''STOCK  OF  FORD  PARTS. 

"(31)  Third  party  agrees  that  he  will 
purchase  from  the  first  party  on  his  own 
account  and  carry  on  hand  at  third  party's 
place  of  business  aforesaid  a  stock  of  Ford 
parts  that  will  inventory  at  all  times  during 
the  term  of  this  agency  contract,  not  less 
than  Two  Hundred  Dollars  ($200.00)  at  the 
list  price,  and  first  party  shall  have  the  right 
to  send  its  representative  to  inventory  such 
stock  of  Ford  parts  as  third  party  may  have 
on  hand,  at  any  time  during  the  term  of  this 
contract.  First  party  may  cancel  this  con- 
tract for  any  breach  of  this  provision.  Inas- 
much as  the  reputation  of  Ford  automobiles 
is  often  injured  by  the  use  therein  of  inferior 
parts  not  made  or  furnished  by  the  Ford 
Motor  Company,  therefore,  the  third  party 
also  hereby  agrees  that  all  his  purchases  of 
parts  of  Ford  autom.obiles  shall  be  made,  as  to 
all  parts  listed  in  its  parts  catalogue,  exclu- 
sively from  the  first  party,  and  that  he  will 
not  use,  sell  or  recommend  to  Ford  owners 
similar  parts  m.anufactured  by  others. 
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'DISCOUNT  ON   PARTS. 

"(32)  First  party  agrees  to  allow  the 
third  party  a  discount  of  Twenty-five  per 
cent  (25%)  on  all  parts  of  Ford  automobile 
listed  in  the  Ford  parts  price  lists,  excepting 
on  bodies,  on  which  the  discount  shall  be  fif- 
teen per  cent  (15%)  only.  These  discounts 
are  allowed  in  consideration  of  third  party's 
agreement  to  carry  stock  as  provided  in  sub- 
division thirty-one  above,  and  in  considera- 
tion of  the  other  provisions  of  this  contract. 
♦     *     ♦     ♦     * 

"PAYMENTS  AT  HOME  OR  BRANCH 
OFFICE. 

"(38)  The  third  party  agrees  to  take  up 
all  sight  drafts  with  exchange  drawn  on  him 
by  the  first  party  for  automobile  consign- 
ments or  for  shipments  of  parts,  when  ship- 
ments arrive  or  when  sight  drafts  are  pre- 
sented, the  intent  hereof  being  that  payments 
are  to  be  made  to  the  first  party  at  its  home 
or  branch  office,  but  if  it  elects  to  draw 
drafts,  the  same  will  be  honored  with  ex- 
change by  third  party. 
***** 

"ESTIMATE  OF  AUTOS  REQUIRED. 
"(40)     In  order  that  the  first  party  may 
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determine  the  prospective  requirements  of 
its  business  for  the  business  year  ending  July 
31,  1916,  and  may  base  its  contracts  for  ma- 
terials, etc.,  thereon,  the  third  party  agrees, 
that  he  will  require  consignments  of  not  less 
than  22  Ford  automobiles  for  his  said  terri- 
tory between  the  date  hereof  and  July  31, 
1916,  to  be  shipped  in  the  various  months  as 
per  the  following  schedule,  and  he  hereby 
makes  requisition  for  such  automobiles  to  be 
shipped  as  stated,  namely:     ***** 

"METHODS    OF    TRANSACTING    BUSI- 
NESS.   SAME  MAY  BE  CHANGED. 

"(44)  The  intention  of  the  parties  is  that 
third  party  shall  transact  his  business  with 
first  party  through  the  second  party— receive 
the  consignments  of  automobiles  through  sec- 
ond party,  make  advances  to  second  party, 
make  remittances  and  deposits  through  sec- 
ond party,  make  his  reports  and  send  his  Re- 
tail Buyers'  Orders,  receive  his  payments  or 
commissions  and  the  like  through  the  second 
party,  and  generally  transact  his  business  un- 
der this  contract  through  the  second  party; 
but  all  final  authority  and  direction  shall  rest 
with  the  first  party,  who  may  order  or  di- 
rect any  change  in  m.ethods  of  business  either 
in  particular  instances  or  in  general,  as  it 
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may  deem  best,  and  the  second  and  third  par- 
ties shall  conform  thereto. 


"CANCELLATION. 

"(46)  This  contract  shall  continue  in 
force  and  govern  all  transactions  between  the 
parties  until  July  31,  1916,  but  it  is  agreed 
that  either  the  first  or  third  party  shall  be 
at  liberty,  with  or  without  cause,  to  cancel 
and  annul  this  contract  at  any  time  upon  writ- 
ten notice  by  registered  mail  to  the  other 
party  and  such  cancellation  shall  also  operate 
as  a  cancellation  of  all  orders  for  automobiles, 
automobile  parts  or  attachments  which  may 
have  been  received  by  the  first  party  from 
the  third  party  prior  to  the  date  when  such 
cancellation  takes  effect. 

"SALE  OF  AUTOS  ON  HAND  AT  TIME  OF 
TERMINATION. 

"(47)  In  case  of  the  cancellation  or  ex- 
piration of  this  contract  the  first  party  may 
at  its  option  retake  possession  of  all  such  of 
the  aforesaid  automobiles  as  third  party  may 
have  on  hand  on  consignment,  unsold  at  the 
date  of  such  cancellation  or  expiration  at  the 
same  time  returning  to  him  his  advancements 


19 

on  the  said  automobiles;  or  at  the  option  of 
the  first  party  it  shall  be  the  duty  of  the 
third  party  and  he  undertakes  (for  the  pur- 
pose of  winding  up  the  affairs  of  his  said  Sub- 
Limited  Agency)  to  take  orders  for  the  sale 
of  such  automobiles  as  he  may  have  on  hand 
unsold  at  the  time  of  such  cancellation  or 
expiration  the  same  to  be  made  strictly  un- 
der and  in  accordance  with  the  terms  of  this 
contract  provided,  however,  if,  after  reason- 
able effort  on  the  part  of  third  party  to  make 
such  sale  there  shall  remain  on  hand  any 
such  automobiles  unsold  after  three  months 
from  date  of  such  cancellation  or  expiration, 
then  on  request  of  third  party  and  payment 
by  him  to  first  party  of  ten  per  cent  (107r) 
additional  of  the  list  price  first  party  will 
sell  said  automobiles  to  said  third  party  and 
give  him  bill  of  sale  thereof  for  his  own  use 
or  for  such  other  disposition  as  he  may  choose 
to  make. 


"NO  WAVER   OF   THESE    PROVISIONS. 

"(49)  The  failure  of  the  first  party  to 
enforce  at  any  time  any  of  the  provisions  of 
this  contract,  or  to  exercise  any  option  which 
is  herein  provided,  or  to  require  at  any  time 
performance  by  the  third  party  of  any  of  the 
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provisions  hereof,  shall  in  no  way  be  con- 
strued to  be  a  waiver  of  such  provisions,  nor 
in  any  way  to  affect  the  validity  of  this  con- 
tract or  any  part  thereof,  or  the  right  of  the 
first  party  to  thereafter  enforce  each  and 
every  such  provision. 

"MICHIGAN  CONTRACT. 

"(50)  This  contract,  it  is  agreed,  is  a 
Michigan  contract  and  shall  be  construed  as 
such." 

The  contract  referred  to  and  thus  quoted  from 
is  of  the  general  class  denominated  as  sub-limited 
agency  contracts. 

Those  agents  with  a  wider  territory,  whose  juris- 
diction covers  the  sub-limited  agents,  are  called  lim- 
ited agents  but  are  under  the  same  general  restric- 
tions as  the  sub-limited  agents. 

Agents  of  the  Ford  Motor  Company  are  required 
by  their  contracts  not  only  to  find  purchasers  for 
Ford  automobiles  but  they  are  also  required  to 
maintain  places  of  business  and  repair  shops  at 
which  purchasers  of  Ford  automobiles  can  obtain 
that  class  of  service  which  the  authorized  agents 
of  the  Ford  Motor  Company  are  obligated  by  their 
contracts  to  give,  and  v/hich  purchasers  of  Ford 
automobiles  are  entitled  to  receive.    In  other  words 
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purchasers  of  Ford  automobiles  obtain  by  their  pur- 
chase not  merely  the  machine,  but  a  connection 
with  all  the  agents  of  the  manufacturer  wherever 
situated,  which  entitles  them,  as  owners  of  Ford 
automobiles,  to  the  benefits  of  Ford  service.  Such 
purchasers  acquire  the  right  to  service  provided 
for  by  the  twenty-fifth  (25)  condition  of  the  con- 
tract between  the  plaintiff  and  its  agents,  wherein 
it  is  provided  that,  "Third  party  agrees  that  he  will 
make  repairs  on  all  Ford  automobiles  in  his  terri- 
tory, or  coming  into  his  territory,  whether  sold 
through  him  or  not,  and  to  perform  the  work 
promptly  and  in  workmanlike  manner." 

The  agent  is  further  bound  by  his  contract  (Con- 
dition 21)  to  "maintain  on  his  own  account  and  at 
his  own  expense  a  place  of  business  and  properly 
equipped  repair  shop."  He  also  agrees  (Condition 
31)  to  "carry  on  hand  a  stock  of  Ford  parts." 

When  a  person  or  corporation  is  appointed  as  a 
Ford  agent  and  holds  himself  out  to  the  public  as 
such  there  follows  a  representation  to  the  public 
that  purchasers  of  Ford  automobiles  through  such 
agent  will  receive  not  only  the  machine,  but  also  the 
right  to  the  class  of  service  provided  for. 

In  perfecting  this  service  and  apprising  the  pub- 
lic thereof  plaintiff  has  adopted  certain  forms  and 
styles  of  advertising  and  has  spent  large  sums  of 
money  therefor,  and  has  acquired  and  made  use  of 
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certain  trade  marks  and  as  a  result  thereof  these 
trade  marks  have  come  to  the  public  to  mean  cer- 
tain things  and  to  indicate  what  we  have  attempted 
to  describe  as  Ford  service  and  to  convey  to  the  pub- 
lic the  knowledge  and  belief  that  the  person  making 
use  of  these  words,  expressions  and  trade  marks 
is  an  authorized  agent  of  the  plaintiff  for  the  sale 
and  distribution  of  its  product. 

The  case  comes  before  this  court  on  bill  of  com- 
plaint and  motion  to  dismiss.  The  motion  confesses 
the  truth  of  all  the  allegations  of  the  bill,  and  in 
the  argument  before  this  court  we  are  entitled  to 
assume  that  the  defendants  concede  and  admit  the 
truth  of  all  the  allegations  of  the  bill,  for  that  is  the 
effect  of  their  motion. 

Defendants  are  charged,  and,  by  their  motion 
admit,  that  they  have  pretended  to  the  public)  that 
they  were  Ford  agents,  when  as  a  matter  of  fact 
they  were  not  such  agents.    They  are  charged,  and 
they  admit  by  their  motion,  that  they  have  misused 
the  words,  signs  and  trade  marks  of  the  plaintiff 
to  the  injury  of  plaintiff  and  deception  of  the  pub- 
lic, and  that  the  same  was  done  "with  the  deliber- 
ately fraudulent  intent  and  purpose  of  de- 
frauding the  plaintiff  and  its  duly  authori- 
zed agents  and  of  misleading  the  public  and 
prospective  purchasers  of  Ford  automobiles 
to  believe  that  said  defendants  are  author- 
ized to  arrange  for  the  sale  of  Ford  Automo- 
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biles  in  Portland,  Multnomah  County,  Ore- 
gon, and  elsewhere,  and  to  mislead  and  de- 
ceive said  prospective  buyers  into  the  false 
supposition  that  they  are  entitled  to  receive 
from  defendants  all  the  benefits  which  they 
might  lawfully  receive  from  bona  fide  agents 
of  this  plaintiff."     (Transcript  p.  13.) 

It  is  further  charged  and  admitted  by  the  bill 
that  the  defendants  importuned  agents  of  the  plain- 
tiff 

"to  breach  their  said  contract  with  plaintiff 
herein  and  did  in  collusion  with  said  agents, 
fraudulently  cause  to  be  made  and  sent  in  to 
plaintiff's  factory  branch,  ficticious  v^^ders 
for  Ford  cars  and  forthwith  caused  the  Ford 
cars  ostensibly  ordered  by  said  persons  for 
disposition  in  vicinities  of  Woodburn,  Marion 
County,  Oregon,  and  Kelso,  Cowlitz  County, 
Washington,  and  elsewhere,  to  be  driven  or 
shipped  by  a  roundabout  course  without 
plaintiff's  knowledge,  to  the  defendants'  place 
of  business  said  automobiles,  all  for  the  pur- 
pose of  obtaining  fraudulently,  unfairly  and 
in  violation  of  the  rights  and  contracts  of 
plaintiff,  and  its  authorized  agents,  certain 
Ford  cars  for  the  purpose  of  lending  color 
to  the  false  and  fraudulent  representations 
of  defendants  that  it  is  plaintiff's  authorized 
agent  in  the  territory  wherein  defendants' 
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place   of   business  is   located."     (Transcript 
pages  10  and  11.) 

There  are  other  charges  in  the  bill  in  detail  show- 
ing other  acts  and  things  done  by  the  defendants 
for  the  purpose  of  injuring  the  plaintiff. 

It  is  apparent  from  the  record  and  from  the 
opinion  of  the  District  Court,  found  on  pages  44  and 
47  of  the  transcript,  that  the  trial  court  conceived 
and  held  that  the  contract  between  the  plaintiff 
and  its  agents  was  not  what  its  language  meant, 
but  instead  thereof  evidenced  an  absolute  sale  by 
the  plaintiff  to  the  particular  agent,  and  an  attempt 
to  control  the  price  and  conditions  of  a  subsequent 
sale  by  the  agent  to  a  member  of  the  public,  in  vio- 
lation of  the  Act  of  Congress  of  July  2,  1890,  known 
as  the  Sherman  Anti-Trust  Act.  It  becomes  there- 
fore, necessary  to  take  this  contract  by  its  four 
corners  and  ascertain  from  the  terms  and  provis- 
ions thereof  whether  the  contract  is  what  it  pur- 
ports to  be — a  contract  for  the  purpose  of  appoint- 
ing an  agent  and  providing  for  the  consignment 
to  such  agent  of  automobiles  for  sale  by  the  plain- 
tiff through  its  agent  to  the  public  or  whether  the 
court  is  justified  upon  the  bill  and  motion  to  dis- 
miss, to  infer  and  hold  that  the  contract  of  agency  is 
not  what  it  purports  to  be,  but  a  mere  subterfuge  to 
conceal  a  sale  for  the  purpose  of  enabling  the  man- 
ufacturer to  control  the  prices  at  which  dealers  shall 
vend  Ford  automobiles  to  the  general  public. 


25 

It  is  the  contention  of  the  plaintiff  not  only  that 
the  contract  is  a  bona  fide  contract  of  agency  and 
consignment  and  to  be  interpreted  according  to  the 
language  and  intentions  of  the  parties,  but  that  the 
court  is  limited  to  the  consideration  and  construc- 
tion of  the  actual  contract  made  and  may  not  con- 
strue some  other  different  contract  which  counsel 
may  think  or  claim  or  suggest  as  the  real  contract, 
made  under  cover  of  an  agency  contract,  for  the 
purpose  of  evading  the  Sherman  law. 


ASSIGNMENT  OF  ERRORS. 

The  Transcript  of  Record  shows  that  the  ap- 
pellant has  made  thirty-one  assignments  of  errors. 
Numbers  six  to  thirty-one  inclusive  present  in  vary- 
ing phraseology  and  possibly  with  some  apparent 
repetition  the  main  points  relied  on  to  sustain  this 
appeal.  The  first  five  errors  assigned,  though  re- 
lied on,  are  of  minor  importance  as  compared  with 
the  main  questions  involved  in  this  case. 

Briefly  stated  the  plaintiff  will  maintain  that 
error  was  committed  in  not  holding  that  the  words 
"Ford,"  "Fords,"  "Ford  Motor  Cars,"  "Ford  Auto- 
mobiles" or  "Ford  Distributors'  "  and  the  script 
word  "Ford"  and  the  Ford  "winged  pyramid"  trade- 
mark were  trade  names,  symbols  and  rights  and  that 
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they  were  being  wrongfully  and  illegally  used  by 
defendants  in  refusing  to  enjoin  their  further  use 
in  the  manner  set  forth  in  the  complaint. 

That  error  was  committed  in  denying  validity 
to  a  solemn  contract,  and  in  the  refusal  of  the  court 
to  enjoin  defendants  from  persuading  the  parties  to 
that  contract  to  breach  the  same  and  otherwise 
violating  the  rights  of  plaintiff  as  set  forth  in  the 
complaint. 

The  court  further  erred  in  holding  the  result  of 
that  contract  to  be  a  sale  rather  than  what  the  con- 
tract specified  and  contemplated. 

The  court  erred  in  holding  that  plaintiff  did  not 
have  the  right  to  fix  the  prices  at  which  the  agents 
under  said  contract  should  sell  the  product  of  plain- 
tiff's factories  and  that  the  attempt  to  do  so  viola- 
ted the  Sherman  law. 

The  contract  shown  in  the  record  is  the  basis  of 
plaintiff's  plan  of  marketing  its  product  and  most 
of  the  questions  raised  lead  to  the  contract,  and 
upon  its  validity  depends  the  right  of  plaintiff  to 
do  business  as  now  organized  under  the  plan  of 
consigning  goods  to  agents  with  limited  authority 
to  sell  for  it. 

But  the  other  errors  relied  on  raise  the  further 
question  that  if  the  agency  contract  be  construed  as 
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a  sale  to  the  agent,  nevertheless  it  must  be  held  to  be 
a  sale  subject  to  the  restrictions  lawfully  imposed 
by  plaintiff. 


POINTS  AND  AUTHORITIES. 


I. 


Defendants,  by  their  motion  to  dismiss  have 
admitted  the  truth  of  all  the  allegations  of  the  com- 
plaint. 

II. 

The  unauthorized  and  wrongful  use  of  the  trade 
name  and  trade  mark  of  plaintiff,  and  other  simi- 
lar words  or  phrases,  for  the  purpose  of  diverting 
plaintiff's  trade  from  plaintiff  or  its  duly  author- 
ized agents  constitutes  unfair  competition,  and  an 
injunction  should  be  granted  against  its  continu- 
ances. 

Ford  Motor  Co.  v.  Fred  Buck,   (unreported 
case),  U.  S.  District  Court,  Northern  Dis- 
trict of  Illinois,  Eastern  Division,  Dec.  3, 
-  1914. 

C.  F.  Simmons  Med.  Co.  v.  Mansfield  Drug 
Co.,  93  Tenn.  84. 
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Consolidated  Ice  Company  v.  Hygiene  Dis- 
tilled Water  Co.,  151  Fed.  10. 

Nims  on  Unfair  Business  Competition,  pp.  9- 
28-31-35. 


III. 


An  actionable  wrong  is  committed  by  one  who 
maliciously  interferes  with  a  contract  between  two 
parties,  and  induces  one  of  them  to  break  that  con- 
tract, to  the  injury  of  the  other,  and,  in  the  absence 
of  an  adequate  remedy  at  law,  equitable  relief  will 
be  granted. 

Angle  V.  Chicago,  St.  Paul  M.  &  O.  Ry.  Co.  151 

U.  S.  1,  38  L.  ed.  55. 

Bitterman  v.  Louisville  &  Nashville  Ry.  Co. 
207  U.  S.  1,  38  L.  ed.  171. 

IV. 

The  contract  set  out  in  the  complaint  creates  an 
agency  and  results  in  a  bailment  to  the  agent,  not  a 
sale. 

Strum  V.  Boker,  150  U.  S.  323,  37  L.  ed.  1093-9. 

Cole  Motor  Car  Co.  v.  Hurst,  228  Fed.  280  (C. 
C.  A.) 
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V. 

A  manufacturer  has  the  right  to  fix  the  prices  at 
which  its  sales  agent  shall  sell  and  in  the  territory 
in  which  it  may  sell. 

Virtue  v.  Creamery  Package  Mfg.  Co.  227  U. 
S.  8,  57  L.  ed.  393. 

Waltham  Watch  Co.  v.  Keene,  202  Fed.  225, 
240. 
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(C.  C.  A.) 

Whitwell  V.  Continental  Tobacco  Co.,  125  Fed. 
454. 

VI. 

A  contract  is  not  to  be  assumed  to  contemplate 
unlawful  results  unless  a  fair  construction  requires 
it  upon  the  established  facts. 

Cincinnati  P.  B.  S.  &  P.  Packet  Co.  v.  Bay, 
200  U.  S.  184,  50  L.  ed.  432. 

Hobbs  V.  McLean,  117  U.  S.  567,  29  L.  Ed.  940. 

VII. 

Where  the  contract  does  not  in  its  terms  create 
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a  restraint  of  trade,  some  evidence  of  an  unlawful 
intent  becomes  essential. 

Bigelow  V.  Calumet  &  Hecla  Mining  Co.,  167 
Fed.  728  (C.  C.  A). 

Cincinnati  P.  B.  S.  &  P.  Packet  Co.  v.  Bay 
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VIII. 

A  patentee  has  an  exclusive  right  to  make  or  use 
or  sell  the  patented  article  or  to  permit  to  others 
those  rights  or  any  one  or  any  part  of  them. 

Paper  Bag  Patent  Case,  210  U.  S.  424,  52  L. 
ed.  1122. 

Bement  v.  National  Harrow  Co.  186  U.  S.  70, 
46,  L.  ed.  1059. 

IX. 

Courts  are  unwilling  to  put  limits  on  the  exercise 
of  the  privileges  granted  to  a  patentee  by  law,  rec- 
ognizing that  as  a  function  of  Congress. 

The  Button  Fastener  Case,  77  Fed.  288-294. 

X. 

Even  if  the  contract  could  be  construed  as  ef- 
fecting a  sale  to  the  agent,  nevertheless  such  sale 
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would  be  a  sale  subject  to  conditions  and  restric- 
tions and  the  courts  recognize  the  right  of  a  paten- 
tee to  attach  conditions  to  a  sale  of  the  patented 
article. 
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Only  a  sale  without  condition  or  restriction  will 
pass  the  patented  article  out  from  under  the  monop- 
oly which  the  law  secured  to  the  patentee.  This  lim- 
itation is  recognized  in  all  the  cases. 

Henry  v.  Dick  Co.  224  U.  S.  1,  56  L.  ed,  645. 
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XII. 

An  agent  or  vendee  of  a  patentee  may,  by  direct 
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covenant  or  agreement,  be  bound  to  the  observance 
of  price  restrictions,  imposed  as  a  condition  upon 
which  right  of  sale  is  exercised. 

National  Phonograph  Co.  v.  Schlegel,  128  Fed. 
733. 

Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber 
Works  Co.  154  Fed.  359  (C.  C.  A.). 
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XIII. 

Competition  is  not  affected  by  a  contract  be- 
tween a  patentee  and  his  agents  whereby  the  sale 
price  is  fixed. 

Blount  Mnfg.  Co.  v.  Yale  &  Towne  Mnf g.  Co. 
166  Fed.  555. 

Virtue  v.  Creamery  Package  Mnfg.  Co.  227 
U.  S.  32,  57  L.  ed.  393. 

XIV. 

In  all  the  cases  is  found  a  recognition  of  the 
distinction  between  the  right  of  a  patentee  to  fix 
prices  by  direct  contract  and  the  attempt  to  do  so  by 
mere  notice  affixed  to  the  article. 
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Bobbs-Merrill  Co.  v.  Strauss,  210  U.  S.  339,  52 
L.  ed. 1088. 

United  States  v.  Keystone  Watch  Case  Co. 
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"TRUST  LAWS  AND  UNFAIR  COMPETI- 
TION" issued  by  the  Government  Print- 
ing Office  in  1916,  pp.  579-580,  592-593, 
651-652. 

XV. 

But  if  we  should  concede  the  construction  of  the 
contract  asserted,  nevertheless  there  has  been  no 
restraint  of  trade  as  measured  by  the  rule  of  reason. 

Whitwell  V.  Continental  Tobacco  Co.  125  Fed. 
454  (C.C.A.). 

Phillips  V.  lola  Portland  Cement  Co.  125  Fed. 
594-5  (C.  C.A.). 
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O'Halloran  v.  American  Sea  Green  Slate  Co. 
207  Fed.  187-190. 

United  States  v.  Hamburg-American    S.    S. 
Line,  216  Fed.  971-2-4. 

United  States  v.  Reading  Co.  226  U.  S.  324, 
57  L.  ed.  243. 

Nash  V.  United  States,  229  U.  S.  373,  57  L.  ed. 
1232. 


ARGUMENT. 

I. 

This  suit  is  an  application  to  the  Court  by  the 
Plaintiff  for  relief  against  the  Defendants  by  way 
of  injunction  restraining  Defendants  from  violat- 
ing certain  rights  of  Plaintiff.  The  matter  comes 
before  this  Court  upon  the  Bill  of  Complaint  and  a 
Motion  to  Dismiss,  and,  of  course,  the  rule  applies 
that  by  a  Motion  to  Dismiss  the  Defendants  admit 
the  truth  of  all  the  allegations  of  the  complaint, 
and  contest  only  the  sufficiency  of  those  allegations 
to  entitle  Plaintiff  to  relief  in  a  court  of  equity. 

Plaintiff  has  invoked  a  rule  that  is  said  in  Dr. 
Miles  Medical  Co.  v.  Park,  220  U.  S.  394,  55  L.  ed.  513, 

to  be 
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"the  established  doctrine  that  an  actionable 
wrong  is  committed  by  one  who  maliciously 
interferes  with  a  contract  between  two  par- 
ties, and  induces  one  of  them  to  break  that 
contract,  to  the  injury  of  the  other,  and  that, 
in  the  absence  of  an  adequate  remedy  at  law 
equitable  relief  will  be  granted."  Sarah  R. 
Angle  V.  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Co.  151  U.  S.  1,  38  L.  ed.  55; 
Marcus  K.  Bitterman  v.  Louisville  &  Nash- 
ville Railway  Co.  207  U.  S.  205,  52  L.  ed.  171, 
12  A.  &  E.,  Ann.  Cases  693. 

It  appears  from  the  complaint  that  the  plaintiff 
has  developed  and  perfected  a  system  of  selling  the 
automobiles  manufactured  by  it,  and  in  carrying 
out  that  system,  it  appoints  numerous  agents  and 
enters  into  contracts  with  them,  and  a  copy  of  that 
contract  is  set  out  in  the  record  and  made  a  part 
of  the  complaint. 

It  is  the  contention  of  the  plaintiff  that  this 
contract  is  only  what  it  purports  to  be,  a  contract 
of  agency  and  bailment  between  the  plaintiff  and  its 
agents.  The  District  Court  held  that  the  contract 
resulted  in  a  sale  from  the  plaintiff  to  its  agents 
of  the  automobiles  consigned  by  the  plaintiff  to  its 
agent,  that  the  absolute  and  unconditional  property 
passed  from  the  plaintiff  to  the  agent,  and  that  the 
automobiles  thereby  became  the  agent's  automo- 
biles, to  do  with  as  he  chose,  notwithstanding  the 
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existence  of  the  contract.  In  effect,  the  Court  held 
that  the  contract  was  a  subterfuge  adopted  for  the 
purpose  of  concealing  the  true  nature  of  the  trans- 
action, under  the  guise  of  an  agency,  for  the  pur- 
pose of  projecting  plaintiff's  control  over  the  sub- 
sequent disposition  of  the  automobiles  by  the  agent. 

Disregarding  the  fact  that  the  contract  between 
the  plaintiff  and  its  agent  is  clear  and  definite  in 
all  its  terms,  and  precise  in  its  use  of  language,  and 
no  word  can  be  found  therein  which  even  squints 
at  a  transaction  of  sale,  nevertheless  the  language 
was  construed  to  be  a  cover  for  an  ulterior  purpose 
of  evading  the  law  against  combinations  in  restraint 
of  trade. 

From  the  premise  that  the  transaction  was  a 
sale,  thus  assumed,  the  Court  drew  the  con- 
clusion that  the  transaction,  or  series  of  transac- 
tions, carried  on  under  this  and  other  similar  con- 
tracts, were  in  restraint  of  trade  and  in  violation 
of  the  Sherman  Law.  We  believe  it  is  capable  of 
demonstration  that  the  transaction  was  only  what 
it  purports  to  be — a  contract  of  agency  and  bail- 
ment between  the  plaintiff  and  its  agent,  and  that, 
therefore,  the  Sherman  Law  has  no  application  to 
transactions  under  such  contract,  but  further  that 
the  negative  argument  thus  imposed  upon  us  is  a 
violation  of  the  rule  that  a  contract  is  not  to  be 
assumed  to  contemplate  unlawful  results  unless  a 
fair  construction  requires  it  upon  the  established 
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facts,  and  that  it  was  incumbent  upon  our  oppon- 
ents to  demonstrate  in  some  way,  and  offer  some 
facts  to  support  the  claim  that  the  transaction  was 
actually  a  sale  under  cover  of  an  agency  contract, 
and  we  contend  further  that  even  if  it  should  be  held 
that  the  net  result  of  the  transaction  between  the 
plaintiff  and  its  agent  was  a  sale  by  the  plaintiff  to 
the  agent  of  the  automobiles  manufactured  by  the 
plaintiff,  nevertheless  the  transaction  was  not  ob- 
noxious to  the  Sherman  Law,  as  interpreted  by  the 
Supreme  Court. 

It  is  the  position  of  the  plaintiff  that  the  agency 
contract  under  which  it  consigns  automobiles  to  its 
agents  creates  a  contract  of  bailment  between  plain- 
tiff and  its  agents,  and  that  thereunder  the  auto- 
mobiles remain  the  property  of  the  plaintiff  until 
sales  have  been  arranged  by  the  agent  on  behalf  of 
the  plaintiff  under  the  terms  of  the  contract  itself, 
and  upon  conditions  specifically  set  forth. 

11. 

THE  CONTRACT  ITSELF. 

We  rely  upon  the  provisions  of  the  contract  itself 
as  dem.onstrating  that  a  bailment  is  the  relationship 
created  by  the  contract  between  the  plaintiff  and 
its  agent.    The  preamble  states: 

"Whereas  the  second  party  has  applied  to 
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the  first  party  to  be  the  agent  in  certain 
territory  hereinafter  described  for  the  sale 
of  said  automobiles  and  parts,  and  the  first 
party  is  willing  to  appoint  second  party  with 
certain  limited  authority  upon  the  following 
terms  and  conditions  only." 

Thereupon  follow  paragraphs  appointing  the 
agent — 

(1)  "With  certain  authority  as  here  ex- 
pressly stated  only,  for  the  purpose  of  nego- 
tiating sales  of  the  first  party's  product  to 
users  only,  in  the  methods  and  upon  the 
terms  and  within  the  territory  herein  speci- 
fically set  forth. 

(2)  "That  the  third  party  shall  have  no  au- 
thority or  power  or  duty  whatsoever,  except 
as  herein  expressly  conferred. 

(3)  "That  first  party  will  consign  its  Ford 
automobiles  to  the  third  party  through  the 
second  party  to  be  sold  to  users  only,  and  not 
for  resale,  upon  bills  of  sale  to  be  executed 
by  the  first  party  only,  as  hereinafter  pro- 
vided." 

The  next  paragraph  limits  the  territory  in  which 
the  agent  may  sell,  and  there  follows  a  statement 
of  agreed  damages  and  penalties  for  any  violation 
of  the  territorial  restriction. 
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It  is  further  provided  that  the  agent  will  ar- 
range for  sales  of  Ford  automobiles  to  users  at 
the  first  party's  full  advertised  list  prices  only,  and 
the  right  is  reserved  by  the  plaintiff  to  change  the 
list  prices  of  any  of  its  products  at  any  time  it  may 
choose,  and  the  duty  is  imposed  upon  the  agent  to 
conform  to  such  changes  immediately  upon  receiv- 
ing notice  thereof. 

The  tenth  condition  of  the  contract  is  presum- 
ably the  basis  of  the  inference  that  the  contract 
constitutes  a  sale  only,  and  that  all  the  other  pro- 
visions thereof  are  subterfuges  to  conceal  the  sale. 

(10)  "Third  party  shall  advance  in  cash  to 
second  party  or  first  party,  as  the  case  may 
be,  85  per  cent  of  the  full  advertised  list 
price  at  the  time  of  its  consignment  of  auto- 
mobiles to  third  party." 

The  next  condition  provides  that  the  agent  shall 
pay  all  freight  from  the  factory  to  the  agent's 
place  of  business,  but  the  thirteenth  condition  pro- 
vides that  the  agent  shall  have  a  lien  on  each  auto- 
mobile for  the  85  per  cent  advanced  by  him  and  for 
the  freight  paid  by  him,  and  he  is  required  to  main- 
tain insurance  to  protect  himself  against  loss. 

The  twelfth  condition  of  the  contract  provides 
that  the  plaintiff  shall  retain  complete  title  to  each 
automobile  until  actual  bill  of  sale  signed  and  exe- 
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cuted  by  it  has  been  delivered  to  the  vendee  secured 
by  the  agent,  and  that  such  vendee  must  be  one  who 
has  purchasd  for  use,  at  full  list  price  plus  freight 
and  delivery  charges,  and  that  any  attempt  to  sell 
or  dispose,  or  deliver  any  Ford  automobiles  at  less 
than  such  price,  should  be  utterly  void  and  pass  no 
title. 

Condition  14  of  the  contract  requires  that  the 
agent  shall  take  from  proposed  buyers  a  signed  or- 
der to  be  transmitted  to  the  plaintiff,  which  re- 
serves the  right  to  accept  or  reject  the  same  for  any 
reason  satisfactory  to  it.     (Condition  16.) 

It  will  be  noted  in  the  clauses  thus  stated  that  by 
the  contract  the  agent  has  no  authority  except  that 
expressly  conferred  and  that  the  agent  receives  a 
consignment  of  automobiles  which  are  to  be  sold  by 
the  plaintiff  not  the  agent,  upon  bills  of  sale  exe- 
cuted by  the  plaintiff,  and  the  contract  expressly 
provides  that  the  duties  of  the  agent  are  to  arrange 
for  sales  of  automobiles,  retaining  in  the  hands  of 
the  plaintiff  the  power  to  sell  or  refuse  to  sell,  and 
to  change  the  prices  of  its  product  at  any  time  it 
may  choose. 

The  fact  that  an  agent,  desiring  to  obtain  the 
agency  for  the  handling  of  Ford  automobiles,  is 
willing  to,  and  does  agree  to  onerous  conditions, 
does  not  justify  an  inference  that  the  cash  advanced 
by  him  pursuant  to  the  contract  v/as  not  actually 
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an  advance,  but  a  payment,  whereby  the  title  passed 
and  the  agent  became  the  actual  owner  of  the  auto- 
mobiles consigned. 

It  has  always  been  a  rule  of  law  that  contracts 
are  construed  to  mean  what  they  say.  If  the  lan- 
guage used  is  simple,  and  the  intention  expressed  is 
clear,  then  such  contracts  are  enforced  as  expressed, 
if  no  violation  of  the  law  is  thereby  accomplished. 
Applying  these  rules,  there  can  be  no  question  but 
that  the  plaintiff  clearly  and  effectually  retained 
title  to  consignments  of  automobiles  to  the  agent 
until  all  the  conditions  of  the  contract  were  fully 
complied  with.  It  is  violative  of  the  language  of 
the  contract,  and  it  is  an  inference  from  nothing 
contained  in  the  record,  to  assume  that  the  advance 
of  85  per  cent,  provided  for  in  the  contract,  was 
not  what  the  parties  contracted  it  to  be,  but  a  pay- 
ment of  the  full  purchase  price,  resulting  in  a  sale. 
Why  should  the  agent  contract,  as  in  Condition  13, 
for  a  lien  for  his  85  per  cent  advance  if  by  the  trans- 
action he  became  the  owner  of  the  automobiles?  The 
owner  of  property  cannot  and  need  not  for  any 
advantage  to  himself,  have  a  lien  upon  his  own 
property,  and  the  agent  in  the  contract  under  con- 
sideration expressly  accepted  a  lien  on  the  automo- 
bile for  his  85  per  cent  advance,  and  thereby  ex- 
pressly waived  any  claim  to  be  the  owner  thereof. 

A  reading  of  the  contract  will  disclose  further 
conditions  which  negative  the  contention  that  the 
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agent  became  the  owner  of  the  automobiles,  and 
not  a  word  anywhere  in  the  contract,  directly  or  by 
logical  inference,  from  which  the  affirmative  of 
that  proposition  can  be  even  inferred. 

Condition  19  provides  that  the  agent  shall  have 
no  authority  to  warrant  any  of  the  automobiles,  al- 
though warranty  is  an  incident  of  ownership,  and 
Condition  21  provides  that  in  case  of  damage  to  au- 
tomobiles by  carriers  in  transit  to  the  agent,  collec- 
tion from  the  carrier  shall  be  made  in  the  name  of 
the  plantiff  as  the  owner  of  such  automobiles,  thus 
affording  another  conclusive  indication  of  owner- 
ship in  plaintiff. 

By  contrast,  Condition  31  shows  the  careful 
choice  of  language  by  the  parties  to  this  contract. 
Automobiles  could  come  into  the  agent's  hands  by 
consignment  only,  but  parts  he  was  required  by 
this  paragraph  of  the  contract  to  purchase  and 
carry  on  hand. 

Condition  24  provides  for  signs  and  advertis- 
ing by  the  agent  under  the  direction  of  the  plaintiff 
and  a  removal  and  discontinuance  thereof  at  the 
termination  of  the  agency. 

Condition  47  of  the  contract  contains  another 
and  also  a  conclusive  demonstration  of  the  proposi- 
tion that  the  contract  was  a  true  consignment  and 
not  a  sale,  wherein  it  is  provided  that  in  event  of 
cancellation   or   expiration    of   the   contract,    first 
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party  to  the  contract,  (the  plaintiff)  may  at  its  op- 
tion re-take  possession  of  all  such  automobiles  as 
the  third  party,  (the  agent)  may  have  on  hand  on 
consignment  unsold  at  the  date  of  such  cancellation 
or  expiration,  at  the  same  time  returning  to  him 
his  advancements  on  the  said  automobiles,  or  at 
the  option  of  the  first  party,  it  shall  be  the  duty  of 
the  third  party,  to  endeavor  to  sell  such  remaining 
automobiles,  notwithstanding  the  expiration  of  the 
contract,  but  if,  at  the  end  of  three  months  he  shall 
not  have  made  such  sales,  the  first  party  agrees  on 
request  of  the  agent,  upon  payment  of  10  per  cent 
additional  of  the  list  price,  to  sell  said  automobiles 
outright  to  the  agent. 

A  contract  right  on  the  part  of  the  consignor 
to  take  back  property  sold  and  return  the  consignee 
advances  is  as  clear  a  negative  of  the  assertion  that 
the  transaction  was  a  sale  by  which  the  title  passed 
as  it  is  possible  to  conceive  of,  and  if  title  had  al- 
ready passed  and  the  automobiles  became  the  prop- 
erty of  the  agent,  why  should  he  pay  an  additional 
10  per  cent,  or  receive  a  bill  of  sale  of  property  al- 
ready his? 

By  the  preceeding  clause  of  the  contract,  (Condi- 
tion 46)  either  party  to  the  contract,  "shall  be  at 
liberty,  with  or  without  cause,  to  cancel  and  annul 
this  contract  at  any  time." 

If  a  sale  had  taken  place  as  to  automobiles  con- 
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signed  to  and  in  the  agent's  hands,  nothing  would 
remain  on  a  cancellation  of  the  contract  except  to 
settle  any  balances  not  adjusted  and  the  Ford  Com- 
pany could  not  re-take  by  refunding  the  price. 

But  Conditions  46  and  47  are  not  capable  of  such 
an  interpretation,  and  demonstrate  that  there  was 
no  sale,  and  that  the  Ford  Company  could  at  its 
option  re-take  its  machines  and  refund  to  the  agent 
his  advances. 

The  plaintiff  in  this  case  has  deemed  it  to  be 
for  the  best  interests  of  its  trade  to  retain  itself 
control  of  the  distribution  of  its  product  to  actual 
users  thereof  rather  than  to  sell  the  same  outright 
to  wholesalers  and  retailers  and  permit  them  to  dis- 
tribute on  such  terms  as  they  may  see  fit. 

Plaintiff  believes  that  it  is  for  the  advantage 
of  the  manufacturer  of  a  product  of  wide  and  gen- 
eral use  by  the  public,  to  so  deal  with  the  public  that 
each  member  thereof  may  feel  that  he  is  receiving 
as  good  consideration  and  treatment  as  each  and 
every  other  member  of  the  public,  and  only  by  re- 
taining in  its  own  hands  contact  v/ith  ultimate 
consumer  can  this  uniformity  of  treatment  be  se- 
cured. 

III. 

UNFAIR  COMPETITION. 

This  very  proper  desire  on  the  part  of  plaintiff 
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to  protect  the  public  constitutes  one  very  potent 
reason  for  the  objection  urged  against  the  unfair 
competition  charged  against  defendants  in  doing 
the  acts  complained  of  in  paragraph  XV  of  the 
complaint  (Transcript  of  Record,  pp.  9  et  seq.)  sub- 
division (a),  (b),  (c),  (d),  (e),  (f). 

The  grounds  of  relief  discussed  in  parts  III  and 
IV  of  this  brief  seem  to  have  been  ignored  by  the  Dis- 
trict Court. 

Defendants  by  the  motion  to  dismiss  admit  that 
the  acts  complained  of  were  done  "with  the  delib- 
erately fraudulent  intent  and  purpose  of  defrauding 
plaintiff  and  its  duly  authorized  agents  and  of  mis- 
leading the  public  *  *  *  and  that  said  sign  dis- 
played as  above  mentioned  *  *  *  (and  other  acts 
set  out)  have  been  done  *  *  *  with  the  fraudulent 
intent  and  purpose  on  the  part  of  defendants  of 
defrauding  plaintiff  and  its  authorized  agents  and 
the  public"  (Transcript  of  Record,  pp.  12-13). 

It  is  unnecessary  to  quote  from  the  decided  cases 
to  demonstrate  that  such  conduct  was  unfair  com- 
petition and  should  be  enjoined  by  a  court  of  equity. 

Nims  on  Unfair  Business  Competition,  pp. 
9-28-31-35. 

IV. 
IRRESPECTIVE  OF  THE  QUESTIONS 
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ARISING  OUT  OF  THE  PATENTS  IN- 
VOLVED, WE  SUBMIT  THAT  PLAIN- 
TIFFS LIMITED  AGENCY  CONTRACT 
AND  OTHER  CONTRACTS  WITH  ITS 
AGENTS  CONSIGNING  FORD  CARS  TO 
THEM  AND  GRANTING  TO  EACH 
AGENT  THE  EXCLUSIVE  PRIVILEGE  OF 
ARRANGING  FOR  SALES  OF  FORD 
CARS  WITHIN  ANY  PARTICULAR  OR 
ALLOTTED  TERRITORY,  ARE  VALID 
AND  WILL  BE  PROTECTED  BY  THE 
COURTS,  AND  THAT  THE  DEFEND- 
ANTS WERE  GUILTY  OF  UNWAR- 
RANTED AND  MALICIOUS  INTERFER- 
ENCE WITH  SUCH  CONTRACT  RIGHTS. 

There  is  no  doubt  of  the  vicious  and  unlawful 
acts  of  the  defendants  in  inducing  plaintiff's 
agents  to  break  their  contracts.  There  is  no  doubt 
that  law  and  equity  both  denounce  and  give  reme- 
dies for  wrongs  in  all  such  cases — the  only  question 
being  as  to  whether  the  particular  contract  is  valid. 

There  is  no  authority  against  the  validity  of  the 
plaintiff's  contracts  alloting  particular  territory 
to  particular  sales  agents.  It  is  simply  a  question 
of  whether  the  public  rights  in  freedom  of  trade 
have  been  violated. 

An  examination  of  the  bill  of  complaint  discloses 
that  plaintiff's  grants  to  each  of  its  licensed  agents 
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a  particular  and  exclusive  territory  within  which 
such  agent  is  licensed  to  solicit  and  arrange  sales 
of  Ford  cars.  The  licensed  agent  in  return  agrees 
that  he  will  only  solicit  and  arrange  for  sales  within 
this  particular  territory.  The  courts  uniformly  up- 
hold contracts  granting  an  exclusive  agency  within 
a  limited  territory. 

Wood,  etc.,  Machine  Co.  v.  Greenwood  Hard- 
ware Co.  75  S.  C.  378,  9  L.  R.  A.  (N.  S.) 
501. 

Keith  V.  Optical  Co.  48  Ark.  138. 

Roller  V.  Ott,  14  Kan.  609. 

Newell  V.  Meyendorff ,  9  Mont.  254. 

Ewing  V.  Sewing  Machine  Co.  9  W.  N.  C.  272. 

The  bill  shows  clearly  the  persistent  and  contin- 
uous efforts  of  defendants  to  procure  automobiles 
from  the  licensed  agents  in  violation  of  their  con- 
tracts with  plaintiff,  and  by  inducing  them  to  break 
such  contracts  by  sending  in  to  plaintiff  fictitious 
orders  and  by  inducing  them  to  deliver  such  con- 
signed automobiles  outside  their  own  territory  to 
defendants,  and  widespread  advertisements  of  de- 
fendants offering  to  sell  such  Ford  automobiles  so 
wrongfully  obtained  at  reduced  prices,  regardless 
of  the  territory,  thereby  injuring  and  demoralizing 
the  business  of  plaintiff  and  its  agents. 
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Furthermore,  we  submit  that  the  trading  stamp 
cases  and  the  ticket  scalper  cases,  so-called,  together 
with  the  general  principles  of  equitable  jurisdiction 
afford  authority  for  enjoining  the  Defendants  quite 
independent  of  the  questions  arising  under  the  pat- 
ents. 

Sperry  v.  Mechanics  Co.  128  Fed.  800. 

Sperry  v.  Pommer,  109  Fed.  309. 

Sperry  v.  Feuster,  219  Fed.  757. 

Bitterman  v.  L.  &  N.  Ry.  Co.  207  U.  S.  205. 

Nashville  Ry.  Co.  v.  McConnell,  82  Fed.  52. 

Illinois  Central  v.  Caff rey,  128  Fed.  77. 


RECENT    DECISIONS    INTERPRETING    THIS 
CONTRACT. 

In  the  unreported  case  of  Ford  Motor  Co.  v.  Fred 
Buck,  in  the  United  States  District  Court  for  the 
Northern  District  of  Illinois  the  facts  were  almost 
identical  with  those  in  the  case  at  bar.  The  same 
contract  was  involved  and  upon  a  full  hearing  a 
perpetual  injunction  was  granted.  No  opinion  was 
filed  but  the  following  decree  was  entered: 
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THIS  CAUSE  duly  came  on  to  be  heard  at  this 
term  upon  the  bill,  answer,  replication,  and  proofs; 
and  the  Complainant  appearing  by  L.  B.  ROBERT- 
SON, Esquire,  and  MARQUIS  EATON,  Esquire,  its 
solicitors,  and  the  Defendants  appearing  by  A.  A. 
Rolf,  Esquire,  their  solicitor,  and  the  Court  having 
heard  the  arguments  of  counsel  and  being  fully  ad- 
vised in  the  premises. 

And  it  appearing  to  the  Court: 

That  Complainant,  Ford  Motor  Company,  is  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Michigan  and 
transacting  business  in  said  State  of  Michigan  and 
divers  other  states  and  territories  of  the  Union; 
that  Complainant  has  duly  complied  with  all  the 
laws  of  the  State  of  Illinois,  pertaining  to  foreign 
corporations  doing  business  in  Illinois;  that  Com- 
plainant and  Defendants,  respectively,  have  places 
of  business  and  are  transacting  business  in  the  City 
of  Chicago,  in  the  Northern  District  of  Illinois, 
Eastern  Division,  and  that  the  amount  in  contro- 
versy between  Complainant  and  Defendants  ex- 
ceeds the  sum  of  Three  Thousand  Dollars; 

And  that  for  many  years,  to-wit,  eleven  (11) 
years  last  past,  Complainant  has  been  engaged  in 
the  manufacture  and  vending  of  automobiles  and 
automobile  parts,  in  particular  manufacturing,  and 
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vending  the  automobile  known  as  "Ford"  and  inci- 
dental parts  thereof; 

And  that  Complainant  has  expended  large  sums 
of  money  in  advertising  its  product  under  the  name 
"Ford" ;  that  as  a  result  of  such  advertising  and  of 
the  merit  of  Complainant's  product  the  words 
"Ford,"  "Ford  Motor  Cars,"  and  "Ford  Cars"  have 
come  in  the  public  mind  to  mean  and  to  designate 
the  automobiles  so  manufactured  and  vended  by 
Complainant; 

And  that  in  the  conduct  of  its  business  Coni- 
plainant  has  made  use  of  certain  trade-marks  among 
them  a  certain  trade-mark  known,  to  the  trade  and 
to  the  public,  as  the  "Winged  Pyramid,"  carrying 
in  script  the  word  "Ford";  and  among  them  also 
the  word  "Ford"  so  written  in  script; 

And  that  Complainant  caused  said  trade-mark, 
word,  and  design  to  be  duly  copyrighted  and  regis- 
tered under  the  laws  of  the  United  States  and  for- 
eign countries;  that  Complainant  has  become  and 
is  entitled  to  the  exclusive  use  and  control  of  such 
trade-mark,  word  "Ford,"  and  design  in  connection 
with  the  manufacture  and  sale  of  automobiles  and 
automobile  parts,  and  the  right  to  control  and  limit 
the  use  thereof  to  such  person  or  persons  as  in  its 
discretion  it  desires  to  authorize  to  use  the  same; 

And  that  in  the  conduct  of  its  said  business 
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Complainant  appoints  in  divers  States,  Counties, 
Cities,  and  Towns  throughout  the  United  States  cer- 
tain corporations,  firms  and  individuals  to  act  as 
its  agents  in  certain  territory  to  arrange  for  the 
sale  of  its  product,  and  pays  to  said  corporations, 
firms  and  individuals,  so  appointed,  as  agents,  cer- 
tain commissions  for  their  services;  that  in  appoint- 
ing such  agents  Complainant  by  contract  consigns 
and  allots  certain  territory  to  certain  agents  and 
that  in  said  contracts  said  agents  agree  that  they 
will  not  arrange  for  the  sale  of  Complainant's  prod- 
uct in  the  territory  of  any  other  agent  so  appointed 
by  Complainant  and  will  not  arrange  for  the  sale  of 
Complainant's  product  in  any  territory  not  allotted 
to  them  in  their  respective  contracts;  that  Com- 
plainant selects  such  persons  to  act  as  its  agents 
as  will  carry  out  and  observe  the  provisions  of  said 
contract  and  whom  it  may  recommend  to  the  public 
as  reliable  persons,  not  only  in  arranging  for  the 
sale  of  Complainant's  product  but  also  in  the  giving 
of  proper  service  in  the  up-keep  thereof; 

And  that  agents  of  Complainant  are  required 
and  do  conspicuously  display  signs,  designating  that 
they  are  agents  for  "Ford  Cars";  that  as  a  result 
of  the  large  amount  of  business  transacted  by  the 
Complainant  and  the  merit  of  its  product  and  its 
extensive  advertising,  certain  phrases  and  expres- 
sions have  come  to  mean,  to  the  trade  and  to  the 
public,  that  the  person  making  use  of  such  word, 
phrases  and  expressions  is  an  authorized  agent  of 
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Complainant;  that  among  such  words,  phrases,  and 
expressions,  are  the  following: 

The  use  on  windows  of  the  word  "Ford." 

The  use  on  windows  of  the  word  "Ford" 
in  dress  and  style  imitative  or  resembling 
the  trade-mark  of  Complainant  above  re- 
ferred to. 

The  use  on  business  cards  and  letter-heads 
of  the  word  "Ford,"  of  the  words  "Ford 
Cars,"  or  the  words  "Ford  Distributors." 

And  that  Defendant,  Fred  Buck,  is  the  owner 
and  proprietor  of  a  garage  located  in  Chicago, 
Illinois,  at,  to-wit,  Barry  Avenue  and  North  Clark 
Street,  known  and  operated  as  "Barry  Sales  Co."; 
that  said  designation,  Barry  Sales  Co.,  is  but  a 
name  and  style  under  v/hich  said  Defendant,  Fred 
Buck,  carries  on  a  general  automobile  business; 

And  that  neither  Fred  Buck,  doing  business  un- 
der the  name  and  style  of  Barry  Sales  Co.,  or  Fred 
Buck  individually,  are  authorized  by  Complainant 
to  be  its  agent  for  the  territory  in  which  said  place 
of  business  is  located  or  in  any  other  territory; 

And  that  the  Defendant,  Fred  Buck,  doing  busi- 
ness under  the  name  and  style  of  Barry  Sales  Co., 
and   the   Defendant,    Fred   Buck,  individually,  al- 
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though  well  knowing  the  business  system,  trade- 
marks and  the  rights  therein  of  the  Complainant, 
have  made  use  of  the  word  ''Ford/'  the  words  "Ford 
cars,"  the  words  "Ford  distributors"  and  other  simi- 
lar words  and  phrases,  and  have  imitated  the  dress 
and  style  of  Complainant's  trade-mark  above  men- 
tioned, in  vanous  manners  and  at  various  times  up 
to  the  filing  of  the  Bill  of  Complaint  herein,  for  the 
purpose  of  diverting  Complainant's  trade  from  Com- 
plainant and  its  duly  authorized  agents  to  said  De- 
fendants by  leading  the  trade  and  the  public,  par- 
ticularly prospective  purchasers  of  "Ford  automo- 
biles," to  believe  that  the  Defendants  were  agents 
authorized  by  Complainant  to  arrange  for  the  sale 
of  "Ford  automobiles,'  and  of  leading  such  prospec- 
tive purchasers  into  the  supposition  that  such  pros- 
pective purchasers  would  be  entitled  to  receive  from 
said  Defendants  all  the  benefits  which  are  provided 
by  Complainant  and  its  authorized  agents  to  users 
of  "Ford  automobiles,"  and  have  threatened  so  to 
do,  all  to  the  benefit  of  said  Defendants  and  the  ir- 
reparable injury  of  the  Complainant;  and  that  each 
and  all  of  the  allegations  of  the  said  Bill  of  Com- 
plaint are  true. 

NOW,  THEREFORE,  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  Defendant, 
Fred  Buck,  doing  business  under  the  firm  name  and 
style  of  Barry  Sales  Co.,  and  Fred  Buck,  individu- 
ally, their  agents,  attorneys,  servants,  and  employes 
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be,  and  they  are  hereby,  perpetually  restrained  and 
enjoined  from: 

1.  Making,  advertising,  or  circulating  any 
statement  or  representation  to  the  effect  that 
Defendants  are  agents  for  the  sale  of  Ford 
cars  in  Chicago,  Illinois,  or  elsewhere. 

2.  Using  on  any  window,  sign,  business 
card,  letter-head,  or  using  in  any  other  man- 
ner whatsoever,  the  word  "Ford"  in  dress  and 
style  imitative  of  Complainant's  trade-mark. 

3.  Employing  any  sign,  banner  or  other 
device  bearing  or  containing  the  words 
"Ford,"  "Ford  cars,"  "Ford  distributors,"  or 
other  combination  of  the  word  "Ford"  with 
other  words  or  expressions  implying  that  De- 
fendants are  authorized  agents  to  handle 
Ford  cars. 

4.  Representing  indicating,  or  implying 
that  Defendants  have  any  relations  or  deal- 
ings with  the  Complainant's  factory  at  De- 
troit or  with  the  Chicago  branch  of  Com- 
plainant's business  or  with  any  other  branch 
of  Complainant's  business  in  any  other  city 
of  the  United  States. 

5.  Acquiring  a  secret  or  undisclosed  inter- 
est in  any  authorized  agency  of  Complainant 
to  arrange  for  the  sale  of  Ford  cars  and  from 
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inducing  or  attempting  to  induce  any  author- 
ized agent  of  Complainant  to  arrange  for  the 
sale  of  Ford  cars  in  violation  of  any  of  the 
terms  of  the  contract  of  such  agent  with  Com- 
plainant, and  from  inducing  or  attempting  to 
induce  any  authorized  agent  of  Complainant 
to  breach  his  or  its  contract  of  agency  with 
Complainant  in  any  particular. 

AND  IT  IS  FURTHER  ORDERED  that  Com- 
plainant do  have  and  recover  from  Defendants  its 
costs  and  disbursements  in  this  suit  to  be  taxed  by 
the  Clerk  in  due  course  and  that  a  writ  of  execution 
issue  therefor. 

November  Term,  A.  D.  1914. 

December  3rd,  1914. 

ENTER  KENESAW  M.  LANDIS, 

Judge. 


We  submit  that  this  is  based  upon  a  correct  in- 
terpretation of  the  law  pertaining  to  the  right  of 
Plaintiff  to  control  the  use  of  its  name  and  trade- 
mark, as  well  as  the  sale  and  distribution  of  its  cars. 

In  Orebaugh  v.  Neu, Ohio, , 

involving  also  the  construction  of  this  contract,  a 
general  demurrer  was  interposed  and  the  Court 
states : 
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"The  question  raised  is,  whether  or  not 
this  contract  between  Orebaugh  and  the  Ford 
Motor  Co.  is  against  public  policy,  monopolis- 
tic in  its  tendencies,  and  in  violation  of  the 
Sherman  anti-trust  law." 

After  a  careful  consideration  of  the  provisions  of 
the  contract,  the  Court  said: 

"Having  concluded  this  part  of  the  ques- 
tions that  are  made  in  this  case  and  finding 
that  the  contract  is  a  valid  one,  is  not  against 
public  policy,  is  not  monopolistic,  and  is  not 
within  the  provisions  of  the  Sherman  anti- 
trust law,  and  that  the  patentee  of  these  arti- 
cles was  discharging  only  his  own  legal  rights 
protected  by  the  patents,  we  now  come  to  the 
question  of  liability  of  the  defendant"  *  *  * 

In  Coleman  v.  Ford  Motor  Company, 

S.  W ,  in  considering  a  previous  con- 
tract of  this  company  containing  substantially  the 
same  provisions  as  the  present  contract,  the  right 
of  plaintiff  to  govern  the  sale  and  distribution  of 
its  cars  under  the  tenns  of  the  contract  as  well  dur- 
ing the  life,  as  after  its  termination,  is  fully  sus- 
tained. 

As  has  been  said,  plaintiff  believes  that  it  is 
for  its  best  interest  to  vend  direct  to  the  ultimate 
consumer  through   the  medium   of  agents  rather 
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than  sell  outright  to  dealers  who  may  vend  to  the 
ultimate  consumer  on  such  conditions  as  the  dealer 
may  select,  depriving  the  consuming  public  of  that 
uniformity  of  treatment,  which,  amongst  other 
things,  contributes  so  highly  to  the  popularity  of 
plaintiff's  automobiles. 

It  is  a  matter  of  comm.on  knowledge  that  plain- 
tiff's product  has  a  very  wide  distribution,  and  sells 
readily  in  response  to  a  wide  public  demand.  To 
act  as  an  intermediary  in  the  distribution  of  such  a 
product,  and  thereby  earn  commissions,  is  a  repre- 
sentation which  naturally  would  be  eagerly  sought 
for,  and  to  secure  it  agents  may  well  and  profitably 
submit  to  onerous  conditions  that  might  not  be 
worth  while  in  connection  with  a  less  popular  prod- 
uct. Such  a  motive  is  sufficient  to  account  for  the 
willingness  of  an  agent  to  agree  to  the  requirement 
of  an  85  per  cent  advance.  He  could  even  profit- 
ably advance  to  the  manufacturer  the  full  retail 
list  price  and  all  carrying  charges  and  yet  be  well 
compensated  when  his  commissions  were  paid  to 
him. 


V. 


THE  RECORD  CONTAINS  ONL^  THE  CON- 
TRACT. 

Bearing  in  mind  that  there  is  no  syllable  in  this 
record  impugning  the  good  faith  of  the  Ford  Motor 
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Company  and  its  agents  in  making  the  contract  un- 
der consideration,  no  valid  reason  exists  why  the 
contract  should  be  interpreted  otherwise  than  by 
the  usual  tests,  or  why  it  should  not  be  construed  in 
accordance  with  the  usual  and  ordinary  meaning  of 
the  language  employed. 

There  is  not  even  an  ambiguity  to  which  to  at- 
tribute a  doubt  as  to  the  intentions  of  the  parties. 
To  attribute  to  the  parties  some  intention  not  to  be 
found  in  the  language  employed  is  to  disregard 
the  contract  actually  made  and  clearly  expressed, 
and  attribute  to  the  parties  something  not  shown 
to  have  been  even  thought  of,  much  less  intended. 

And  why?  The  question  can  only  be  answered 
on  the  theory  that,  for  some  reason  not  disclosed 
by  the  record,  the  Court  has  arrived  at  the  con- 
clusion that  the  parties  intended  to  violate  the  law, 
and  hence  by  reasoning  backward  it  is  concluded 
that  the  parties  did  not  intend  those  results  which 
alone  can  follow  from  the  language  of  their  written 
contract,  but  something  sinister,  some  evasion,  some 
device  to  conceal  the  real  transactions,  and  there- 
fore that  what  the  parties  called  a  consignment  was 
actually  a  sale. 

Having  thus  travelled  in  a  circle  to  find  a 
premise  the  conclusion  could  easily  be  drawn  that 
the  Serman  law  was  violated  and  that  the  attempt 
by  the  Ford  Motor  Company  to  fix  the  price  at 
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which  the  automobiles  made  by  it  should  be  sold  was 
beyond  its  right. 


VI. 


THE   PRINCIPAL  HAS  THE  RIGHT  TO   CON- 
TROL ITS  SALES  AGENTS. 

But  a  wide  difference  exists  between  the  at- 
tempt by  a  patentee  to  project  its  control  over  prices 
to  future  sales  after  it  has  exercised  the  right  to 
vend  secured  by  the  patent  laws,  and  the  power  of 
a  patentee  to  fix  the  prices  at  which  its  sales  agents 
shall  sell  and  to  prescribe  the  territory  within 
which  the  agent  may  act.  This  distinction  is  clearly 
apparent  to  the  Court  in  the  case  of  Waltham 
Watch  Co.  V.  Keene,  202  Fed.  225,  240: 

"In  the  case  of  D.  E.  Virtue  and  Owatonna 
Fanning  Mill  Co.  v.  Creamery  Package  Mfg. 
Co.  et  al.,  227  U.  S.  8,  33  Sup.  Ct.  202,  57  L. 

Ed ,  decided  by  the  Supreme  Court  of 

the  United  States,  January  20, 1913,  the  Owa- 
tonna Company  w^as  a  manufacturer  of 
churns  and  butter  workers  under  various  pat- 
ents owned  by  it,  and  in  April,  1897,  it  cre- 
ated the  Creamery  Package  Manufacturing 
Company,  its  sales  agent  of  them,  the  latter 
not  manufacturing,  which  the  Court  held  it 
had  the  right  to  do,  and  that  in  so  doing  it 
had  the  right  to  fix  the  prices  at  which  its 
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sales  agent  should  sell  and  the  territory  in 
which  it  should  sell,  and  even  the  purpose  for 
which  it  should  sell. 

"The  Court  said: 

'It  is  true  they  granted  rights  to  the 
Creamery  Package  Manufacturing  Com- 
pany, and  exclusive  rights;  but  this  was 
no  violation  of  law.  The  owner  of  a  pat- 
ent has  exclusive  rights — rights  of  mak- 
ing, using,  and  selling.  He  may  keep  them 
or  transfer  them  to  another — keep  some 
of  them  and  transfer  others.  This  is  ele- 
mentary; and,  keeping  it  in  mind,  there  is 
no  trouble  in  estimating  the  character  of 
such  rights  or  their  transfer.  Of  course, 
patents  and  patent  rights  cannot  be  made 
a  cover  for  a  violation  of  law,  as  we  said 
in  Standard  Sanitary  Manufacturing  Co. 
V.  United  States,  ante.  But  patents  are 
not  so  used  when  the  rights  conferred 
upon  them  by  law  are  only  exercised.' 

"The  case  just  cited  has  nothing  to  do 
with  restrictions,  license  agreements,  or  con- 
tracts attempting  to  fix  the  prices  of  such 
articles  on  re-sales  when  the  sole  right  of 
vending  has  once  been  exercised  by  the  sales 
agent.  As  stated,  an  exclusive  sales  agent  of 
the  manufacturer  under  a  patent  is  but  exer- 


61 

cising  the  sole  right  to  vend  expressly  con- 
ferred by  the  patent  statute." 

Cole  Motor  Car  Co.  v.  Hurst,  228  F.  280  (C.  C. 
A.),  was  a  case  where,  as  in  the  case  at  bar,  the  lower 
court  held  contracts  to  be  "sales"  and  hence  in  con- 
flict with  the  anti-trust  laws,  and  the  Circuit  Court 
of  Appeals,  on  an  analysis  of  the  terms  and  condi- 
tions of  the  contract,  reversed  the  case  and  held  the 
contracts  to  be  consignments  and  not  in  restraint 
of  trade. 

Hurst  was  designated  as  "distributor."  He  had 
to  remit  in  full  for  ail  sales  and  the  Company  sent 
check  weekly  for  commissions  .due.  If  a  sale.  Hurst 
would  have  held  out  his  commission.  The  distribu- 
tor was  bound  to  insure  in  the  name  of  Company. 
This  presupposes  an  insurable  interest  and  title  in 
the  Company.  There  were  provisions  for  cancella- 
tion of  the  contract  and  return  of  unsold  cars.  No 
conditions  were  attached  to  the  Company's  right 
to  take  back  machines  whenever  it  chose  to  do  so. 
The  Company  retained  unqualified  rights  of  domin- 
ion and  control  which  were  inconsistent  with  the 
theory  that  the  transactions  were  sales. 

Not  only  was  the  contract  not  contrary  to  anti- 
trust laws,  but  the  Court  said: 

"On  the  contrary,  its  effect  is  to  foster 
the  trade  of  the  Plaintiff  Company,  and  to 
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enhance  its  business  to  make  secure  its  re- 
turns. This  sort  of  arrangement  is  not  ob- 
noxious to  the  law.  (Phillips  v.  Cement  Co. 
125  F.  593.) 

"It  will  be  seen  that  it  was  not  a  contract 
which  conveyed  title  to  Hurst,  and  brought 
his  control  of  the  machines  under  the  opera- 
tion of  the  Texas  law.  Surely  the  Cole  Com- 
pany had  the  right  to  determine  that  its 
agents  should  sell  its  cars  at  its  own  prices." 

No  amount  of  care  or  thought  could  devise  a  con- 
tract that  would  more  clearly  express  an  intention 
to  create  the  relationship  of  principal  and  agent 
between  the  Ford  Motor  Company  and  its  agents 
and  provide  for  consignment  of  automobiles  to  such 
agents,  retaining  to  the  Ford  Motor  Company  ab- 
solute control  over  the  agents  and  their  dealings  as 
such  representatives,  than  the  contract  now  under 
review. 

As  was  said  in  the  last  quotation : 

"Surely  the  Cole  Company  had  the  right 
to  determine  that  its  agents  should  sell  its 
cars  at  its  own  prices." 

And  why  should  not  the  same  rule  and  reason  apply 
if  we  substitute  for  the  words  "Cole  Company"  the 
words  "Ford  Motor  Company"? 
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We  submit  that  language  precisely  applicable  to 
the  case  at  bar  was  used  in  the  case  of  Sturm  v. 
Boker,  150  U.  S.  323,  37  L.  ed.  1093-9: 

"It  is  too  clear  for  discussion,  or  the  cita- 
tion of  authorities,  that  the  contract  was  not 
a  sale  of  the  goods  by  the  defendants  to 
Sturm.  The  terms  and  conditions  under 
which  the  goods  w^ere  delivered  to  him  im- 
port only  a  consignment.  The  words  'con- 
sign' and  'consignment'  employed  in  the  let- 
ters were  used  in  their  commercial  sense, 
which  meant  that  the  property  was  commit- 
ted of  entrusted  to  Sturm  for  care  or  sale,  and 
did  not  by  any  express  or  fair  implication 
mean  the  sale  by  the  one  or  purchase  by  the 
other." 

Again, 


"The  contract  in  its  terms  and  conditions 
meets  all  the  requirements  of  a  bailment. 
The  recognized  distinction  between  bailment 
and  sale  is  that  when  the  identical  article  is 
to  be  returned  in  the  same  or  in  some  altered 
form,  the  contract  is  one  of  bailment,  and 
the  title  to  the  property  is  not  changed.  *  * 


* 


"The  agency  to  sell  and  return  the  pro- 
ceeds, or  the  specific  goods  if  not  sold,  stands 
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upon  precisely  the  same  footing,  and  does  not 
involve  a  change  of  title." 

The  case  of  Harris  v.  Coe,  71  Conn.  163,  41  Atl. 
554,  involved  the  construction  of  an  oral  contract 
concerning  which  evidence  had  been  received  in  the 
trial  court.    The  Supreme  Court  said: 

"Was  the  contract  in  question  one  of  sale 
or  bailment?  What  the  terms  of  the  agree- 
ment entered  into  by  the  parties  were,  is  a 
question  of  fact,  upon  which  the  decision  of 
the  trial  court  is  final.  What  the  legal  effect 
of  the  provisions  of  the  contract  is,  is  a 
question  of  law,  which  may  be  reviewed  on 
appeal." 

And  after  reviewing  the  evidence  and  pointing  out 
the  good  faith  of  the  parties  and  concluding  that 
the  transactions  showed  a  consignment  for  sale,  the 
Court  said: 

"A  consignment  of  goods  for  sale  is  or- 
dinarily a  bailment.  The  word  'consignment' 
does  not  imply  a  sale.  The  very  term  imports 
an  agency,  and  that  the  title  is  in  the  con- 
signor." 

It  will  be  seen  that  we  are  engaged  in  arguing 
in  behalf  of  a  contract  which  not  only  has  every 
legal  intendment  in  its  favor,  but  is  based  upon 
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sound  business  judgment  and  experience,  and  is  ef- 
fective to  produce  proper  and  desirable  results.  Be- 
cause the  effect  of  such  a  contract  generally  applied 
to  all  the  representatives  of  the  plaintiff,  and  gov- 
erning the  distribution  of  its  entire  product  of  auto- 
mobiles, is  to  enable  the  plaintiff  to  fix  a  uniform 
price  at  which  all  its  automobiles  shall  be  purchas'^d 
by  the  ultimate  consumer,  does  not  create  such  a 
restraint  of  trade  as  to  be  violative  of  the  Sherman 
law,  and  yet  we  can  only  explain  the  decision  of  the 
District  Court  in  this  case  on  the  basis  that  the 
Court  first  assumed  that  any  arrangement  under 
which  a  uniform  price  to  the  consumer  is  fixed  is 
violative  of  the  Sherman  law,  and  that  a  premise 
must  be  found  from  which  to  deduce  that  conclu- 
sion, and  the  assumption  that  the  transaction  was 
a  sale  and  not  a  bailment  afforded  the  necessary 
premise.  But  a  uniform  price  is  not  wrong  in  it- 
self nor  is  it  conclusive  that  there  is  a  violation  of 
the  Sherman  Act. 


VII. 


RECENT   LEGISLATION   BY  CONGRESS  MA- 
TERIALLY AFFECTS  THE  RULES  OF  PUB- 
LIC POLICY  APPLICABLE  TO  PRICE 
MAINTENANCE  CONTRACTS. 

Congress,  since  the  decision  in  the  Miles  case  and 
the  Sanatogen  case,  has  made  some  most  important 
pronouncements  on  the  subject  under  discussion  in 
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those  cases — pronouncements  having  an  important 
bearing  upon  the  so-called  "Public  policy  as  to  uni- 
form prices." 

Section  2  of  the  Clayton  Act  (effective  October 
15, 1914)  condemns  discrimination  in  prices  between 
customers  on  the  same  commodity  as  unlawful,  when 
employed  to  substantially  lessen  competition  or 
create  a  monopoly. 

This  is  a  most  decided  declaration  of  Congress 
upholding  the  virtue  of  uniform  prices  and  condemn- 
ing the  practice  of  making  different  prices  to  dif- 
ferent people  for  the  same  article. 

Section  5  of  the  Federal  Trade  Commission  Act 
(approved  September  26,  1914)  declares  to  be  un- 
lawful "unfair  methods  of  competition." 

Thus  we  have  at  the  same  session  of  Congress 
two  important  declarations  affecting  the  public  pol- 
icy of  the  United  States  on  this  subject — one  up- 
holding the  policy  of  uniform  prices  and  the  other 
condemning  certain  forms  of  competition. 

Time  was  when  any  and  all  forms  of  competition 
were  regarded  as  highly  virtuous  and  worthy  of 
encouragement  by  the  Court. 

But  these  declarations  point  out  clearly  that 
the  thing  to  be  condemned  is  monopoly,  whether 
produced  by  competition  or  combination. 
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Fundamentally  this  is  the  true  and  only  inquiry: 
Do  the  acts  in  question  tend  substantially  to  bring 
monopoly?  What  then  is  monopoly?  What  consti- 
tutes such  a  monopoly  as  to  be  subject  to  condem- 
nation by  the  courts?  Do  the  acts  under  investiga- 
tion tend  substantially  to  bring  about  such  a  mo- 
nopoly? 

We  submit  no  public  good  demands  competition 
in  a  single  article  of  manufacture  of  a  single  maker, 
where  there  are  large  numbers  of  manufacturers  in 
the  same  line,  and  when  there  is  abundant  active 
competition  in  that  line. 

If  uniformity  of  prices  on  the  same  article  is  de- 
sirable, then  any  system  of  a  manufacturer  designed 
to  bring  about  such  uniformity  to  the  public  should 
be  favorably  construed  to  effectuate  such  object, 
and  should  never  be  condemned  unless  plainly  in  it- 
self illegal,  that  is  mala  in  se. 


A   CONTRACT   PRESUMED   TO  BE    LAV/FUL 
UNLESS  THE  FACTS  CLEARLY  INDI- 
CATE OTHERWISE. 

In  thus  reasoning,  the  Court  overlooked  well 
settled  cardinal  principles  essential  to  the  proper 
construction  of  contracts.  It  is  our  contention  that 
the  contract  under  consideration  contemplated  a 
normal,  a  proper,  and  customary  relation  between 
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principal  and  agent,  and  we  submit  to  the  Court 
that: 

"A  contract  is  not  to  be  assumed  to  con- 
template unlawful  results  unless  a  fair  con- 
struction requires  it  upon  the  established 
facts." 

Cincinnati  P.  B.  S.  &  P.  Packet  Co.  v.  Bay, 
200  U.  S.  184,  50  L.  ed.  432. 

Hobbs  V.  McLean,  117  U.  S.  567,  29  L.  ed.  940. 

"But  if  the  articles  of  partnership  were 
fairly  open  to  two  constructions,  the  presump- 
tion is  that  they  were  made  in  subordination 
to  and  not  in  violation  of  Section  3737;  and 
if  they  can  be  construed  consistently  with  the 
prohibitions  of  the  section  they  should  be  so 
construed.  For  it  is  a  rule  of  interpretation 
that  where  a  contract  is  fairly  open  to  two 
constructions,  by  one  of  which  it  would  be 
lawful  and  the  other  unlaw^ful,  the  former 
must  be  adopted." 

VIII. 

FACTS  OF  THE  CASE  LIMITED  TO  THE  CON- 
TRACT ITSELF. 

There  are  no  "established  facts"  in   this  case, 
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except  the  complaint,  and  the  contract  itself,  and 
the  motion  to  dismiss,  admitting  the  truth  of  the  al- 
legations of  the  complaint. 

In  Bigelow  v.  Calumet  &  Hecla  Mining  Co.,  167 

Fed.,  at  page  728,  the  Circuit  Court  of  Appeals  said: 

''But  when  the  agreement  or  combination 
in  question  does  not  in  its  terms  provide  for 
the  suppression  of  competition  or  the  crea^ 
tion  of  a  monopoly,  nor  bring  about  such  a  re- 
sult as  a  necessary  legal  consequence,  but  re- 
quires further  acts  or  conduct  to  bring  about 
such  an  unlawful  result,  some  evidence  of  an 
unlawful  intent  becomes  essential,  that  the 
court  may  see  that,  if  not  stopped,  a  prohib- 
ited restraint  is  likely  to  be  created." 

And  further: 

"The  burden  of  showing  acts  and  circum- 
stances which  establish  the  fact  that  an  un- 
lawful result  is  contemplated  and  will  ensue, 
unless  checked,  is  upon  those  asserting  the 
illegality  of  the  contract  assailed. 

"In  Cincinnati  P.  B.  S.  &  P.  Packet  Co.  v. 
Bay,  200  U.  S.  179-184,  50  L.  ed.  428,  it  is 

cogently  said,  in  respect  to  the  question  as  to 
whether  a  particular  combination  or  agree- 
ment will  operate  to  produce  an  unlawful  re- 
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suit  under  the  anti-trust  law,  that  'a  contract 
is  not  to  be  assumed  to  contemplate  unlawful 
results  unless  a  fair  construction  requires  it 
upon  the  established  facts.' " 

The  contract  between  plaintiff  and  its  agent  is 
clear  and  definite  in  language  and  precise  in  its 
use  of  terms,  and  no  word  can  be  found  therein 
which  even  squints  at  a  sale. 

In  fact  the  entire  argument  on  which  is  based 
the  conclusion  that  the  legal  effect  of  the  contract 
is  a  sale  to  the  agent  begins  and  ends  with  Condition 
10  of  the  contract  (Transcript,  p.  21)  which  provides 
that  the  agent  shall  advance  to  the  company  85  per 
cent  of  the  list  price  of  the  automobiles  to  be  con- 
signed to  him  and  receive  15  per  cent  as  his  com- 
mission. The  inconclusiveness  of  this  reasoning  to 
contradict  the  plain  language  of  the  contract  or  to 
impeach  the  good  faith  of  the -parties  is  apparent. 
It  is  a  case  of  basing  an  inference  on  an  inference 
and  drawing  thence  a  conclusion,  a  form  of  argu- 
ment not  to  be  tolerated  in  legal  proceedings. 

We  find  pertinent  in  this  connection  another 
quotation  from  Hobbs  v.  McLean,  from  which  w^e 
have  just  quoted: 

"This  is  the  plainly  expressed  meaning  of 
the  partnership  contract,  and  it  is  only  by  a 
strained  and  forced  construction  that  it  can 
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be  held  to  effect  a  transfer  of  Peck's  contract 
with  the  United  States  and  to  be  a  violation 
of  the  statute." 

The  relation  of  the  Ford  Motor  Company  and  its 
agent  is  that  of  bailor  and  bailee  for  mutual  bene- 
fit, the  subject  of  the  bailment  being  the  consign- 
ment of  automobiles,  and  the  object  the  employment 
to  negotiate  for  sales  by  the  bailor  of  its  property. 
The  relation  might  well  be  termed  that  of  principal 
and  factor — a  relation  long  regarded  as  beneficial 
in  the  transaction  of  business,  and  one  whose  legal 
effect  has  been  defined  by  numerous  decisions.  The 
property  consigned  is  bailed  and  remains  in  the  own- 
ership of  the  consignor  until  disposed  of  by  the  con- 
signee in  pursuance  of  the  agency  established  by 
the  fact  of  consignment. 

The  Ford  Motor  Company  and  its  agents  have 
the  right  to  select  the  conditions  under  which  they 
will  contract,  no  matter  how  onerous  those  condi- 
tions may  seem  to  others. 


IX. 


IF  THE  AGENCY  CONTRACT  BE  IGNORED 
AND  A  SALE  CONTRACT  BE  CONSTRUCTED 
BY  THE  COURT,  IT  WAS  AT  LEAST  A  SALE 
SUBJECT  TO  CONDITIONS. 
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SALES  SUBJECT  TO  CONDITIONS  ARE 
VALID. 

We  have  thus  far  discussed  the  contract  as  it 
reads,  and  as  the  parties  made  it,  and  as  we  con- 
tend it  should  be  considered,  there  being  nothing 
in  the  record  on  which  to  impeach  its  good  faith  or 
question  its  terms  as  expressing  the  actual  relation- 
ship between  the  parties. 

The  District  Court  not  only  held  the  transaction 
to  be  a  sale,  but  further  held  that  the  Sherman  Act 
was  violated  and  that,  therefore,  the  plaintiff  was 
not  entitled  to  the  relief  prayed  for,  or  any  relief. 

It  is  our  position  that  the  contract  in  question  is 
what  it  purports  to  be,  an  agency  and  consignment 
contract,  and  that  the  Sherman  Act  has  no  applica- 
tion to  the  the  transactios  disclosed  by  the  record  in 
this  case,  but  w^e  are  prepared  to  go  further  and  con- 
tend that  even  though  it  be  conceded  for  the  pur- 
pose of  argument  that  the  contract  is  capable  of  be- 
ing interpreted  as  provided  far  sales  whereby  the 
agent  acquired  the  full  and  complete  ownership  of 
the  automobiles  consigned  to  him,  yet,  that  never- 
the  less  the  Sherman  law  was  not  violated.  Unless 
the  court  is  prepared  to  eliminate  the  contract  in  its 
entirety  and  itself  construct  for  the  parties  a  new 
contract  out  of  the  tenth  condition  of  the  actual  con- 
tract, the  transaction  was  at  least  a  sale  subject  to 
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conditions  which  must  be  complied  with  by  the  pur- 
chaser and  which  can  be  enforced  against  him. 


X. 


THE  CONTRACT  CONCERNED  A  PATENT 

PRODUCT. 

It  appears  from  the  record  that  Ford  automobiles 
are  manufactured  under  numerous  Letters  Patent 
of  the  United  States  and  these  patents  are  enumera- 
ted in  the  contract  which  is  made  a  part  of  the  com- 
plaint.   (Transcript — pages  4  and  27.) 

As  a  prelinminary  it  may  be  well  to  remind  our- 
selves that  a  patentee  is  granted  by  the  law  broad 
and  exclusive  rights.  He  may  make,  sell,  or  use,  or 
not  as  he  will.  He  may  grant  to  others  these  rights 
or  any  of  them,  or  any  part  of  them,  and  impose  con- 
ditions on  the  exercise  of  the  rights  granted. 

All  discussion  of  this  proposition  has  led  to  but 
one  conclusion,  as  stated  in  Paper  Bag  Patent  Case 
210  U.  S.  424,  52  L.  ed.  1122. 

"It  shows  that,  whenever  this  court  has 
had  occasion  to  speak,  it  has  decided  that  an 
inventor  receives  from  a  patent  the  right  to 
exclude  others  from  its  use  for  the  time  pre- 
scribed in  the  statute.  'And,  for  his  exclusive 
enjoyment  of  it  during  that  time,  the  public 
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faith  is  pledged/    Chief  Justice  Marshall  in 
Grant  v.  Raymond,  6  Pet.  242-3." 

And  again  in  Bement  &  Sons  vs.  National  Har- 
row Company,  186  U.  S.  70,  46,  L.  ed.  1059,  the  Su- 
preme Coure  said: 


"Notwithstanding  these  exceptions,  the 
general  rule  is  absolute  freedom  in  the  use  or 
sale  of  rights  under  patent  laws  of  the  United 
States.  The  very  object  of  these  laws  is  mo- 
nopoly, and  the  rule  is,  with  few  exceptions, 
that  any  conditions  wnicn  are  not  in  their 
very  nature  illegal  with  regard  to  this  kind  of 
property,  imposed  by  the  patentee  and  agreed 
to  by  the  licensee  for  the  right  to  manufac- 
ture or  use  or  sell  the  article,  will  be  upheld 
by  the  courts.  The  fact  that  the  conditions  in 
the  contracts  keep  up  the  monopoly  or  fix 
prices  does  not  render  them  illegal." 

The  right  of  the  patentee  to  sell  the  patented 
article  subject  to  conditions  prescribed  by  contract 
between  the  patentee  and  the  vendee  has  been  rec- 
ognized by  num.erous  decisions  of  the  Supreme 
Court,  and  restrictions  thus  created  are  within  the 
rights  secured  to  the  patentee  by  the  patent  laws 
and  not  obnoxious  to  the  Sherman  law. 
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In  the  case  of  Keeler  v.  Standard  Folding  Bed 
Co.,  157  U.  S.  657,  39  L.  ed.  848,  the  Court  said: 

"When  the  patentee  has  not  parted,  by  as- 
signment, with  any  of  his  original  rights,  but 
chooses  himself  to  make  and  vend  a  patented 
article  of  manufacture,  it  is  obvious  that  a 
purchaser  can  use  the  article  in  any  part  of 
the  United  States,  and,  unless  restrained  by 
contract  with  the  patentee,  can  sell  and  dis- 
pose of  the  same." 

After  discussing  several  prior  decisions  as  to  the 
rights  of  patentee  the  Court  further  said: 

"The  scope  and  effect  of  those  decisions 
were  thus  expressed  by  Mr.  Justice  Clifford, 
in  Mitchell  v.  Hawley,  83  U.  S.,  16  Wall.  547 
(21  L.  ed.  323.) : 

Patentees  acquire  by  their  letters  patent 
the  exclusive  right  to  make  and  use  their 
patented  invention  and  to  vend  to  others  to 
be  used  for  the  period  of  time  specified  in  the 
patent,  but  when  they  have  made  one  or  more 
of  the  things  patented,  and  have  vended  the 
same  to  others  to  be  used,  they  have  parted 
to  that  extent  with  their  exclusive  right,  as 
they  are  never  entitled  to  but  one  royalty 
for  a  patented  machine,  and  consequently  a 
patentee  when  he  has  himself  constructed  a 
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machine  and  sold  it  without  any  conditions, 
and  the  consid- 
eration has  been  paid  to  him  .  .  .  must 
be  understood  to  have  parted  to  that  extent 
with  all  his  exclusive  right/  " 

In  the  preceding  and  following  quotations  the 
black  face  letters  are  ours  and  call  attention  to  the 
recognition  by  the  courts  of  the  distinction  we  make 
that  it  is  only  a  sale  without  condition  or  restriction 
that  passes  the  patented  article  out  from  under  the 
monopoly  which  the  law  secures  to  the  patentee. 

In  the  Dick  case,  (224  U.  S.  1)  the  Court  said: 

"By  sale  of  a  patented  article  subject  to  no 
conditions,  the  purchaser  undeniably  acquires 
the  right  to  use  the  article  for  all  the  purposes 
of  the  patent,  so  long  as  it  endures.  He  may 
use  it  where,  when,  and  how  he  pleases,  and 
may  dispose  of  the  same  unlimited  right  to  an- 
other.   This  has  long  been  the  settled  doctrine 

of  this  and  all  patent  courts By 

such  an  unconditional  sale  of  the  thing  pat- 
ented it  is  said  to  be  'no  longer  within  the 
limits  of  the  monopoly.  It  passes  outside  of 
it,  and  is  no  longer  under  the  protection  of 
the  act  of  Congress.' 

In  the  cases  cited  above,  as  well  as  in  the 
leading    case    of    Bloomer    v.    McQuewan, 
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14  How.  539.  the  statement  that  a  purchaser 
of  a  pn tented  machine  has  an  unlimited  right 
to  use  it  for  all  the  purposes  of  the  invention, 
so  long  as  the  identity  of  the  machine  is  pre- 
served, was  made  of  one  who  bought  uncondi- 
tionally; that  is,  subject  to  no  specified  limi- 
tation upon  his  right  of  use." 

And  further: 

"An  absolute  and  unconditional  sale  oper- 
ates to  pass  the  patented  thing  outside  the 

boundaries  of  the  patent, 

The  rule  and  its  reason  is  thus  stated  in  Rob.- 
inson  on  Patents,  Vol.  2,  §824: 

The  sale  must  furthermore  be  uncondi- 
tional. Not  only  may  the  patentee  impose 
conditions  limiting  the  use  of  the  patented  ar- 
ticle, upon  his  grantees  and  express  licensees, 
but  any  person  having  the  right  to  sell  may, 
at  the  time  of  sale,  restrict  the  use  of  his  ven- 
dee within  specific  boundaries  of  time  or 
place  or  method,  and  these  will  then  become 
the  measure  of  the  implied  license  arising 
from  the  sale.' " 

Further: 

"We  repeat.  The  property  right  to  a  pat- 
ented machine  may  pass  to  a  purchaser  with 
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no  right  of  use,  or  with  only  the  right  to  use 
in  a  specified  way,  or  at  a  specified  place,  or 
for  a  specified  purpose.  The  unlimited  right 
of  exclusive  use  which  is  possessed  by  and 
guaranteed  to  the  patentee  will  be  granted  if 
the  sale  be  unconditional." 

And  in  the  same  case  the  Court  said: 

"Where,  then,  is  the  line  between  a  lawful 
and  an  unlawful  qualification  upon  the  use? 
This  is  a  question  of  statutory  construction. 
But  with  what  eye  shall  we  read  a  meaning 
into  it?  It  is  a  statute  creating  and  protect- 
ing a  monopoly.  It  is  a  true  monopoly,  one 
having  its  origin  in  the  ultimate  authority, 
the  Constitution.  Shall  we  deal  with  the  sta- 
tute creating  and  guaranteeing  the  exclusive 
right  which  is  granted  to  the  inventor  with 
the  narrow  scrutiny  proper  when  a  statutory 
right  is  asserted  to  uphold  a  claim  which  is 
lacking  in  those  moral  elements  which  appeal 
to  the  normal  man?  Or  shall  we  approach  it 
as  a  monopoly  granted  to  subserve  a  broad 
public  policy,  by  which  large  ends  are  to  be 
attained,  and  therefore  to  be  construed  so  as 
to  give  effect  to  a  wise  and  beneficial  pur- 
pose? That  we  must  neither  transcend  the 
statute,  nor  cut  down  its  clear  meaning,  is 
plain.    In  E.  Bement  &  Sons  v.  National  Rar- 
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row  Co.  186  U.  S.  70,  89-92,  46  L.  ed.  1058, 
1068,  1069,  22  Sup.  Ct.  Rep.  747,  this  court 
quoted  with  approval  the  language  of  Chief 
Justice  Marshall  in  Grant  v.  Raymond,  6  Pet. 
218,  241,  8  L.  ed.  376,  384.  Concerning  the 
favorable  view  w^hich  the  law  takes  as  to  the 
protection  extended  to  the  exclusive  right, 
the  court,  through  Chief  Justice  Marshall, 
said: 

*  "It  is  the  rew^ard  stipulated  for  the  ad- 
vantages derived  by  the  public  for  the  exer- 
tions of  the  individual,  and  it  is  intended  as  a 
stimulus  to  those  exertions.  The  laws  which 
are  passed  to  give  effect  to  this  purpose 
ought,  v/e  think,  to  be  construed  in  the  spirit 
in  which  they  have  been  made;  and  to  exe- 
cute the  contract  fairly  on  the  part  of  the 
United  States,  where  the  full  benefit  has  been 
actually  received,  if  this  can  be  done  without 
transcending  the  intention  of  the  statute,  or 
countenancing  acts  which  are  fraudulent  or 
may  prove  mischievous.  The  public  yields 
nothing  which  it  has  not  agreed  to  yield,  it 
receives  all  which  it  has  contracted  to  receive. 
The  full  benefit  of  the  discovery,  after  its 
enjoyment  by  the  discoverer  for  fourteen 
years,  is  preserved;  and  for  his  exclusive  en- 
joyment of  it  during  that  time  the  public  faith 
is  pledged.' " 
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And  further,  in  discussing  the  prior  case  of  T 
Bement  &   Sons   against  National  Harrow   Com- 
pany, 186  U.  S.  70,  the  Court  said: 

"In  E.  Bement  &  Sons  there  was  involved 
the  legality  of  certain  contracts  between  pat- 
entees of  and  dealers  in  patented  harrows. 
The  purpose  and  effect  of  the  combination 
and  of  the  contracts  between  the  parties  was 
to  fix  and  keep  up  the  prices  at  which  li- 
censees might ^  sell  the  patented  harrows.  It 
was  claimed  that  the  combinations  and  con- 
tracts were  obnoxious  to  the  Sherman  Act; 
but,  upon  the  other  side  it  w^as  said  that  as 
the  contract  concerned  only  the  sale  of  pat- 
ented articles,  that  the  act  did  not  apply.  The 
character  of  the  monopoly  granted  under  the 
patent  act  was  therefore  involved.  Touching 
the  right  of  the  patentee  to  exclude  all  others 
from  the  use  of  his  invention,  the  court  quot- 
ed with  approval  what  was  said  in  the  But- 
ton Fastener  Case,  77  Fed.  288,  as  follows: 

"  If  he  sees  fit,  he  may  reserve  to  him- 
self the  exclusive  use  of  his  invention  or  dis- 
covery. If  he  will  neither  use  his  device  nor 
permit  other  to  use  it,  he  has  but  surpressed 
his  own.' " 


"In  that  case  the  question  was  not  one  of 
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infringement,  but  one  arising  in  a  suit  to  en- 
force certain  contracts  directly  restraining 
commerce  in  patented  articles  which  were 
claimed  to  violate  the  Sherman  Law,  although 
the  agreement  covered  only  patented  articles. 
The  Court,  after  referring  to  the  exceptions  to 
the  patentee's  monopoly  resulting  from  con- 
flict with  the  police  power  of  the  state,  said : 

"  ^Notwithstanding  these  exceptions,  the 
general  rule  is  absolute  freedom  in  the  use  or 
sale  of  rights  under  the  patent  lav/s  of  the 
United  States.  The  very  object  of  these  laws 
is  monopoly,  and  the  rule  is,  with  few  except- 
ions, that  any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard  to  this 
kind  of  property,  imposed  by  the  patentee 
and  agreed  to  by  the  licensee  for  the  right  to 
manufacture  or  use  or  sell  the  article,  will  be 
upheld  by  the  courts.  The  fact  that  the  con- 
ditions in  the  contracts  keep  up  the  monopoly 
or  fix  prices  does  not  render  them  illegal.' 

"Now  if  this  was  a  suit  to  recover  dam- 
ages upon  the  contract  not  to  use  the  machine 
except  in  connection  with  other  articles  prop- 
er in  its  use,  made  by  the  patentee,  the  only 
possible  defense  would  be  that  the  agreement 
was  one  contrary  to  public  policy,  in  that  it 
affected  freedom  in  the  sale  of  such  articles 


82 

to  the  user  of  such  machines.  But  that  was 
the  nature  of  the  defense  made  to  the  suit  to 
enforce  the  agreements  under  consideration 
in  the  Bement  Case.  The  court  in  that  case 
found  that  the  contracts  did  include  inter- 
state commerce  within  their  provisions  and 
restrained  interstate  trade,  but  with  refer- 
ence to  the  Sherman  Act  (26  Stat,  at  L.  209, 
chap.  647,  U.  S.  Com.  Stat.  1901,  p.  3200)  said: 

"  'But  that  statute  clearly  does  not  refer 
to  that  kind  of  a  restraint  of  interstate  com- 
merce which  may  arise  from  reasonable  and 
legal  conditions  imposed  upon  the  assignee  or 
licensee  of  a  patent  by  the  owner  thereof,  re- 
stricting the  terms  upon  which  the  article 
may  be  used  and  the  price  to  be  demanded 
therefor.  Such  a  construction  of  the  act,  we 
have  no  doubt,  was  never  contemplated  by  its 
frame  rs.' 

"As  to  whether  the  restrictions  upon  sales 
imposed  by  the  agreements  were  'legal  and 
reasonable  conditions',  the  court  said: 

"  The  provision  in  regard  to  the  price  at 
which  the  licensor  would  sell  the  article  man- 
ufactured under  the  license  was  also  an  ap- 
propriate and  reasonable  condition.  It 
tended  to  keep  up  the  price  of  the  implements 
manufactured  and  sold,  but  that  was  only  rec- 
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ognizing  the  nature  of  the  property  dealt  in, 
and  providing  for  its  value  so  far  as  possible. 
This  the  parties  were  legally  entitled  to  do. 
The  owner  of  a  patented  article  can,  of  course, 
charge  such  price  as  he  may  choose,  and  the 
owner  of  a  patent  may  assign  it  or  sell  the 
right  to  manufacture  and  sell  the  article  pat- 
ented upon  the  condition  that  the  assignee 
shall  charge  a  certain  amount  for  such  ar- 
ticle.' 

"If  the  stipulation  in  an  agreement  be- 
tween patentees  and  dealers  in  patented  ar- 
ticles, which,  among  other  things,  fixed  a 
price  below  which  the  patented  articles  should 
not  be  sold,  would  be  a  reasonable  and  valid 
condition,  it  must  follow  that  any  reasonable 
stipulation,  not  inherently  violative  of  some 
substantative  law,  imposed  by  a  patentee  as 
part  of  a  sale  of  a  patented  machine,  would 
be  equally  valid  and  enforceable. 


"The  provision  in  regard  to  the  price  at 
which  the  licensor  would  sell  the  article  man- 
ufactured under  license  was  also  an  appro- 
priate and  reasonable  condition.  It  tended  to 
keep  up  the  price  of  the  implements  manufac- 
tured and  sold,  but  that  was  only  recognizing 
the  nature  of  the  property  dealt  in,  and  pro- 


8-1 

viding  for  its  value  so  far  as  possible.  This 
the  parties  were  legally  entitled  to  do.  The 
owner  of  a  patented  article  can,  of  course, 
charge  such  price  as  he  may  choose,  and  the 
owner  of  a  patent  may  assign  it  or  sell  the 
right  to  manufacture  and  sell  the  article  pat- 
ented upon  the  condition  that  the  assignee 
shall  charge  a  certain  amount  for  such  ar- 
ticle." 

In  the  Bement  Case  it  is  held  that  a  license  to 
make  and  sell  can  be  burdened  with  restrictions  on 
the  price  at  which  the  licensee  can  sell. 

After  such  licensee  has  paid  the  cost  of  manu- 
facture and  the  royalty  to  the  patentee  it  is  impossi- 
ble to  distinguish  his  position  and  title  as  to  the 
product  from  that  of  one  who  has  acquired  the  pat- 
ented article  from  the  patentee  by  paying  a  price 
which  includes  the  same  elements  and  is  substantial- 
ly the  same  as  that  paid  by  a  licensee,  that  is  to  say, 
the  cost  of  manufacture  and  a  compensation  to  the 
patentee  based  on  his  ownership  of  the  patent. 

And,  as  was  said  in  the  Bement  Case, 

"The  plaintiff,  according  to  the  finding  of 
the  referee,  was  at  the  time  when  these  li- 
censes were  executed  the  absolute  owner  of 
the  letters  patent  relating  to  the  float  spring 
tooth  harrow  business.    It  was  therefore  the 
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owner  of  a  monopoly  recognized  by  the  Con- 
stitution and  by  the  statutes  of  Congress.  An 
owner  of  a  patent  has  the  right  to  sell  it  or  to 
keep  it;  to  manufacture  the  article  himself  or 
to  license  others  to  manufacture  it;  to  sell 
such  article  himself  or  to  authorize  others  to 
sell  it." 

That  we  have  stated  the  correct  rule  is  borne 
out  by  the  interpretation  put  on  the  Sanatogen  and 
Bobbs  Merrill  decisions  in  some  recent  cases. 

In  American  Grapliophone  Co.  v.  Boston  Store, 
225  Fed.  785,  the  Court  in  quoting  from  those  decis- 
ions pointed  out  that  in  those  cases  there  was  no 
question  of  contract  but  only  of  attempt  to  fix 
prices  by  printed  notices,  and  concluded: 

"That  an  agent  or  vendee  of  a  patentee 
^Siy,    by  direct  covenant  or  agreement,    be 

bound  to  the  observance  of  price  restriction, 
imposed  as  a  condition  upon  which  exclusive 
right  of  sale  by  the  patentee  is  being  exer- 
cised." 

And  in  discussing  the  Bement  Case,  which  settles 
the  rights  to  impose  price  restriction  on  a  licensee  to 
make  and  sell,  the  Court  said: 

"The  covenant  for  price  restriction  in  the 
Bement  and  other  cases  refered  to,  although 
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found  in  a  license  to  manufacture  and  sell, 
was  germane  to  the  patentee's  exclusive  right 
of  sale It  is  impos- 
sible, in  my  judgment,  to  draw  a  tenable  dis- 
tinction between  those  cases  and  the  case  of 
a  direct  sale  by  the  patentee  of  his  patented 
article." 

The  opinion  of  the  Circuit  Court  of  Appeals,  Sev- 
enth Circuit,  in  the  case  of  Rubber  Tire  Wheel  Co.  v. 
Milwaukee  Rubber  Works  Co.,  154  Fed.  359,  is  full 
and  convincing. 

In  that  case  the  arrangement  by  which  the  pat- 
entee sought  to  maintain  prices,  was  attacked  as  in 
violation  of  the  Sherman  Act. 

The  Court,  in  the  course  of  its  opinion,  said: 

"Under  its  constitutional  right  to  regulate 
interstate  commerce  Congress  made  illegal 
'every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several 
states,'  and  subjected  to  liability  to  fine  or 
imprisonment  'every  person  who  shall  mo- 
nopolize, or  attempt  to  monopolize,  or  com- 
bine, or  conspire  with  any  other  person  or 
persons,  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  several  states.'  Con- 
gress, having  created  the  patent  law,  had  the 
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right  to  repeal  or  modify  it,  in  whole  or  in 
part,  directly  or  by  necessary  implication. 
The  Sherman  law  contains  no  reference  to 
the  patent  law.  Each  was  passed  under  a 
separate  and  distinct  constitutional  grant  of 
power;  each  was  passed  professedly  to  ad- 
vantage the  public;  the  necessary  implication 
is  not  that  one  iota  was  taken  away  from  the 
patent  law ;  the  necessary  implication  is  that 
patented  articles,  unless  or  until  they  are  re- 
leased by  the  owner  of  the  patent  from  the 
dominion  of  his  monopoly,  are  not  articles  of 
trade  or  commerce  among  the  several  states. 
The  evils  to  be  remedied  by  the  Sherman  law 
are  well  understood.  Articles  in  which  the 
people  are  entitled  to  freedom  of  trade  were 
being  taken  as  the  subject  of  monopoly;  in- 
strumentalities of  commerce  between  which 
the  people  are  entitled  to  free  competition 
were  being  combined.  The  means  of  effect- 
ing and  the  form  of  the  comxbination  are 
immaterial;  the  result  is  the  criterion. 
The  true  test  of  violation  of  the  Sher- 
man law  is  whether  the  people  are 
injured,  whether  they  are  deprived  of 
something  to  which  they  have  a  right.  Nor- 
thern Securities  Co.  v.  United  States,  193  U. 
S.  197,  24  Sup.  Ct.  436,  48  L.  ed.  679. 
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"The  only  grant  to  the  patentee  was  the 
right  to  exclude  others,  to  have  and  to  hold 
for  himself  and  his  assigns  a  monopoly,  not 
a  right  limited  or  conditioned  according  to 
the  sentiment  of  judges,  but  an  absolute  mo- 
nopoly constitutionally  conferred  by  the  sov- 
ereign  lawmakers.  Over  and  above  an  abso- 
lute monopoly  created  by  law,  how  can  there 
be  a  further  and  an  unlawful  monopoly  in  the 
same  thing?  If  plaintiff  were  the  sole  maker 
of  Grant  tires,  how  could  plaintiffs  control 
of  prices  and  output  injure  the  people,  de- 
prive them  of  something  to  which  they  have 
a  right?  Is  a  greater  injury  or  deprivation 
inflicted,  if  plaintiff  authorizes  a  combination 
or  pool  to  do  what  plaintiff  can  do  directly? 
To  say  yes  means  that  substance  is  disre- 
garded, that  mere  words  confer  upon  the 
people  some  sort  of  a  right  or  interest  counter 
to  the  monopoly,  when  by  the  terms  of  the 
bargain  the  people  agreed  to  claim  none  until 
Grant's  deed  to  them  shall  have  matured. 


"None  of  the  provisions  of  the  contract,  in 
our  judgment,  touched  any  matter  outside  of 
the  monopoly  under  the  patent.  The  control 
of  prices  and  output,  for  reasons  already 
stated,  did  not  deprive  the  public  of  any 
right." 
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XI. 


A  PRINCIPAL  MAY  LAWFULLY  CONTROL  ITS 
AGENTS.  COMPETITION  NOT  AFFECTED 
THEREBY. 

It  should  be  borne  in  mind  that  the  case  at  bar 
is  not  one  where  rival  manufacturers  of  competing 
products  seek  to  eliminate  competition  in  the  sale 
of  their  products,  but  concerns  only  the  marketing 
of  one  independent  product  actively  competing  with 
scores  of  other  automobiles  of  equal  or  greater  at- 
tractiveness. The  distinction  is  pointed  out  in  the 
case  of  Blount  Manufacturing  Co.  v.  Yale  &  Towne 
Manufacturing  Co.  166  Fed.  555,  where  owners  of 
competing  patents  entered  into  an  agreement  for 
the  elimination  of  competition  and  the  pooling  of 
profits.    The  Court  said  of  that: 

"A  contract  whereby  the  manufacturers 
of  two  independent  patented  inventions  agree 
not  to  compete  in  the  same  commercial  field 
deprives  the  public  of  the  benefit  of  competi- 
tion, and  creates  a  restraint  of  trade." 

But,  the  Court  also  uses  language  which  seems  to 
us  to  cover  all  that  plaintiff  could  be  charged  with 
having  done  in  its  attempt  to  regulate  the  prices 
at  which  its  product  should  be  sold: 

"It  seems    self-evident    that    a  contract 
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which  is  only  coextensive  with  the  monopoly 
conferred  by  letters  patent,  and  which  cre- 
ates no  additional  restraint  of  trade  or  mo- 
nopoly, does  not  conflict  with  the  Sherman 
Act.  The  monopoly  granted  by  letters  patent 
is  of  a  particular  invention.  Devices  thus 
protected  by  patents  are  as  a  matter  of  fact 
in  commercial  competition  with  both  patented 
and  unpatented  devices." 

Assuming  that  the  contract  in  the  case  at  bar 
was  a  contract  whereby  the  patentee  sought  to  reg- 
ulate the  prices  at  which  the  patented  article  should 
be  sold,  we  contend  that  such  a  contract  is  only  co- 
extensive with  the  monopoly  to  which  the  patentee 
is  by  law  entitled.  The  contract  does  not  restrain 
trade  beyond  the  life  of  the  patent,  or  create  any  ad- 
ditional restraint  of  trade  beyond  the  privilege 
which  the  patentee  unquestionably  has  to  vend  the 
patented  article  or  refrain  therefrom  and  refuse  to 
the  public  the  use  of  it. 

As  was  said  by  the  Supreme  Court  in  Virtue  v. 
Creamery  Package  Mfg.  Co.  227  U.  S.  32,  57  L.  ed. 
393,  404: 

"The  owner  of  a  patent  has  exclusive 
rights, — rights  of  making,  using,  and  selling. 
He  may  keep  them  or  transfer  them  to  an- 
other,— keep  some  of  them  and  transfer  oth- 
ers.   This  is  elementary;  and,  keeping  it  in 
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mind,  there  is  no  trouble  in  estimating  the 
character  of  such  rights  or  their  transfer. 
Of  course,  patents  and  patent  rights  cannot 
be  made  a  cover  for  a  violation  of  law,  as  we 
stated  in  Standard  Sanitary  Mfg.  Co.  v.  U.  S. 
266  U.  S.  20,  57  L.  ed.  107.  But  patents  are  not 
so  used  when  the  rights  conferred  upon  them 
by  law  are  only  exercised.  The  agreement 
of  the  19th  of  April,  1897,  constituted,  as  we 
said,  the  Creamery  P.  M.  Co.  a  sales  agent 
of  the  churns  and  butter  workers  and  fixed 
their  list  price." 

And  after  further  discussing  the  contracts  al- 
leged to  be  in  restraint  of  trade,   the  Court  said: 

"The  Ov/atonna  Company  did  nothing  more 
in  its  contract  with  the  Creamery  Pack- 
age Mfg.  Co.  than  to  make  that  Company  its 
exclusive  sales  agent,  and  this  was  no  viola- 
tion of  law But,  be  that  as  it 

may,  we  repeat,  patent  rights  may  be  con- 
veyed partially  or  entirely,  and  the  monopoly 
of  use,  of  manufacture,  or  of  sale,  is  not  one 
condemned  by  law." 

In  the  Dick  Case  the  Court  further  used  this 
pertinent  language: 

"The  market  for  the  sale  of  such  articles 
to  the  users  of  his  machine,  which,  by  such 
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a  condition,  he  takes  to  himself,  was  a  market 
which  he  alone  created  by  the  making  and 
selling  of  a  new  invention.  Had  he  kept  his 
invention  to  himself,  no  ink  could  have  been 
sold  by  others  for  use  upon  machines  embody- 
ing that  invention.  By  selling  it  subject  to 
the  restriction,  he  took  nothing  from  others, 
and  in  no  wise  restricted  their  legitimate 
market." 

Suppose  the  Ford  Company  had  itself  rented 
stores  or  garages  in  each  of  the  towns  where  it  de- 
sired to  have  its  automobiles  sold  and  put  in  charge 
there  of  its  employes,  and  secured  by  borrowing 
from  local  banks  the  money  it  might  need,  pledging 
as  security  therefor  the  automobiles  shipped  to  the 
local  garage,  certainly  no  question  would  or  could 
be  raised  as  to  its  right  to  instruct  those  employes 
as  to  their  duties,  including  the  prices  at  which  they 
could  sell  automobiles.  Here  certainly  would  be  no 
restraint  of  trade. 

And  the  situation  is  legally  in  no  way  different 
where  the  Ford  Motor  Company  selects  and  ap- 
points a  local  man  as  an  agent  and  consigns  auto- 
mobiles to  him  to  find  buyers  therefor  to  whom  it 
can  sell,  and  requires  that  agent  to  maintain  a  gar- 
age and  shop  for  giving  service  to  Ford  owners  and 
recieves  from  that  agent  by  way  of  advances 
against  consignments  of  automobiles  such  sums  of 
money  as  may  be  agreed  upon. 
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Such  an  agent  is  no  less  under  the  direction  and 
control  of  the  Ford  Motor  Company  than  an  em- 
ployee sent  out  from  the  factory.  The  principal 
is  certainly  not  prohibited  by  any  rule  of  law  from 
dictating  the  prices  at  which  its  autombiles  shall  be 
sold  by  its  agents,  nor  is  the  situation  altered  by 
the  fact  that  there  are  hundreds  of  similar  agents 
all  governed  by  identical  contracts. 

By  the  contract  shown  in  this  record  the  rela- 
tionship created  is  that  of  principal  and  agent  and 
if  the  contract  is  interpreted  by  the  usual  canons 
of  interpretation,  no  other  meaning  can  be  found 
in  it. 

Nothing  in  this  record  justifies  the  suspicion  of 
an  attempt  to  evade  any  law.  The  fact  that  the 
Ford  Motor  Company  is  a  very  large  concern,  that 
its  production  of  automobiles  is  enormous,  that  its 
agents  are  very  many,  surely  is  not  yet  a  violation 
of  law. 

"There  is  no  limit  in  this  country  to  the 
extent  to  which  a  business  may  grow." 

United  States  v.  Eastman  Kodak  Co.  226  Fed. 
80. 

United  States  v.  International  Harvester  Co. 
214  Fed.  1000. 
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We  respectfully  submit  that  the  conclusion  of 
the  District  Court  that  the  Sherman  law  is  violated 
by  the  contract  under  consideration  can  only  be  ex- 
plained by  the  mere  bigness  of  the  transactions  in- 
volved. Having  arrived  at  the  conclusion  that  the 
Sherman  law  was  violated,  a  premise  could  be  found 
for  that  conclusion  only  by  holding  that  there  was 
no  agency  or  consignment  but  rather  a  sale  by  the 
pretended  principal  to  the  alleged  agent  and  hence 
a  mere  device  to  evade  the  Sherman  law. 

It  would  have  been  interesting  if  we  had  been 
given  the  process  by  which  the  Court  thus  reasoned 
in  a  circle. 

XII. 
RESTRICTED  OR  CONDITIONAL  SALES. 

But  the  premise  is  not  sufficient  to  support  the 
conclusion. 

The  agent,  if  he  be  held  a  buyer,  did  not  buy  ior 
use  but  only  for  resale,  and  the  transaction  was  a 
sale  subject  to  restrictions,  not  an  unconditional 
sale,  and  no  appellate  court  has  yet  denied  the  pat- 
entee the  right  by  contract  to  impose  conditions  on 
the  disposition  that  a  purchaser  for  resale  and  not 
for  his  own  use  may  make  of  the  patented  article. 
The  right  to  refuse  to  sell  at  all  is  beyond  question, 
and  chat  right  includes  the  right  to  make  any  kind 
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of  a  partial  or  restricted  sale  that  may  be  agreed  on. 
The  market  for  Ford  automobiles  was  one  cre- 
ated by  the  Ford  Motor  Company  arid  as  the  Su- 
preme Court  said  in  the  Dick  Case  in  the  last  quo- 
tation just  made: 

"was  a  market  which  he  alone  created  by 
the  making  and  selling  of  a  new  invention." 

And  again: 

"By  selling  it  subject  to  the  restriction,  he 
took  nothing  from  others  and  in  no  wise  re- 
stricted their  legitimate  market." 

And  in  further  discussing  this  right  of  a  patentee 
to  sell  or  refuse  to  sell,  the  Court  further  said  in 
the  Dick  case: 

"This  was  pointed  out  in  the  Paper  Bag 
Case,  where  the  inventor  would  neither  use 
himself  nor  allow  others  to  use,  and  yet  was 
held  entitled  to  restrain  infringement,  be- 
cause he  had  the  exclusive  right  to  keep  all 
others  from  using  during  the  life  of  the  pat- 
ent. This  larger  right  embraces  the  lesser 
of  permitting  others  to  use  upon  such  terms 
as  the  patentee  chooses  to  prescribe.  It  must 
not  be  forgotten  that  we  are  dealing  with  a 
constitutional  and  statutory  monopoly.  An 
attack  upon  the  rights  under  a  patent  be- 
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cause  it  secures  a  monopoly  to  make,  to  sell, 
and  to  use,  is  an  attack  upon  the  whole  pat- 
ent system.  We  are  not  at  liberty  to  say  that 
the  Constitution  has  unwisely  provided  for 
granting  a  monopolistic  right  to  inventors,  or 
that  Congress  has  unwisely  failed  to  impose 
limitations  upon  the  inventor's  exclusive 
right  of  use.  And  if  it  be  that  the  ingenuity 
of  patentees  in  devising  ways  in  v/hich  to 
reap  the  benefit  of  their  discoveries  required 
to  be  restrained.  Congress  alone  has  the 
power  to  determine  what  restraints  shall  be 
imposed.  As  the  law  now  stands,  it  contains 
none,  and  the  duty  which  rests  upon  this  and 
upon  every  other  court  is  to  expound  the  law 
as  it  is  written.  Arguments  based  upon  sug- 
gestions of  public  policy  not  recognized  in  the 
patent  laws  are  not  relevant.  The  field  to 
which  we  are  invited  by  such  arguments  is 
legislative,  not  judicial.  The  decisions  of  this 
court,  as  we  have  construed  them,  do  not  so 
limit  the  privilege  of  the  patentee,  and  we 
could  not  so  restrict  a  patent  grant  without 
overruling  the  long  line  of  judicial  decisions 
from  circuit  courts  and  circuit  courts  of  ap- 
peal, heretofore  cited,  thus  inflicting  disas- 
trous results  upon  individuals  who  have  made 
large  investments  in  reliance  upon  them. 

"The  conclusion  we  reach  is  that  there  is 
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no  difference,  in  principle,  between  a  sale 
subject  to  specific  restrictions  as  to  the  time, 
place,  or  purpose  of  use,  and  restrictions  re- 
quiring a  use  only  with  other  things  neces- 
sary to  the  use  of  the  patented  article  pur- 
chased from  the  patentee. 


''Some  of  them  concern  sales  subject  to  a 
restriction  upon  the  price  upon  resale,  and 
others  relate  to  a  requirement  that  the  article 
sold  shall  be  used  only  in  connection  with 
certain  other  things  to  be  bought  from  the 
patentee.  We  deem  it  well,  however,  to  refer 
to  the  opinion  of  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit,  delivered  by  Judge 
(now  Mr.  Justice)  Van  Devanter  in  National 
Phonograph  Co.  v.  Schlegel,  cited  above,  be- 
cause it  draws  so  clearly  the  distinction  be- 
tween a  conditional  and  an  unconditional  sale 
of  a  patented  article.  Speaking  for  the  court, 
Judge  Van  Devanter  said: 

'An  unconditional  or  unrestricted  sale  by 
the  patentee,  or  by  a  licensee  authorized  to 
make  such  sale,  of  an  article  embodying  the 
patented  invention  or  discovery,  passes  the 
article  without  the  limits  of  the  monopoly, 
and  authorizes  the  buyer  to  use  or  sell  it 
without  restriction ;  but  to  the  extent  that  the 
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sale  is  subject  to  any  restriction  upon  the  use 
or  future  sale,  the  article  has  not  been  re- 
leased from  the  monopoly,  but  is  within  its 
limits,  and,  as  against  all  who  have  notice  of 
the  restriction,  is  subject  to  the  control  of 
whoever  retains  the  monopoly.  This  results 
from  the  fact  that  the  monopoly  is  a  sub- 
stantial property  right  conferred  by  law  as 
an  inducement  or  stimulus  to  useful  inven- 
tion and  discovery,  and  that  it  rests  with  the 
owner  to  say  what  part  of  this  property  he 
will  reserve  to  himself  and  what  part  he  will 
transfer  to  others,  and  upon  what  terms  he 
will  make  the  transfer.'  " 

National  Phonograph  Co.  v.  Schlegel,  128  F.  733, 

from  the  opinion  in  which  the  Supreme  Court  took 
the  quotation  above  repeated,  and  gave  to  it  the 
stamp  of  its  approval,  was  a  case  where  a  contract 
Avas  entered  into  binding  a  purchaser  not  to  resell 
for  less  than  certain  named  prices,  or  to  any  other 
dealer  who  did  not  sign  a  contract,  and  it  was  held 
that  such  contract  was  valid  and  enf orcible  in  a  suit 
to  restrain  future  violations  of  the  contract. 

The  Ford  Motor  Company  is  given  by  law  a 
monopoly  under  its  patent  enumerated  in  the  con- 
tract in  question.  It  is  entitled  to  refrain  from 
making,  or  vending,  or  using  the  patented  ar- 
ticle,   and    it    is    entitled    to    prescribe    the    con- 
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ditions  under  which  it  will  permit  others,  to  make, 
sell  or  use,  and  no  steps  w^hich  it  may  take  to  pro- 
tect those  rights  can  be  obnoxious  to  the  Sherman 
law. 

Granted  that  it  is  true  as  was  said  by  the  Dis- 
trict Court  in  the  case  at  bar: 

"Now,  this  contract  is  adroitly  drawn,  no 
question  about  that,  and  it  attempts  to  con- 
trol, not  only  the  price  at  which  agents  or 
sub-agents  of  the  company  shall  sell  automo- 
biles, but  the  persons  to  whom  they  shall  sell 
them,  and  the  territory  in  which  they  shall 
be  sold." 

We  submit  that  the  entire  pith  of  this  statement  lies 
in  its  use  of  the  word  "adroitly." 

But  even  if  we  assume,  again  without  warrant 
of  any  proof  or  allegation  in  this  record,  that  there 
was  an  attempt  on  the  part  of  the  Ford  Motor  Com- 
pany to  be  "adroit,"  yet  it  is  sufficient  comment  on 
the  result  to  quote  again  from  the  Dick  Case : 

"And  if  it  be  that  the  ingenuity  of  paten- 
tees in  devising  ways  in  which  to  reap  the 
benefit  of  their  discoveries  requires  to  be  re- 
strained. Congress  alone  has  the  power  to  de- 
termine what  restraints  shall  be  imposed.  As 
the  law  now  stands  it  contains  none,  and  the 
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duty  which  rests  upon  this  and  upon  every 
other  court  is  to  expound  the  lav/  as  it  is 
written.  Arguments  based  upon  suggestions 
of  public  policy  not  recognized  in  the  patent 
laws  are  not  relevant.  The  field  to  which  we 
are  invited  by  such  arguments  is  legislative, 
not  judicial." 

XIII. 

DISTINCTION  BETWEEN  RIGHT  TO  CONTROL 

SALES  AND  PRICES  BY  CONTRACT  AND 

ATTEMPT   TO   DO  SO   BY  NOTICE. 

We  pass  now  to  the  distinction  apparent  in  the 
leading  cases  between  what  may  be  done  by  a  con- 
tract between  parties  in  privity  and  what  cannot 
be  done  by  attaching  a  notice  to  an  article  sold.  This 
distinction  is  apparent  in  many  of  the  cases  we  have 
hereinbefore  discussed  and  we  have  been  at  some 
pains  to  call  attention  to  it. 

THE  SANATOGEN  AND  MILES  MEDICAL  COM- 
PANY CASES  DISTINGUISHED. 

Of  the  two  cases  cited,  in  .the  opinion  of  the 
District  Court,  one,— the  case  of  Dr.  Miles  Medical 
Company  v.  John  D.  Park  &  Sons,  220  U.  S.  373,— 
did  not  involve  patented  articles,  or  rights  under  the 
patent  law.  The  other  case, — Bauer  v.  O'Donnel, 
229  U.  S.  1-10,  57  L.  ed.  1041-3,— contains  no  mention 
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of  the  Sherman  Act  and  was  a  suit  to  restrain  the 
alleged  infringement  of  a  patent  by  a  retail  dealer 
in  selling  at  a  price  less  than  that  marked  on  the 
package. 

In  the  Miles  Medical  Company  Case  the  articles 
sold  were  made  under  a  secret  process  but  not  pro- 
tected by  any  letters  patent.  In  that  case  the  Court 
said  in  this  connection: 

"First.  The  first  inquiry  is  whether  there 
is  any  distinction,  with  respect  to  such  re- 
strictions as  are  here  presented,  between  the 
case  of  an  article  manufactured  by  the  owner 
of  a  secret  process  and  that  of  one  produced 
under  ordinary  conditions.  The  complainant 
urges  an  analogy  to  right  secured  by  letters 
patent.  E.  Bement  &  Sons  v.  National  Har- 
row Co.  186  U.  S.  70, 46  L.  ed.  1058,  22  Sup.  Ct. 
Rep.  747.  In  the  case  cited,  there  were  li- 
censes for  the  manufacture  and  sale  of  arti- 
cles covered  by  letters  patent,  with  stipula- 
tions as  to  the  prices  at  which  the  licensees 
should  sell.  The  court  said,  referring  to  the 
act  of  July  2,  1S90  (p.  92) :  'B^i  that  statute 
clearly  does  not  refer  to  that  kind  of  a  re- 
straint of  interstate  commerce  which  may 
arise  from  reasonable  and  legal  conditions 
imposed  upon  the  assignee  or  licensee  of  a 
patent  by  the.  owner  thereof,  restricting  the 
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terms  upon  which  the  article  may  be  used  and 
the  price  to  be  demanded  therefor.  Such  a 
construction  of  the  act  we  have  no  doubt  was 
never  contemplated  by  its  framers.' 

"But  whatever  rights  the  patentee  may 
enjoy  are  derived  from  statutory  grant  under 
the  authority  conferred  by  the  Constitution. 


"The  complainant  has  no  statutory  grant. 
So  far  as  appears,  there  are  no  letters  patent 
relating  to  the  remedies  in  question.  The 
complainant  has  not  seen  fit  to  make  the 
disclosure  required  by  the  statute  and  thus 
to  secure  the  privileges  it  confers.  Its  case 
lies  outside  the  policies  of  the  patent  law,  and 
the  extent  of  the  right  which  that  law  se- 
cures is  not  here  involved  or  determined." 

(Black-face  type  ours.) 

Packages  of  "Sanatogen"  were  marked  with  a 
notice  that  they  were  not  to  be  sold  by  retailers  at 
less  than  $1.00  per,  and  infringement  of  the  patent 
was  charged  against  a  retailer  who  sold  for  less. 

All  that  was  decided  was  that  there  had  been 
no  infringement,  and  that  Sherman  law  was  not  in- 
volved. 

The  Court  in  the  course  of  its  decision  said: 
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"The  patentee  relies  solely  upon  the  notice 
quoted  to  control  future  prices  in  the  resale 
by  a  purchaser  of  an  article  said  to  be  of 
great  utility  and  highly  desirable  for  general 
use.  The  appellee  and  the  jobbers  from 
whom  he  purchased  were  neither  the  agents 
nor  the  licensees  of  the  patentee." 

(Black-face  type  ours.) 

It  was  held  that  the  holder  of  the  patent  could 
not  thus  control  the  price.  Where  purchase  was 
made  from  one  who  had  full  title  and  right  of  dis- 
position it  passed  free  from  price  restriction. 

There  was  no  question  there,  as  in  our  case,  of 
violation  of  contract,  or  of  the  relation  of  principal 
and  agent. 

It  will  be  noted  by  the  quotation  that  the  Court 
carefully  discriminates  from  a  situation  where  the 
vendor  is  an  agent  of  the  patentee  imposing  the 
price  restriction,  and  hence  the  case  not  only  is  not 
an  authority  for  the  respondents,  but  inferentially 
supports  our  contention  that  a  patentee  can,  by 
proper  contract,  make  a  sale  on  condition,  or  create 
an  agency  for  future  sale,  and  retain  the  right  to 
fix  the  price  at  which  the  user  may  buy,  and  bring 
the  patentee  and  buyer  into  immediate  relationship 
of  vendor  and  vendee  through  an  agent  selected 
by  the  vendor. 
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There  was  no  question  in  the  "Sanatogen"  Case 
of  the  violation  by  the  retailer  of  a  direct  contract 
with  the  holder  of  the  patent  and  the  case  did  not 
decide  that  the  holder  of  the  patent  could  not  con- 
tract directly  with  the  retailer  as  to  the  price  at 
which  the  patented  article  should  be  sold  to  a  user. 

That  case  did  not  hold  it  illegal  to  attempt  to 
fix  the  re-sale  prices  of  the  patented  articles — but 
only  that  the  attempt  in  that  instancee  was  not  suc- 
cessful because  it  was  a  mere  notice,  not  binding  on 
strangers  under  the  circumstances. 

That  case  did  not  pretend  to  overrule  numerous 
prior  cases  holding  that  it  is  entirely  competent  and 
proper  to  establish  a  monopoly  in  a  patented  arti- 
cle. It  only  said  that  it  could  not  be  done  by  a  no- 
tice. 

That  case  did  not  attempt  to  revolutionize  and 
overturn  the  law  giving  the  patentee  the  exclusiv 
right  to  vend  the  article.  It  merely  said  that  in 
that  case  he  had  exhausted  his  right  to  vend  when 
he  sold  at  his  full  price,  and  that  a  mere  notice 
did  not  qualify  or  restrict  the  title  thus  sold. 

Note  the  important  distinction.  In  the  Dr.  Miles 
Case  the  Court  held  it  was  illegal  and  unlawful  to 
attempt  to  control  re-sale  prices  of  patented  articles 
becausee  contrary  to  the  anti-monopoly  laws. 
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But  in  the  Sanatogen  Case  the  Court  did  not 
hold  that  it  was  illegal  or  unlawful  to  control  re-sale 
prices  of  patented  articles,  but  only  that  the  particu- 
lar plan  was  not  effective. 

It  has  always  been  lawful  to  monopolize  a  pat- 
ented article.  "Its  very  nature  is  that  of  a  monop- 
oly" says  the  Bement  Case. 

The  Sanatogen  Case  was  a  suit  against  sub- 
vendees  to  compel  them  to  obey  a  notice,  which  no- 
tice was  in  distinct  opposition  to  the  title  vended. 
This  is  a  case  to  compel  respect  for  signed  contracts, 
contracts  absolutely  lawful  in  themselves. 


OTHER  CASES  DISTINGUISHED. 

Standard  Sanitary  Mfg.  Co.  v.  U.  S.  226  U.  S. 
20-49,  57  L.  ed.  107. 

Was  a  suit  by  the  Government  to  enjoin  viola- 
tion of  the  Sherman  Act.  There  was  a  combination 
of  a  large  number  of  manufacturers  and  several 
patents  and  a  combination  to  control  trade  contrary 
to  the  Sherman  law. 

The  fact  that  patent  rights  were  held  by  some  or 
all  of  the  defendants  was  held  not  enough  to  enable 
the  defendants  to  escape  the  law. 


lOG 

Even  where  the  question  of  patent  monopoly  is 
involved,  hovi^ever,  a  system  of  uniform  trade  agree- 
ments based  upon  the  use  of  a  patented  invention 
v^hich  transcends  v^hat  is  necessary  to  protect  such 
monopoly,  and  which  practically  controls  the  output 
and  dictates  the  prices  from  producer  to  consumer 
on  nearly  all  sales  of  sanitary  enameled  iron-ware 
throughout  the  country  as  illegal  and  void.  This 
was  an  attempt  under  cover  of  patent  rights  to  con- 
trol trade  on  articles  not  covered  by  any  patents. 

In  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339, 
52  L.  ed.  1086,  suit  was  brought  to  restrain  the  sale 
of  a  copyrighted  book  at  retail  at  less  than  $1.00 
for  each  copy,  basing  it  on  a  printed  notice  in  the 
book. 

As  the  Court  said : 

"The  facts  disclose  a  sale  of  a  book  at 
wholesale  by  the  owners  of  the  copyright,at 
a  satisfactory  price,  and  this  without  agree- 
ment between  the  parties  to  such  sale  obligat- 
ing the  purchaser  to  control  future  sales,  and 
where  the  alleged  right  springs  from  the 
copyright  law  alone.     *     *     *     *     * 

"In  this  case  the  stipulated  facts  show 
that  the  books  sold  by  the  appellant  were 
sold  at  wholesale,  and  purchased  by  those 
who  made  no  agreement  as  to  the  control  of 
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future  sales  of  the  book,  and  took  upon  them- 
selves no   obligation   to   enforce   the   notice 

printed  in  the  book.     ***** 

"In  our  view  the  copyright  statutes,  while 
protecting  the  owner  of  the  copyright  in  his 
right  to  multiply  and  sell  his  production,  do 
not  create  the  right  to  impose,  by  notice,  such 
as  is  disclosed  in  this  case,  a  limitation  at 
which  the  book  shall  be  sold  at  retail  by  fu- 
ture purchasers,  with  whom  there  is  no  pi'iv- 
ity  of  contract." 

(Black-face  type  ours.) 

The  decision  in  the  Bobbs-Merrill  Case,  as  well 
as  in  the  Sanatogen  Case,  was  grounded  solely  upon 
the  principle  that  the  ov/ner  of  a  patent  or  copy- 
right cannot  qualify  the  title  passed  by  means  of  a 
mere  notice  attached  to  the  chattel,  so  as  to  restrict 
third  persons  in  the  sale  of  such  articles. 

In  the  case  of  Straus  v.  American  Publishing 
Company  (231  U.  S.  222,  58  L.  ed.  192)  there  was  a 
combination  of  seventy-five  (757c)  per  cent  of  the 
publishers  and  a  majority  of  the  booksellers  in  the 
United  States  united  in  an  agreement  not  to  sell 
copyrighted  books  originally  uncopyrighted  as  well 
to  dealers  who  would  not  maintain  prices  and  it 
was  held  that  where  a  copyrighted  book  had  been 
sold  and  passed  out  from  under  the  monopoly  per- 
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mitted  by  law,  the  price  could  not  be  kept  up  by 
printed  notices  of  retail  price  attached  to  the  book. 

In  the  case  of  Victor  Talking  Machine  Co.  v. 

Strauss,  230  Fed.  449,  the  Circuit  Court  of  Appeals 
followed  the  Dick,  rather  than  the  Bobbs-Merrill  ana 
Sanatogen  cases,  and  held  that  the  plaintiff  was  en- 
titled to  the  relief  prayed  for  by  its  bill,  and  could 
maintain  prices  by  a  notice  attached  to  the  ma- 
chine. This  case  has  recently  been  reversed  by  the 
Supreme  Court  of  the  United  States  in  an  opinion 
not  yet  printed,  and  which  at  this  time  it  is  not 
possible  to  discuss,  but  it  is  to  be  assumed  from  the 
w^ay  in  which  the  Supreme  Court  has  regarded  these 
questions  in  the  Sanatogen,  Bobbs-Merrill  and  other 
recent  cases  that  the  reversal  was  based  upon  the 
distinctsion,  which  we  are  urging  in  this  case,  be- 
tween rights  protected  by  direct  contract  and  the 
attempt  to  restrict  the  ultimate  purchaser  by  a 
mere  notice  attached  to  the  machine. 

In  the  case  at  bar,  we  are  not  attempting  to  claim 
anything  by  reason  of  any  notice,  but  only  to  main- 
tain the  integrity  of  a  contract  as  between  the  par- 
ties thereto. 

We  think  we  .have  quoted  enough  of  the  lan- 
guage of  the  courts  to  make  plain  our  proposition 
that  a  patented  article  does  not  pass  out  from  under 
the  monopoly  unless  a  sale  or  transfer  has  been 
unconditional  and  unrestricted,  and  by  no  possible 
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manner  of  interpretation  can  there  be  any  escape 
from  the  numerous  conditions  under  which  the 
Ford  Motor  Company  consigned  automobiles  to  its 
agents. 

We  may  then  sum  up  this  branch  of  the  argu- 
ment by  saying,  FIRST,  that  under  the  contract 
whether  construed  as  an  agency  contract  or  sale, 
the  automobiles  had  not  passed  out  from  under  the 
monopoly  of  the  patentee ;  and  SECOND,  that,  while 
it  could  be  conceded  that  parties  compstent  to  con- 
tract may  make  any  contract  which  they  see  fit,  no 
Appellate  Court  has  yet  held  that  the  Sherman  Act 
was  violated  by  a  contract  between  the  patentee  and 
his  vendee  restricting  the  price  at  which  the  pat- 
ented article  may  be  sold,  or  the  conditions  under 
which  it  may  be  used,  or  the  territory  within  v/hich 
it  may  be  sold. 

In  the  Sanatogen  Case,  which  related  to  a  pat- 
ented article,  it  was  held  that  the  holder  of  the  pat- 
ent could  not  project  his  control  forward  to  a  sub- 
sequent purchaser  by  notice  printed  on  the  package, 
but  there  was  not  in  that  case  any  question  of  the 
violation  of  a  contract  or  of  the  prohibition  of  the 
Sherman  law. 

In  the  Miles  Medical  Company  Case  the  Court 
used  this  language: 

"Nor  can  the  manufacturer  by  rule  and 
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notice  in  the  absence  of  contract  or  statutory 
right,  even  though  the  restriction  be  known 
to  purchaser,  fix  prices  for  future  sales." 

"Whatever  right  the  manufacturer  may 
have  to  project  his  control  beyond  his  own 
sales  must  depend  not  upon  an  inherent 
power  incident  to  production  and  original 
ownership,  but  upon  agreement." 

The  black-face  in  the  quotations  just  made  are 
ours,  for  the  purpose  of  calling  attention  to  the 
fact  that  the  Court  evidently  recognized  that  by 
contract  the  patentee  can  project  his  control  beyond 
his  own  sales. 

This  distinction  has  been  recognized  in  cases  of 
which  United  States  v.  Kellogg  Toasted  Corn  Flake 
Co.  222  Fed.  725-731  is  an  example.  There  the  Court 
called  attention  to  the  fact  that  Bobbs-Merriil  Co. 
V.  Straus  and  Bauer  v.  O'Donnell  were  infringement 
suits — the  one  under  a  copyright,  and  the  other 
under  a  patent,  and  to  that  part  of  the  decision  in 
the  Bobbs-Merrill  Case  where  it  was  said  that 

"There  is  no  claim  in  this  case  of  contract 
limitation,  nor  license  agreement  controlling 
the  subsequent  sale  of  the  book." 

In  United  States  v.  Keystone  Watch  Case  Co.  218 
Fed.  502-514  the  Court  said: 
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"The  defendant  company  attempted  to  re- 
strict the  prices  at  which  the  wholesaler  or 
jobber  might  sell  to  the  retailer,  and  to  this 
end  made  a  direct  agreement  with  the  jobber. 
As  we  understand  the  decisions,  such  an 
agreement  was  within  the  company's  lawful 
rights.  Certain  material  parts  of  the  How- 
ard watch  were  covered  by  bona  fide  patents 
taken  out  and  used  for  a  lawful  purpose  and 
as  the  owner  of  these  patents  the  company 
had  the  right  to  make  a  direct  agreement 
with  the  jobbers  whereby  a  minimum  price 
was  fixed  at  which  the  jobber  might  sell." 

XIV. 

THE  DECISIONS  OF  THE  COURTS  IN 
FRANCE,  BELGIUM  AND  GERMANY  ON 
THIS  IDENTICAL  QUESTION  RECOG- 
NIZE THE  DIFFERENCE  BETVvEEN  A 
CONTRACT  REGULATING  RE-SALE 
PRICES  AND  A  MERE  NOTICE  AT- 
TACHED TO  THE  ARTICLE;  AND  THEY 
UNIFORMLY  HOLD  THE  CONTRACT 
BINDING,  BUT  THAT  A  MERE  NOTICE 
IS  INEFFECTIVE  AND  NOT  BINDING. 

See  the  cases  collected  in  the  publication  recently 
issued  by  the  Department  of  Commerce  of  the 
United  States,    Bureau   of   Corporations,   entitled 
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"TRUST  LAWS  AND  UNFAIR  COMPETITION'' 
issued  by  the  Government  Printing  Office  in  1916. 

FRANCE: 

"Agreements  to  maintain  fixed  resale 
prices  are  regarded  in  France  as  legal  and 
binding.  The  merchant  who  cuts  the  resale 
price  after  entering  into  such  an  agree- 
ment is  held  to  have  committed  an  un- 
lawful act,  as  well  as  an  act  of  unfair 
competition,  against  those  of  his  competi- 
tors who  keep  their  agreements.  Such 
agreements  to  maintain  resale  prices  are 
binding  only  upon  the  parties  to  the  agree- 
ment. The  manufacturer  or  distributor,  ex- 
cept as  noted  above,  has  no  ground  for  action 
against  a  merchant  who  cuts  prices  if  he  has 
not  entered  into  a  contract  to  maintain  it. 
The  following  cases  will  illustrate  these  prin- 
ciples: 

4:         4:         4:         4^         ii< 

"A  dealer  in  perfumery  entered  into  an 
agreement  with  the  manufacturer  not  to  sell 
nor  allow  to  be  sold  the  products  at  prices  be- 
low those  fixed  as  a  minimum  *  *  *  The 
court  sustained  the  right  of  the  manufac- 
turer to  sell  his  goods  subject  to  such  condi- 
tions as  he  might  impose  upon  the  purchaser. 
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"The  Society  des  Eaux  minerales  de  Vittel 
distributed  to  the  trade  a  circular,  fixing 
prices  *  *  *  The  Society  brought  suit 
against  a  certain  Brunet  for  selling  below 
the  fixed  price.  It  was  proved  that  Brunet 
bought  the  bottles  not  from  the  plaintiff  but 
from  a  dealer  who  had  not  imposed  any  obli- 
gation upon  Brunet  regarding  a  resale  price. 
The  Court  refused  to  consider  the  notice  on 
the  label  as  binding  upon  dealers  to  maintain 
the  price  noted  thereon,  and  accordingly  held 
that  since  no  contract  existed  between  the 
parties  Brunet  was  free  to  resell  his  goods 
at  prices  that  suited  him. 

Trust  Laws  and  Unfair  Competition,  p.  579-580, 
where  are  given  the  references  to  the  cases. 


BELGIUM: 

"Defendant,  a  retailer,  made  a  verbal  con- 
tract with  plaintiff,  a  manufacturer,  not  to 
sell  his  kind  of  little  cigars  below  the  price 
fixed  by  the  latter  and  marked  on  the  box. 
It  was  shown  that  defendants  had  broken 
this  contract.  The  Court  awarded  damages 
to  the  plaintiff. 

"Defendant  sold  some  little  cigars  below 
the  price  marked  on  the  box.    The  notice  on 
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the  box  also  stated  that  anyone  not  maintain- 
ing this  price,  or,  while  maintaining  the  price, 
depreciated  the  article  by  giving  premiums, 
would  be  prosecuted.  There  was  no  contract 
between  the  parties  to  the  suit  or  between  the 
defendant  and  the  distributor  to  maintain 
prices.  The  Court  held  that  in  reducing 
prices  defendant  had  not  committed  an  un- 
fair act  against  the  manufacturer. 

"A  retailer  sold  Pall  Mall  cigarettes  at 
Antwerp  and  Brussels  below  the  price  indi- 
cated on  the  outside  wrapper  of  the  boxes. 
He  had  not  entered  into  any  contract  to  main- 
tain prices.  The  Court  decided,  therefore, 
that  he  was  not  guilty  of  unfair  competition 
against  the  manufacturer,  holding  that  the 
right  of  the  merchant  to  dispose  of  his  goods 
as  he  sees  fit  is  absolute  if  they  have  been 
legitimately  procured,  that  the  notice  on  the 
goods  that  they  cannot  be  sold  below  a  cer- 
tain .price  does  not  impose  upon  them  a  condi- 
tion which  should  be  transmitted  with  them, 
and  that,  while  the  seller  can  bind  the  pur- 
chaser not  to  resell  below  a  certain  price,  and 
this  legal  contract  is  obligatory  for  the  one 
who  makes  it,  it  does  not  bind  others  than 
the  contracting  parties.  The  Court  further 
held  that  the  defendant  had  committed  no  un- 
lawful act,  since  it  was  not  alleged  that  by 
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conniving  with  certain  purchasers  he  had  ob- 
tained from  them  the  goods  at  prices  permit- 
ting him  to  resell  at  a  profit  below  the  fixed 
prices,  causing  them  in  his  personal  interest 
to  break  their  contract  with  plaintiff,  nor  had 
he  done  anything  to  discredit  the  products. 

"A  similar  action  was  brought  against  the 
defendant  in  the  above  case  for  selling  the 
"Petit  Larousse  illustre"  dictionary  below  the 
price  fixed  by  the  publishers.  It  was  shown 
that  the  plaintiffs  had  refused  to  deliver  their 
books  to  defendant,  because  he  would  not 
agree  to  maintain  the  price,  and  that  in  spite 
of  this  defendant  had  procured  indirectly  a 
large  number  of  copies  which  he  sold  below 
the  fixed  price.  The  Court  of  Appeal  did  not 
ioonsider  how  the  defendant  procured  the 
books,  but  decided  that  he  had  not  committed 
an  act  of  unfair  competition  in  cutting  the  re- 
sale prices,  since  he  was  not  bound  by  any 
contract. 

"An  association  of  manufacturers  of  phar- 
maceutical products  sought  to  maintain  a 
fixed  price  by  various  tactics,  such  as  refus- 
ing to  deliver  to  dealers  not  parties  to  the 
agreement,  or  delivering  to  them  only  at  the 
price  fixed  for  sale  to  the  public,  so  that  it 
was  impossible  for  them  to  make  any  profit. 
The  Court  held  that  while  the  manufacturer 
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or  proprietor  of  a  product  is  free  to  sell  it  at 
any  price  that  he  chooses  or  to  refuse  to  sell 
it  at  all,  and  can  also  impose  upon  the  pur- 
chaser the  condition  not  to  resell  except  at  a 
fixed  price,  and  concerted  tactics  of  the  de- 
fendant association  were  a  restraint  of  the 
freedom  of  commerce  and  industry." 

Trust  Laws  and  Unfair  Competition,  pp.  592- 
593,  where  are  cited  the  authoritleE  quoted. 

GERMANY: 

"Contracts  by  which  producers  bind  the 
persons  to  whom  they  sell  not  to  resell  at 
less  than  a  fixed  minimum  price  are  consid- 
ered legal  in  Germany  and  the  breach  of  such 
contracts  constitutes  an  act  of  unfair  compe- 
tition which  affords  a  ground  for  injunction 
and  the  recovery  of  damages.     *     *     * 

"A  retailer  who  was  not  bound  by  contract 
sold  some  goods  below  the  retail  price  fixed 
by  the  factory.  The  factory  brought  suit  un- 
der section  1  of  the  law  of  1909  Sec.  826  of  the 
Vicil  Code  on  the  ground  that  the  defendant 
was  cognizant  that  all  of  the  customers  of 
the  factory  were  bound  not  to  sell  below  a 
fixed  price.  The  Court  rejected  this  view  and 
held  that  a  factory  cound  not  prohibit  a  third 
party  with  whom  it  had  no  contract  from 
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selling  its  products  at  a  lower  price  than  the 
minimum  which  it  had  fixed,  for  the  goods 
might  have  been  secured  from  some  middle- 
man who  was  not  bound  by  the  party  who 
bought  the  goods  from  the  factory." 

The  Court  said  in  part: 

"  'In  any  case  we  cannot  agree  with  plain- 
tiff that  an  act  repugnant  to  good  morals  is 
involved  merely  in  the  reselling  of  the  goods 
for  less  than  the  price  imposed  by  the  plain- 
tiff upon  his  customers.  The  defendant  has 
the  right  to  sell  the  goods,  which  he  has  pro- 
cured in  an  honest  way,  at  any  price  satis- 
factory to  him.  If  he  is  to  act  in  a  manner 
contrary  to  good  morals,  an  element  of  un- 
fairness must  be  involved,  such  as  causing 
the  party  from  whom  the  goods  were  pur- 
chased to  break  his  contract  with  the  plain- 
tiff. In  the  absence  of  such  an  element,  such 
agreements  between  manufacturers  and 
wholesalers  would,  from  the  standpoint  of  the 
plaintiff,  have,  so  to  speak,  a  material  effect, 
and  a  shackling  of  business  would  result 
which  would  be  altogether  unendurable,  and 
which  in  certain  cases  might  itself  even  be 
considered  as  repugnant  to  good  morals.' " 


In  another  case  of  the  same  kind  the  defendant. 


118 

in  selling  cigarettes  at  a  discount,  removed  the 
identifying  number,  so  that  it  was  impossible  for 
the  exclusive  agent  to  ascertain  which  middleman 
was  breaking  his  contract  by  not  binding  sub- 
dealers.  The  Court  held  that  the  defendant  had 
committed  an  act  repugnant  to  good  morals  by  wil- 
fully abetting  the  breach  of  contract  of  his  sup- 
pliers, by  buying  at  various  times  from  them  the 
cigarettes  of  the  plaintiff  sold  in  violation  of  the 
agreement  made  with  the  plaintiff,  by  removing 
the  identifying  number  in  order  to  prevent  anyone 
from  finding  out  his  source  of  supply,  and  by  selling 
the  goods  at  less  than  the  fixed  price.  Such  acts, 
the  Court  held,  were  not  in  harmony  with  the  rules 
of  propriety  observed  by  all  just  and  reasonable  men 
and  were  a  violation  of  section  1. 

Trust  Laws  and  Unfair  Competition,  pp.  651- 
652,  where  are  cited  the  authorities  quoted. 

In  considering  the  Miles  Medical  Company  and 
"Sanatogen"  cases  and  their  application  in  a  case 
involving  a  different  state  of  facts,  or  rather  a  total 
absence  of  the  facts  on  which  those  decisions  de- 
pend, it  is  well  to  bear  in  mind  the  observation  of 
the  Court  in  the  "Sanatogen"  Case  that, 

"No  more  is  to  be  decided  in  each  case 
than  is  directly  an  issue." 
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TO  SUPPORT  THE  DECREE  AP- 
PEALED FROM  IN  THIS  CASE  IT  WILL 
BE  NECESSARY  TO  DECIDE  THAT  A 
PRINCIPAL  CANNOT  MAKE  IDENTICAL 
CONTRACTS  WITH  A  LARGE  NUMBER 
OF  AGENTS  AND  CONTROL  THEIR  CON- 
DUCT AS  SUCH  AGENTS  IF  TO  DO  SO 
WILL  FORBID  THOSE  AGENTS  FROM 
COMPETING  WITH  EACH  OTHER  AND 
THEREBY  WITH  THE  PRINCIPAL  HIM- 
SELF. 

But  if  the  Court  finds  itself  able  to  disregard  the 
contract  and  convert  a  consignment  into  an  abso- 
lute sale,  it  will  further  be  necessary,  to  support 
the  decree,  to  hold  that  a  patentee  cannot  by  con- 
tract restrict  the  price  at  which  the  party  contract- 
ing may  sell  the  patented  article-,  a  limitation  never 
heretofore  imposed. 

We  have  discussed  these  phases  of  the  case  thus 
fully,  and  may  well  conclude  this  part  of  our  argu- 
ment by  quoting  from  the  Button  Fastener  Case 
(77  Fed.  288-294)  which  has  met  the  approval  of  the 
Supreme  Court,  and  is  the  logical  predecessor  of 
the  Dick  Case : 

"Upon  what  authority  are  we  to  circum- 
scribe the  exercise  of  the  privileges  awarded 
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a  patentee?  In  considering  any  question  in 
respect  of  restraints  upon  the  liberty  of  con- 
tracting, imposed  by  principles  of  public  pol- 
icy, we  should  bear  in  mind  that  very  high 
considerations  of  public  policy  are  involved 
in  the  recognition  of  a  wide  liberty  in  the 
making  of  contracts,  this  caution  was  well 
expressed  by  Sir  George  Jessell  in  Register- 
ing Co.  V.  Sampson,  L.  R.  19  Eq.  462-465,  who 
said: 

'It  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  against  public 
policy,  because,  if  there  is  one  thing  which, 
more  than  another,  public  policy  requires,  it 
is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  con- 
tracting, and  that  their  contracts,  when  en- 
tered into  freely  and  voluntarily,  shall  be  held 
sacred,  and  shall  be  enforced  by  courts  of 
justice.  Therefore,  you  have  this  paramount 
public  policy  to  consider, — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  con- 
tract.' 

"Especially  is  this  caution  applicable  when 
we  sit  in  judgment  upon  the  limitations  which 
a  patentee  may  put  upon  the  use  of  his  in- 
vention." 
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Under  any  view  of  the  contract  there  was  no  un- 
due restraint  of  trade. 

XVI. 

APPLICATION  OF  THE  RULE  OF  REASON. 

We  are  now  ready  to  advance  with  the  argu- 
ment a  step  further  and  submit  that  it  is  immaterial 
whether  the  contract  under  discussion  created  an 
agency  or  effected  a  sale,  for  the  reason  that  under 
the  rule  of  reason  as  laid  down  by  the  Supreme 
Court  in  the  Standard  Oil  and  Tobacco  cases  the 
Sherman  law  has  not  been  violated. 

We  submit  that  the  contract  between  the  plain- 
tiff and  its  agents  does  not  restrain  trade  within 
the  meaning  of  the  Sherman  Act  but  is  only  a  rea- 
sonable provision  for  the  conduct  and  extension  of 
plaintiff's  business  and  the  sale  of  its  products. 
While  the  contract  fixes  the  prices  at  which  Ford 
automobiles  can  be  sold  to  the  public,  that  is  not 
the  only  or  the  principal  end  sought  but  is  only 
incidental. 

Plaintiff  seeks  by  its  agency  contract,  among 
other  things,  to  be  represented  by  agents  who  will 
not  only  advance  the  sale  of  Ford  automobiles  but 
at  the  same  time  maintain  the  standard  of  service 
and  accommodation  to  Ford  owners  which  is  so 
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mportant  to  the  popularty  of  an  automoblo  and 
more  than  anything  else  promotes  its  sale. 

In  this  connection  we  can  well  quote  the  lan- 
guage used  by  the  Circuit  Court  of  Appeals  for  the 
eighth  circuit,  speaking  by  Judge  Sanborn,  in  the 
case  of  Joseph  P.  Whitwell  v.  Continental  Tobacco 
Company,  et  al.  (125  Fed.  454),  64  L.  R.  A.  694,  695, 
697: 

"If,  on  the  other  hand,  it  promotes,  or  but 
incidentally  or  indirectly  restricts,  competi- 
tion, while  its  main  purpose  and  chief  effect 
are  to  foster  the  trade  and  to  increase  the 
business  of  those  who  make  and  operate  it, 
then  it  is  not  a  contract,  combination,  or  con- 
spiracy in  restraint  of  trade,  within  the  true 
interpretation  of  this  act,  and  it  is  not  sub- 
ject to  its  denunciation.  Hopkins  v.  United 
States,  171  U.  S.  578,  592,  43  L.  ed.  290,  296, 
19  Sup.  Ct.  Rep.  40;  Anderson  v.  United 
States,  171  U.  S.  604,  616,  43  L.  ed.  300,  306, 
19  Sup.  Ct.  Rep.  50;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  568,  43  L.  ed. 
259,  287,  19  Sup.  Ct.  Rep.  25;  Addyston  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S.  211, 
245. 

*lf  the  contract,  combination,  or  conspir- 
acy which  is  charged  against  the  defendants 
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in  this  case  there  is  nothing  of  this  charac- 
ter. The  tobacco  company  is  a  manufacturer 
and  trader,  and  McHie  is  its  employee.  Con- 
ceding, for  the  purpose  of  the  argument  only, 
but  not  deciding,  that  there  may  be  a  con- 
tract, combination,  or  conspiracy  in  re- 
straint of  trade  between  an  employer  and 
his  employee,  no  such  contract,  combina- 
tion, or  conspiracy  between  them  can 
be  a  violation  of  this  law,  unless  it  is  in  re- 
straint of  interstate  commerce;  and  the  only 
combination  charged  against  the  defendants 
is  their  combination  to  make  sales  of  the 
commodities  of  the  tobacco  company  profit- 
able to  purchasers  to  those  persons  only  who 
refrain  from  dealing  in  the  wares  of  their 
competitors.  The  two  defendants  in  this  case 
have  never  been  and  never  intended  to  be 
competitors.  There  has  never  been  any  com- 
petition, actual  or  possible,  between  them, 
and  hence  no  competition  between  them  is 
or  can  be  restrained  by  their  combination  to 
conduct  the  trade  of  the  tobacco  company. 
The  contract,  combination,  or  conspiracy 
charged  against  them  did  not  restrict  com- 
petition between  them  and  the  independent 
manufacturers  or  dealers  who,  according  to 
the  complaint,  were  their  competitors,  be- 
cause it  left  the  latter  free  to  select  their 
purchasers  and  to  fix  the  prices  of  their 
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goods  and  the  terms  at  which  they  would 
dispose  of  them  to  all  intending  purchasers." 

And  the  same  court  speaking  again  by  the  same 
judge  said,  in  Phillips  v.  lola  Portland  Cement  Co., 
125  Federal,  594,  595. 

"*  *  *  the  only  defendant  served  with 
process,  answered  that  the  contract  was  il- 
legal and  void  under  Act  Cong.  July  2,  1890, 
c.  647,  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p. 
3200),  because  it  provided  that  Parr  &  Co. 
should  not  sell  the  cement,  ship  it,  or  allow 
it  to  be  shipped,  without  the  state  of  Texas. 

"It  is  now  settled  by  repeated  decisions 
of  the  Supreme  Court  that  the  test  of  the 
validity  of  a  contract,  combination,  or  con- 
spiracy challenged  under  the  anti-trust  law 
is  the  direct  effect  of  such  a  contract  or 
combination  upon  competition  in  commerce 
among  the  states.  If  its  necessary  effect  is 
to  stifle  competition,  or  to  directly  and  sub- 
stantially restrict  it,  it  is  void.  But  if  it 
promotes,  or  only  incidentally  or  indirectly 
restricts,  competition  in  commerce  among 
the  states,  while  its  main  purpose  and  chief 
effect  are  to  foster  the  trade  and  enhance 
the  business  of  those  who  make  it,  it  does 
not  constitute  a  restraint  of  interstate  com- 
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merce  within  the  meaning  of  that  law,  and 
is  not  obnoxious  to  its  provisions.  This  act 
of  Congress  must  have  a  reasonable  con- 
struction. It  was  not  its  purpose  to  prohibit 
or  to  render  illegal  the  ordinary  contracts 
or  combinations  of  manufacturers,  mer- 
chants, and  traders,  or  the  usual  devices  to 
which  they  resort  to  promote  the  success  of 
their  business,  to  enhance  their  trade,  and 
to  make  their  occupations  gainful,  so  long 
as  those  combinations  and  devices  do  not 
necessarily  have  a  direct  and  substantial  ef- 
fect to  restrict  competition  in  commerce 
among  the  states.  Hopkins  v.  U.  S.  171,  U. 
S.  578,  592,  19  Sup.  Ct.  40,  43  L.  Ed.  290;  An- 
derson V.  U.  S.  171,  U.  S.  604,  616,  19  Sup. 
Ct.  50,  43  L.  Ed.  300;  U.  S.  v.  Joint  Traffic 
Ass'n,  71  U.  S.  505,  568,  19  Sup.  Ct.  25,  43 
L.  Ed.  259;  Addyston  Pipe  &  Steel  Co.  v.  U. 
S.,  175  U.  S.  211,  245,  20  Sup.  Ct.  96,  44  L. 
Ed.  136;  U.  S.  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  339,  340,  342,  17  Sup.  Ct. 
540,  41  L.  Ed.  1007;  U.  S.  v.  Northern  Se- 
curities Co.  (C.  C.)  120  Fed.  721,  725.  The 
application  of  this  rule  to  the  facts  of  the 
case  in  hand  leaves  no  doubt  that  there  was 
nothing  in  the  contract  before  us  obnoxious 
to  the  provisions  of  the  anti-trust  law  of 
1890,  The  Tola  Cement  Company  had  no 
monopoly  of  the  manufacture  or  sale  of  ce- 
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merit  in  the  United  States.  It  was  sur- 
rounded by  competing  manufacturers,  and 
the  contract  which  it  made  with  Parr  &  Co., 
of  Galveston,  had  no  direct  or  substantial 
effect  upon  competition  in  trade  among  the 
states.  It  left  the  manufacturers  who  were 
competing  with  the  plaintiff  for  the  trade 
of  the  country  free  to  select  their  customers, 
to  fix  their  prices,  and  to  dictate  their  terms 
for  the  sales  of  the  commodities  they  offered, 
so  that  in  this  regard  no  restraint  whatever 
was  imposed." 

The  rule  applicable  is  summed  up  in  Bigelow  v. 
Calumet  &  Hecla  Mining  Co.,  167  Fed.  704-712, 
where  the  court  said: 

"We  are  thus  brought  to  the  question 
whether  the  necessary  effect  of  the  alleged 
combination  is  to  restrain  trade  or  create 
a  monopoly.  It  is  settled  that  a  combina- 
tion does  not  violate  the  federal  statute 
merely  because  it  may  indirectly,  inciden- 
tally, or  remotely  restrain  trade  or  tend  to- 
wards monopoly.  If  its  necessary  effect  is 
to  stifle  or  to  directly  and  substantially  re- 
strict interstate  commerce,  it  falls  under  the 
ban  of  the  law.  On  the  other  hand,  if  it  only 
incidentally  or  indirectly  restricts  competi- 
tion, while  its  main  purpose  and  chief  effect 
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are  to  promote  the  business  and  increase 
the  trade  of  the  consumers,  it  is  not  de- 
nounced or  voided  by  that  law.  U.  S.  v.  E. 
C.  Knight  Co.,  39  L.  Ed.  325,  43  L.  Ed.  290- 
300." 

No  fact  or  evidence  or  statement  exists  in 
this  case  to  justify  even  an  inference  that  trade 
in  automobiles  has  been  in  the  least  restrained  by 
the  contract  under  discussion. 

There  is  nothing  in  the  record  in  the  case  at 
bar  to  indicate  that  the  contract  therein  involved 
was  anything  more  than  one  of  "the  ordinary  con- 
tracts or  combinations  of  manufacturers,  mer- 
chants, and  traders,"  or  that  it  contained  anything 
more  than  "the  usual  devices  to  which  they  resort 
to  promote  the  success  of  their  business,  to  en- 
hance their  trade,  and  to  make  their  occupations 
gainful." 

It  is  contrary  to  the  knowledge  and  experience 
of  every  man  in  the  community  to  claim  that  such 
a  contract  could  have  any  effect  to  restrain  trade 
in  automobiles,  when  it  is  common  knowledge  and 
every-day  experience  that  the  different  makes  of 
automobiles  are  too  numerous  to  keep  track  of,  all 
actively  and  persistently  competing  for  business. 
The  difficulty  that  confronts  the  public  is  not  a 
trade  unduly  restrained,  but  rather  how  to  escape 
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the  solicitations  of  rival  agents  eagerly  hunting 
down  a  prospective  or  possible  purchaser. 

As  was  said  by  the  Circuit  Court  of  Appeals 
for  the  fifth  circuit,  in  the  case  of  Cole  Motor  Car 
Co.  V.  Hurst,  228  Fed.  280: 

"There  are  a  multitude  of  other  compan- 
ies from  whom  purchasers  can  readily  ob- 
tain motor  cars,  varying  in  little,  if  anything, 
from  the  perfectibility  of  the  car  made  by 
the  plaintiff  company.  It  is  common  knowl- 
edge that  most,  if  not  all,  of  such  motor 
companies  avail  themselves  of  similar  ar- 
rangements. The  public,  indeed,  finds  it  no 
small  task  to  avoid  the  competition  and  so- 
licitations of  the  agents  or  consignees  of 
such  companies.  Periodicals  of  every  de- 
scription portray,  advertise,  and  enlarge 
upon  the  variety  and  superiority  of  their  ex- 
cellencies. There  surely,  then,  has  been  no 
restraint  of  this  trade.  Was  it  not,  then, 
easily  possible  that  in  the  flourishing  coun- 
ties of  the  Lone  Star  State  enumerated  in 
the  contract,  notwithstanding  the  same,  any 
one  might  have  purchased  a  Ford,  a  Cadillac, 
a  Pierce-Arrow,  a  Packard,  a  Chalmers,  a 
Hudson  or  any  other  of  the  multitudinous 
machines  which  are  being  constantly  manu- 
factured and  offered  for  sale  at  widely  vary- 
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ing  prices?    Where,  then,  is  the  restraint  of 
trade  in  this  transaction?" 

It  is  beyond  question  that  contracts  of  the 
character  under  discussion,  not  only  do  not  oper- 
ate to  restrict  competition,  but  on  the  contrary 
stimulate  the  agents  to  greater  zeal  and  activity 
in  pushing  sales  and  thereby  directly  stimulate 
competition. 

The  restraint  if  any  is  so  far  a  mere  incident 
to  the  main  purpose  of  extending  the  sale  of  the 
manufactured  product  that  it  cannot  bring  the 
contract  within  the  provision  of  the  Sherman  act 
without  running  counter  to  the  rule  of  reason 
which  forms  the  guide  to  the  consideration  of  the 
•  law  by  the  Supreme  Court. 

The  changed  view  point  from  which  these  ques- 
tions are  to  be  considered  w^as  succinctly  stated  in 
the  case  of  O'Halloran  v.  American  Sea  Green 
Slate  Co.,  207  Fed.  187-190. 

"The  contention  for  a  long  time  made, 
and  still  continued  by  many,  that  any  agree- 
ment which  to  any  extent  and  in  any  degree 
whatever  effects  or  restricts  and  limits  in- 
terstate commerce  is  illegal  is  not  supported 
by  the  recent  decisions  of  the  Supreme 
Court,  and  it  seems  to  be  settled  that  there 
must  be  an  undue  restriction  or  restraint, 
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the   question   of  fact  to  be  settled   by   the 
court  applying  the  rule  of  reason." 

In  discussing  the  cases  in  which  the  Supreme 
Court  enunciated  the  rule  of  reason,  Judge  La- 
combe,  United  States  v.  Hamburg-American  S.  S. 
Line,  et  al.,  216  Fed.  971,  972,  974,  said: 

"The  writer's  opinion  as  to  what,  under 
prior  decisions,  was  the  construction  to  be 
given  to  the  Sherman  Anti-Trust  Act,  will 
be  found  fully  set  forth  in  U.  S.  v.  American 
Tobacco  Co.  (C.  C.)  164  Fed.  700.  If  that 
construction  were  followed  in  this  case,  there 
could  be  no  doubt  as  to  the  conclusion  to 
be  reached  upon  the  facts  proved.  It  is  prac- 
tically not  disputed  |that,  by  the  various 
agreements  and  conferences  which  together 
constitute  the  combination  complained  of,  that 
branch  of  trans-Atlantic  commerce  which  is 
concerned  with  the  transport  of  steerage 
passengers  is  arbitrarily  interfered  with  so 
that  the  proportions  of  it  carried  by  the  va- 
rious lines,  which  have  so  combined,  are  not 
as  they  would  be  if  full,  free  and  unre- 
stricted competition  were  the  sole  controll- 
ing power  to  effect  the  distribution. 

"Since  the  decision  above  cited,  however, 
there  have  been  two  exhaustive  opinions  of 
the  Supreme   Court  dealing  with   this   act. 
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Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912D,  734;  United 
States  V.  American  Tobacco  Co.,  221  U.  S. 
106,  31  Sup.  Ct.  632,  55  L.  Ed.  663.  The 
effect  of  these  would  seem  to  be  that  con- 
tracts and  methods  of  business,  which  do  in 
fact  restrain  or  interfere  with  competition, 
are  not  to  be  held  obnoxious  to  the  provis- 
ions of  the  act,  unless  such  restraint  or  in- 
terference is  'unreasonable'  or  'undue.' 

"  'Without  going  into  detail,  and  but  very 
briefly  surveying  the  whole  field,  it  may  be 
with  accuracy  said  that  the  dread  of  en- 
hancement of  prices  and  of  other  wrongs, 
which  it  was  thought  would  flow  from  the 
undue  limitation  or  competitive  conditions 
caused  by  contracts  or  other  acts  of  indi- 
viduals or  corporations,  led,  as  a  matter  of 
public  policy,  to  the  prohibition  or  treating 
as  illegal  all  contracts  or  acts  which  were 
unreasonably  restrictive  of  competitive  con- 
ditions, either  from  the  nature  or  character 
of  the  contract  or  act,  or  where  the  sur- 
rounding circumstances  w^ere  such  as  to  jus- 
tify the  conclusions  that  they  had  not  been 
entered  into  or  performed  wdth  the  legiti- 
mate purpose  of  reasonably  forwarding  per- 
sonal interest  and  developing  trade,  but,  on 
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the  contrary,  were  of  such  a  character  as  to 
give  rise  to  the  inference  or  presumption 
that  they  had  been  entered  into  or  done 
with  the  intent  to  do  wrong  to  the  general 
public  and  to  limit  the  right  of  individuals, 
thus  restraining  the  free  flow  of  commerce 
and  tending  to  bring  about  the  evils,  such 
as  enhancement  of  prices,  which  were  con- 
sidered to  be  against  public  policy.  *  *  * 
The  statute  *  *  *  evidenced  the  intent 
not  to  restrain  the  right  to  make  and  en- 
force contracts,  whether  resulting  from  com- 
bination or  otherwise,  which  did  not  unduly 
restrain  interstate  or  foreign  commerce,  but 
to  protect  that  commerce  from  being  re- 
strained by  methods,  whether  old  or  new, 
which  would  constitute  an  interference  that 
is  an  undue  restraint.  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  58,  59,  60,  31  Sup. 
Ct.  515,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.) 
834,  Ann.  Cas.  1912D,  734." 

"  'Applying  the  rule  of  reason  to  the  con- 
struction of  the  statute,  it  was  held  in  the 
Standard  Oil  Case  that  as  the  words  "re- 
straint of  trade"  at  common  law  and  in  the 
law  of  the  country  at  the  time  of  the  adop- 
tion of  the  anti-trust  act  only  embraced 
acts  or  contracts  or  agreements  or  combina- 
tions which  operated  to  the  prejudice  of  the 
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public  interests  by  unduly  restricting  com- 
petition or  unduly  obstructing  the  due  course 
of  trade  or  which,  either  because  of  their 
inherent  nature  or  effect  or  because  of  the 
evident  purpose  of  the  acts,  etc.,  injuriously 
restrained  trade,  that  the  words  as  used  in 
the  statute  v/ere  designed  to  have  and  did 
have  but  a  like  significance.  It  vvas  there- 
fore pointed  out  that  the  statute  did  not 
forbid  or  restrain  the  power  to  make  nor- 
mal and  usual  contracts  to  further  trade 
by  resorting  to  all  normal  methods,  whether 
by  agreement  or  otherwise,  to  accomplish 
such  purpose.'  United  States  v.  American 
Tobacco  Co.,  221  U.  S.  179,  31  Sup.  Ct.  648, 
55  L.  Ed.  663." 

In  United  States  v.  Reading  Co.,  226  U.  S.  324, 
57  L.  Ed.  243-258,  the  Supreme  Court  restates  the 
rule  as  follows: 

"That  the  act  of  Congress  does  not  for- 
bid or  restrain  the  power  to  make  normal 
and  usual  contracts  to  further  trade  by  re- 
sorting to  all  normal  methods,  whether  by 
agreement  or  otherv/ise,  to  accomplish  such 
purpose,  w^as  pointed  out  in  the  Standard 
Oil  Case,  221  U.  S.  1,  55  L.  Ed.  619.  In  that 
case  it  was  also  said  that  the  words  "re- 
straint of  trade'  should  be  given  a  meaning 
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which  would  not  destroy  the  individual  right 
of  contract,  and  render  difficult,  if  not  im- 
possible, any  movement  of  trade  in  the  char- 
acter of  interstate  commerce,  the  free  move- 
ment of  which  it  was  the  purpose  of  the 
statute  to  protect." 

In  Nash  v.  United  States,  229  U.  S.  373,  57  L. 
Ed.  1232-5,  the  Supreme  Court  again  referred  to 
the  Standard  Oil  and  American  Tobacco  Company 
cases,  and  said: 

"Those  cases  may  be  taken  to  have  estab- 
lished that  only  such  contracts  and  combi- 
nations are  within  the  act  as,  by  reason  of 
interest  or  the  inherent  nature  of  the  con- 
templated acts,  prejudice  the  public  inter- 
ests  by  unduly  restricting  competition  or  un- 
duly obstructing  the  course  of  trade." 

It  will  puzzle  the  most  astute  to  bring  the  con- 
tract in  the  case  at  bar  within  the  prohibition  thus 
defined. 

A  contract  creating  an  agency  and  providing 
for  consignments  for  sale  to  the  agent,  does  not 
disclose  any  such  "intent,"  nor  is  its  "inherent  na- 
ture" calculated  to  unduly  or  otherwise  restrict 
competition  as  forbidden  by  the  Sherman  law.  Nor 
is  there  anything  in  this  record  from  which  the 
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court  can  conclude  that  competition  has  been  un- 
duly restrained  or  restrained  at  all. 

It  is  evident  from  the  language  of  the  law  itself 
and  from  the  numerous  cases  interpreting  it  that 
the  object  of  Congress  in  the  adoption  of  the  Sher- 
man law  was  not  to  prescribe  the  manner  in  which 
the  individual  should  conduct  his  business,— 
whether  directly  or  through  the  agents  chosen  by 
by  him— but  rather  to  forbid  and  prevent  combina- 
tions between  individuals  who  might  otherwise  be 
competitors,  v/hereby  that  competition  may  be  in 
any  way  restrained.  It  does  violence  to  the  lan- 
guage of  the  contract  betv/een  the  Ford  Motor 
Company  and  its  agents;  it  does  violence  to  the 
manifest  intent  of  regulating  the  manner  in  which 
the  company's  business  should  be  conducted  by  its 
agents;  it  is  a  logical  absurdity,  to  say  that  the 
contract  in  question  is  a  contract  in  restraint  of 
trade  under  the  Sherman  law. 

It  is  on  the  contrary  a  contract  whereby  the 
Ford  Motor  Company  seeks  to  obtain  and  secure 
the  widest  possible  stable  market,  and  the  most 
satisfactory  of  all  advertisements  of  any  business 
—a  body  of  satisfied  customers  who  have  reason  to 
believe  each  one  has  received  as  fair  and  equitable 
treatment  as  any  other  purchaser  of  Ford  auto- 
mobiles. 
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As  was  said  in  Whitwell  against  Continental 
ToTbacco  Company: 

"If  on  the  other  hand  it  promotes  or  but 
incidentally  or  indirectly  restricts  competi- 
tion while  its  main  purpose  and  chief  effect 
are  to  foster  the  trade  and  to  increase  the 
business  of  those  who  make  and  operate  it, 
then  it  is  not  a  contract,  combination,  or  con- 
spiracy in  restraint  of  trade,  within  the  true 
interpretation  of  this  act,  and  it  is  not  sub- 
ject to  its  denunciation."  And  see  authori- 
ties cited. 

No  other  automobile  manufacturer  has  com- 
bined with  the  Ford  Motor  Company,  but  the  Ford 
Motor  Company  competes  in  the  open  market  with 
scores  upon  scores  of  other  makers  of  automobiles 
and  the  purpose  and  effect  of  the  contract  under 
consideration  is  to  make  that  competition  as  effec- 
tive as  possible,  and  not  to  restrain  it. 

In  the  Whitwell  case  just  quoted  from,  the  court 
used  the  following  language  which  is  persuasive 
in  this  case: 

"The  right  of  each  competitor  to  fix  the 
price  of  the  commodities  which  he  offers  for 
sale,  and  to  dictate  the  terms  upon  which  he 
will  dispose  of  them,  is  indispensable  to  the 
very  existence  of  competition." 
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And  again: 

"The  tobacco  company,  and  its  competi- 
tors were  not  dealing  in  articles  of  prime 
necessity,  like  corn  and  coal,  nor  were  they 
rendering  public  or  quasi  public  service,  like 
railroad  and  gas  corporations.  Each  of 
them,  therefore,  had  the  right  to  refuse  to 
sell  its  commodities  at  any  price.  Each  had 
the  right  to  fix  the  prices  at  which  it  would 
dispose  of  them,  and  the  terms  upon  which 
it  would  contract  to  sell  them.  Each  of 
them  had  the  right  to  determine  with  what 
persons  it  would  make  its  contracts  of  sale. 
*  *  *  There  is  nothing  in  the  act  of  July 
2,  1890,  C.  647,  26  Stat.  209  (U.  S.*  Comp. 
St.  1901,  p.  3200)  which  deprives  any  of  these 
competitors  of  these  rights.  If  there  had 
been,  the  law  itself  would  have  destroyed 
competition  more  effectually  than  any  con- 
tracts or  combinations  of  persons  or  of  cor- 
porations could  possibly  have  stifled  it.  The 
exercise  of  these  undoubted  rights  is  essen- 
tial to  the  very  existence  of  free  competi- 
tion, and  so  long  as  their  exercise  by  any 
person  or  corporation  in  no  way  deprives 
competitors  of  the  same  rights,  or  restricts 
them  in  the  use  of  these  rights,  it  is  difficult 
to  perceive  how  their  exercise  can  consti- 
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tute  any  restriction  upon  competition  or  any 
restraint  upon  interstate  trade." 

It  will  doubtless  be  claimed  that  from  the  fact 
that  by  the  terms  of  the  contract  the  Ford  Motor 
Company  received  85%  of  the  list  price  of  its  au- 
tomobiles and  that  is  the  maximum  amount  of 
cash  it  expected  to  obtain,  it  follows  that  there  was 
actually  a  sale  to  the  agent  and  not  a  consign- 
ment, and  this  contention  has  been  advanced  not- 
withstanding the  clear  language  of  the  contract 
and  the  agreement  that  either  party  might  at  any 
time,  on  notice,  cancel  the  contract  and  the  Ford 
Motor  Company  might  take  back  the  automobiles 
and  return  the  85%,  and  notwithstanding  the  other 
conditions  of  the  contract  by  which  both  parties 
made  clear  their  intention  to  enter  into  the  rela- 
tionship of  principal  and  agent,  with  absolute  con- 
trot  by  the  principal  over  all  transactions  in  its  be- 
half by  the  agent. 

And  there  is  nothing  to  impugn  the  absolute 
good  faith  of  the  contract. 

But  it  is  not  true  to  say  that  the  857c  was  all 
that  the  Ford  Motor  Company  expected  to  receive 
from  the  sale  of  its  machines  and  the  contract  con- 
tains provisions  for  other  considerations  moving  to 
the  Ford  Motor  Company,  considerations  that,  from 
the  standpoint  of  a  manufacturer  producing  each 
year  hundreds  of  thousands  of  automobiles,   are 
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more  important  than  the  profit  on  sales  brought 
about  by  any  local  agents. 

With  a  product  of  such  magnitude  the  problem 
of  reaching  the  market  and  obtaining  customers, 
each  one  of  whom  must  be  induced  to  be  a  booster 
for  the  "Ford,"  is  of  far  more  importance  than  the 
mere  percentage  of  profit  on  specific  sales. 

With  a  buying  public,  in  the  main  ignorant  of 
the  qualities  of  the  machine  purchased,  it  is  a 
matter  of  common  knowledge  that  the  popularity 
of  different  makes  of  automobiles  depends  mainly 
on  the  quality  of  the  service  given  by  the  selling 
agents. 

Automobiles  of  no  special  merit  as  compared 
with  others  selling  at  the  same  or  lower  prices  have 
had  a  wide  popularity  because  of  the  carefully  cul- 
tivated belief  of  the  public  that  owners  of  such 
machines  are  well  taken  care  of  and  given  good 
service  by  the  representatives  of  the  manufacturer 
wherever  found. 

On  the  other  hand  other  makes  of  automobiles 
of  equal  or  greater  merit  have  been  hopelessly  con- 
demned and  the  manufacturer  driven  into  bank- 
ruptcy because  of  the  failure  of  the  manufacturer 
to  secure  that  character  of  representation  by 
agents  that  gives  satisfaction  to  owners. 
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It  is  a  truism  that  a  "satisfied  owner  is  the  best 
advertisement." 

To  get  this  character  of  representation  and 
secure  this  advertising  as  a  basis  on  which  to  build 
future  business  of  larger  dimensions,  is  the  real 
motive  and  consideration  of  the  contract  under 
consideration. 

For  these  reasons  the  Ford  Motor  Company  re- 
quires in  its  contracts  with  its  agents  that  all 
agents  equip  proper  shops  and  be  prepared  to  give, 
and  to  give  "Ford  Service"  to  Ford  owners  the 
world  over,  no  matter  where  the  particular  pur- 
chase may  have  been  made. 

From  the  broad  point  of  view  of  a  manufacturer 
of  a  large  and  increasing  product,  looking  to  the 
future  and  a  greater  business,  this  is  the  one  most 
important  feature  of  the  agency  contract,  and  all 
else  is  subordinate  to  that  and  of  minor  importance. 

For  today  only  it  might  be  easier  to  sell  f.  o.  b. 
factory,  and  today  the  Ford  Motor  Company  might 
be  able  to  thus  dispose  of  its  output. 

But  to  build  up  and  maintain  and  increase  busi- 
ness, a  broad,  forward  looking  plan  is  needed,  and 
of  the  contracts  under  consideration  we  can  say, 
as  was  said  in  the  case  of  Whitwell  v.  American 
Tobacco  Co.,  hereinbefore  quoted  from,  that  the 
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''main  purpose  and  chief  effect  are  to  foster  the 
trade  and  to  increase  the  business  of  those  who 
make  and  operate  it." 

When  the  contract  is  thus  capable  of  a  reason- 
able interpretation  based  on  sound  business  prin- 
ciples, the  only  interpretation  consistent  with  the 
language  and  intent  of  the  contract,  what  justifi- 
cation can  be  found  for  going  outside  the  record, 
into  the  realm  of  speculation  and  suspicion,  to  sug- 
gest a  sinister  purpose  to  evade  a  law,  and  based 
on  such  assumed  purpose,  read  into  the  contract 
a  meaning  of  which  the  language  is  incapable,  and 
therefrom  draw  the  conclusion  that  the  Ford  Motor 
Company  is  conspiring  with  its  own  agent  to  vio- 
late the  law,  by  restraining  trade  in  its  own  prod- 
uct, for  which  it  had  supposed  it  was  trying  to  ob- 
tain the  widest  market,  through  the  heretofore  law- 
ful plan  of  controlling  its  own  agents. 

It  is  sometimes  true  that  a  court  may  "read 
between  the  lines"  of  a  contract  to  enable  it  to  get 
at  the  real  intentions  of  the  parties,  but  never  is 
it  permissible  to  disregard  entirely  "the  lines"  of 
the  written  contract  and  find  a  new  and  different 
contract  in  the  blank  spaces  between  the  lines.    * 

The  unauthorized  and  wrongful  use  of  the  trade 
name  and  trademark  of  plaintiff,  the  wrongful  use 
of  the  word  "Ford,"  and  other  words  and  phrases, 
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for  the  purpose  of  diverting  plaintiff's  trade  from 
plaintiff  or  its  duly  authorized  agents,  constituted 
unfair  competition,  and  an  injunction  should  be 
granted  against  its  continuance. 

Furthermore,  the  limited  agency  contract,  and 
other  contracts  between  plaintiff  and  its  agents 
in  consigning  Ford  cars  to  them,  and  granting  to 
each  agent  exclusive  territory,  are  valid  contracts, 
and  will  be  protected  by  the  courts,  and  the  de- 
fendants are  guilty  of  unwarranted  and  malicious 
interference  with  such  contract  rights.  The  bill 
plainly  alleges,  and  the  motion  to  dismiss  admits, 
the  vicious  and  unlawful  acts  of  defendants  in  in- 
ducing plaintiff's  agents  to  break  their  contracts. 
The  bill  of  complaint  discloses  that  plaintiff  grants 
to  each  of  its  licensed  agents  a  particular  and  ex- 
clusive territory  within  which  such  agents  are  li- 
censed to  solicit  and  arrange  sales  of  Ford  cars.  A 
licensed  agent  in  return  agrees  that  he  will  only 
solicit  and  arrange  for  sales  within  his  particular 
territory;  such  contracts  granting  an  exclusive 
agency  within  a  limited  territory  are  uniformly 
upheld. 

'The  bill  plainly  alleges  the  persistent  and  con- 
tinuous efforts  of  defendants  to  induce  the  agents 
of  plaintiff  to  break  their  contracts,  and  to  en- 
join such  wrongful  acts  is  a  recognized  duty  of 
courts  of  equity. 
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Plaintiff    was    clearly    entitled    to    the    relief 
prayed  for  and  denied  by  the  District  Court. 

Respectfully  submitted, 

PLATT  &  PLATT, 
McDOUGAL  &  McDOUGAL, 
Attorneys  for  Plaintiff  and  Appellant. 

ALFRED  LUCKING, 
L.  B.  ROBERTSON, 
HARRISON  G.  PLATT, 
Of  Counsel. 
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Since  the  writing  of  the  plaintiff's  brief  in  this 
case  and  its  filing  under  the  rules,  reports  of  two 
decisions  have  become  available  in  cases  recently 
decided  by  the  Supreme  Court  of  the  United  States, 
which  it  is  proper  and  necessaiy  to  consider  as  bear- 
ing upon  the  case  at  bar. 

Motion  Picture  Co.  \.  Universal  Film  Co., 
37  Sup.  Ct.  R.  p. . 


Straus,  et  al.,  v.  ^^ictor  Tnlkiiis:  ^lacliine  Co., 
37  Sup.  (^t.  R.  p. . 

both  decided  April  9tli,  1!)17. 

THOSE  CASES  ARE  XOT  COXTROLLTXG  OF 
THE  PRESENT  CASE. 


It  is  impossible  to  read  these  two  cases  together 
■without  di-aAviu<»  the  conclusion  that  the  Court  was 
taking  the  utmost  pains  to  make  it  clear  that  the 
Court  Avas  passing  only  upon  the  validity  and  effi- 
cacy of  the  notice  attached  to  the  patented  article 
to  bind  the  general  public  in  the  use  of  the  article 
after  it  has  been  full}^  paid  for — most  of  the  mem- 
bers of  which  public  wold  never  see  or  read  the 
notice,  as  the  Court  points  out. 

IX  THE  MOTIOX  PICTURE  CASE,  the  major- 
ity opinion  in  nine  different  places  emphasizes  that 
that  question  is  Avhether  hy  notice  or  J)y  mere  notice 
the  patentee  may  impose  upon  the  public  the  restric- 
tions as  to  use  of  the  patented  machine  Avith  unpat- 
ented supplies. 

The  Dick  case  Avas  oA^erruled. 

The  right  of  the  manufacturer  to  tix  the  price  of 
his  article  to  the  public  by  contract  with  the  jobber      , 
Avas  not  involved  or  discussed.  1 

The  great  hardship  and  injustice^  of  the  monopoly     J 


proposed  by  the  plaintiffs  plan  in  the  :Motion  V\c- 
ture  case  was  dwelt  upon  by  the  Court  and  it  ini- 
])elled  the  Court  to  use  the  following  extraordinary 
languajie : 

"The  perfect  instrument  of  favoritism  and 
opi)ression  which  such  a  system  of  doing-  busi- 
ness, if  valid,  would  put  into  the  control  of  the 
ov.ner  of  such  a  patent  would  make  Courts 
astute  if  need  be  to  defeat  its  operation.  If 
these  restrictions  Avere  sustained  plainly  plain- 
tiff might  for  its  own  profit  or  that  of  its  favor- 
ites, by  the  obviously  simple  expedient  of  vary- 
ing its  royalty  charge,  ruin  anyone  unfortunate 
enough  to  be  dependent  upon  its  confessedly 
important  improvements  for  the  doing  of  busi- 
ness." 

After  giving  an  outline  of  the  case,  Mr.  Justice 
Clarke,  Avho  wrote  the  majority  opinion,  says  (ital- 
ics ours)  : 

"This  state  of  facts  presents  two  cpiestions 
for  decision :  First,  may  a  patentee  license  an- 
other to  manufacture  and  sell  a  patented  ma- 
chine and  by  a  mere  notice  attached  to  it,  limit 
its  use  b}^  the  purchaser  or  his  lessee,  the  films 
which  are  not  patented.  Second,  may  the  as- 
signee of  a  patent  which  has  licensed  another 
to  make  and  sell  the  machine,  by  a  mere  notice 
attached  to  such  machine,  limit  the  use  of  it  by 
the  purchaser  or  his  lessee  to  terms  not  stated 


in  the  notice,  but  Avhich  are  to  be  fixed  after  sale 
by  such  assignee  in  its  discretion. 

"  *  *  '-^^  The  inquiry  is  as  to  the  extent 
to  which  a  patentee  or  his  assignee  is  authorized 
by  our  patent  hiws  to  prescribe  l)y  notice  at- 
tached to  a  i)atented  machine  conditions  of  its 
use  and  the  supplies  which  must  be  used  in  the 
operation  of  it,  under  pain  of  infringement  of 
the  patent.  ^ 

"The  statutes  relating  to  patents  do  not  pro- 
vide for  any  such  notice  *  ^  *  neither  one 
(K.  S.  4900,  4901)  contemplates  the  use  of  such 
a  license  notice  as  we  have  here  and  whatever 
validity  it  has  must  be  derived  from  the  general 
and  not  from  the  patent  law. 

"The  extent  to  which  the  use  of  a  patented 
machine  may  A^alidly  be  restricted  to  specific 
supplies  or  otherwise  by  special  contract  be- 
tAveen  the  owner  of  a  patent  and  a  purchaser  or 
licensee  is  a  question  outside  the  patent  law  and 
with  it  we  are  not  here  concerned."  Citing  157 
U.  S.  ()59. 

Clearly,  the  ^lotion  I*icture  case  has  no  direct 
bearing  upon  the  questions  in  the  case  at  bar. 

IX  THE  STRAUS-A  ICTOK  (\\8E,  the  Victor 
Talking  Machine  Company  gave  contracts  called 
licenses,  whereb}^  for  a  fixed  sum  paid  in  advance, 
the  licensee  was  given  possession  and  use  of  the 
article  during  the  life  of  the  patent,  at  the  end  of 
which  time  the  title  passed  to  the  licensee  without 


further  payment,  if  lie  had  complied  with  the  con- 
ditions. The  Alctor  Company  brought  suit  for  in- 
junction against  Straus  to  enjoin  the  defendant 
from  "selling  the  machines  which  they  had  acquired, 
from  other  violations  of  plaintiff's  rights  under  its 
I3atents,  and  for  damages." 

The  Court  in  stating  the  case  uses  and  throws 
into  prominence  by  capitals  ten  different  times  the 
words,  "License  Notice,'^  under  which  plaintiff 
sought  to  enjoin  defendant,  and  then  proceeds  to 
state  the  issue  as  follows : 

"The  abstract  of  bill  which  we  have  given 
makes  it  plain;  that  Avhatever  rights  the  plain- 
tiff" has  against  the  defendant  must  be  derived 
from  the  LICENSE  NOTICE  attached  to  each 
machine,  for  no  contract  rights  existed  betAveen 
them,  the  defendants  being  only  members  of  the 
unlicensed  general  public ;  and  that  the  sole  act 
of  infringement  charged  against  the  defendants 
is  that  they  exceeded  the  terms  of  license  notice 
b}^  obtaining  machines  from  the  i^laintiff's 
wholesale  or  retail  agents  and  by  selling  them 
at  less  than  the  price  fixed  by  the  plaintiff.  *  "  * 

"Is  it  the  fact,  as  is  claimed,  that  this 
LICENSE  NOTICE  of  the  plaintiff  is  a  means 
or  agency  designed  in  candor  and  good  faith  to 
enable  the  plaintiff'  to  make  only  that  full,  rea- 
sonable and  exclusive  use  of  its  invention  w^hich 
is  contemplated  by  the  patent  law,  or  is  it  a 
disguised  attempt  to  control  the  prices  of  its 
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machines  after  tliev  liave  been  sold  and  j^aid 
for.      *      '■'      *" 

''While  as  if  looking  to  the  fntnre,  the  notice, 
in  terms,  imposes  various  restrictions  as  to  title 
and  as  to  the  use  of  the  machines  by  plaintiff's 
agents  and  by  the  'unlicensed  members  of  the 
public,'  for  itself  it  required  *  '^'  *  that  all 
it  asks  or  expects  at  any  time  to  receive  for  each 
machine  must  be  paid  in  full  before  it  parts 
with  possession  of  it.      *      *      '^'■ 

"This  system,  elaborate  to  the  extent  of  con- 
fusion, fails  utterly  to  provide  for  entering  any 
evidence  of  a  qualiiied  title  in  any  public  office 
or  in  any  public  record  and  no  requirement  is 
found  in  it  for  reporting  by  users  or  licensees, 
who  may  remove  from  one  place  to  another  and 
take  a  machine  with  them.  If  the  plaintiff  in- 
tended to  enforce  the  rights  asserted  in  the 
notice ;  if  the  system  were  really  a  genuine  pro- 
vision designed  to  i)rotect  through  many  years 
to  come  the  restricted  right  to  use  and  the  seem- 
ingly qualified  title  which  it  i)urports  to  grant 
to  dealers  and  to  the  public,  from  being  ex- 
ceeded or  departed  from.      *      "^^      * 

"If  it  were  a  reasonably  guarded  plan,  really 
intended  to  keep  the  plaintiff  in  touch  Avith  each 
of  its  machines  until  the  expiration  of  the  pat- 
ent of  latest  date,  for  the  purpose  of  insisting 
upon  its  being  used  in  the  manner  provided 
for  in  the  LICENSE  NOTICE,  the  plaintiff's 
prompt  and  sufficient  remedy  for  such  an  inva- 


sion  of  its  right  as  is  claimed  in  this  case  would 
be  found  in  its  sales  department,  or  rather  in 
its  license  department,  and  not  in  the  courts. 
H:  ♦  *  rjy^Q  scheme  of  distribution  is  not  a 
system  designed  to  secure  to  the  plaintiff  and 
public  the  reasonable  use  of  its  machines  within 
the  grant  of  the  patent  laAvs,  but  is  in  substance 
a  mere  price  fixing  enterprise  which,  if  given 
effect,  would  Avork  great  and  widespread  injus- 
tice to  innocent  purchasers,  for  it  must  be  recog- 
nized that  not  one  purchaser  in  many  would 
read  such  a  notice.     *     *     *  " 

The  Court  makes  it  plain  that  it  passes  only  upon 
the  effectiveness  and  validity  of  the  license  notice. 
It  finds  that  the  plan  is  not  a  genuine  one  for  the 
protection  of  the  plaintiff's  interests,  but  a  disguised 
attempt  to  control  the  prices  to  the  public  after  it 
has  once  been  paid  in  full. 

It  will  be  recalled  that  in  the  case  at  bar  plaintiff 
seeks  to  have  defendants  enjoined  from  doing  cer- 
tain things  which  unhiAvfully  and  fraudulently  inter- 
fere with  plaintiff's  Imsiness.  It  is  charged  and  ad- 
mitted that  the  defendants  have  fraudulently  and 
unlawfully,  for  the  purpose  of  misleading  the  pub- 
lic, copied  and  made  use  of  the  plaintiff's  trade 
marks,  names,  and  other  emblems,  and  falsely  and 
fraudulently  represented  that  they  were  plaintiff's 
agents.  These,  and  other  Avrongful  acts  are  ad- 
mitted, and  to  that  portion  of  the  plaintiff's  grounds 
of  comphiint  the  two  decisions  in  question  can  haA^e 
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no  possible  application.  That  portion  of  plaintiff's 
complaint  to  Avhicli  it  will  be  claimed  that  these  two 
recent  cases  have  application,  is  that  where  in  is  set 
out  a  contract  between  plaintiff  and  its  agents  pur- 
suant to  which  such  agents  sell  for  plaintiff'  plain- 
tiff's manufactured  product,  and  whereby  it  is 
charged  that  the  defendants  have  fraudulently  and 
wrongfully  pxirsuaded  agents  of  plaintiff'  thus  bound 
to  plaintiff'  by  contract  relations,  to  violate  such  con- 
tract. Both  the  acts  and  Avrongful  motive  therefor 
are  admitted  by  the  defendants,  and  it  is  admitted 
that  they  were  done  ''with  the  deliberately  fraudu- 
lent intent  and  purpose  of  defrauding  the  plaintiff 
and  its  duly  authorized  agents,  and  of  misleading 
the  jjublic  and  prospective  purchasers  of  Ford  auto- 
mobiles." 

So  far  as  these  decisions  are  concerned,  there- 
fore, Ave  have  the  case  of  a  contract  duly  entered  into 
betAveen  the  plaintiff  and  its  agents,  Avith  Avhich  con- 
tract the  defendants  haA^e  Avrongfull,y  interfered.  It 
ma}^  be  attempted  to  just  if  3^,  or  rather  excuse,  that 
admittedlA^  fraudulent  interference  bA"  contending 
that  the  contract  between  the  plaintiff  and  its  agents 
Avas  a  contract  Avhich  the  parties  thereto  could  not 
laAvfully  enter  into.  AVe  endeaA^ored  in  our  principal 
brief  to  point  out  the  distinction  to  be  found  in  all 
the  decisions  between  a  case  like  this  Avhere  the  con- 
trol exercised  is  by  direct  contract  enforcible  be- 
tAveen  the  parties  thereto,  and  the  attempt  to  control 
by  a  mere  notice  attached  to  the  article  to  be  sold. 
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There  have  been  a  number  of  cases  where  it' has  been 
sought  in  a  suit  charging  infringement  of  patent 
rights,  to  enforce  the  right  to  control  after  a  sale  by 
a  mere  notice  attached  to  the  article,  and  the  courts, 
notably  in  the  Sanatogen  case,  have  held  that  a  vio- 
lation of  the  notice  does  not  constitute  infringement. 
We  have  been  at  some  pains  in  our  principal  brief  to 
point  out  this  distinction. 

It  will  be  seen  that  the  issues  as  stated  by  the 
Court  in  the  Motion  Picture  and  Victor  cases  relate 
only  to  the  question  of  the  right  to  control  the  future 
of  a  patented  article  l>y  notice  attached  to  the  ma- 
chine. The  cases  do  not  in  any  respect  discuss  or 
consider  the  right  of  a  patentee  to  appoint  agents 
and  control  the  acts  of  those  agents  by  any  form  of 
contract  or  au}^  conditions  Avhich  the  principal  and 
agent  may  agree  upon.  There  is,  however,  clearly 
draAvn  a  distinction  between  the  right  to  control  the 
use  of  the  machine  itself  and  the  attempt  to  control 
the  materials  to  be  used  with  the  machine,  Avhich  is 
pointed  out  by  the  Court  in  this  language : 

"The  difference  is  clear  and  vital  between  the 
exclusive  right  to  use  the  machine  which  the  law 
gives  to  the  inventor  and  the  right  to  use  it  ex- 
clusively Avith  prescribed  materials  to  Avhich 
such  a  license  notice  as  Ave  have  here  seeks  to 
restrict  it.  The  restriction  of  the  laAV  relates 
to  the  useful  and  noA-el  features  of  the  machine 
which  are  described  in  the  claims  of  the  patent ; 
they  haA'e  nothing  to  do  Avith  the  materials  used 
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ill  the  operation  of  the  machine;  while  the  notice 
restrictions  ha^e  nothing  to  do  with  the  inAen- 
tion  Avhich  is  patented  but  relate  wholly  to  the 
materials  to  be  used  Avith  it.  Both  in  form  and 
•in  substance  the  notice  attempts  a  restriction 
upon  the  use  of  the  supplies  only  and  it  cannot 
with  any  regard  to  propriety  in  the  use  of  lan- 
guage be  termed  a  restriction  upon  the  use  of 
the  machine  itself." 

We  again  call  attention  to  the  fact  that  in  the 
case  at  bar  there  has  been  no  attempt  to  control 
1)1)  notice  the  future  disposition  of  the  patented  arti- 
cle or  the  material  to  be  used  a\  ith  it.  We  have  only 
before  us  a  contract  between  the  plaintiff  and  its 
agents  relating  to  the  patented  article  itself,  and 
nothing  more,  with  which  contract  the  defendants 
have  admittedly  Avrongfully  interfered.  As  the 
Court  said  in  the  case  under  consideration,  "this 
construction  gives  to  the  iuA'entor  the  exclusive  use 
of  just  Avhat  his  inventive  genius  has  discovered." 
In  the  ]VIotion  Picture  Patents  case  the  Court  found 
it  necessary  to  overrule  its  prior  decision  in  the  case 
of  Henry  v.  Dick  Company,  for  the  reason  that  that 
decision  had  allowed  the  patentee  hy  notice  to  jire- 
scribe  the  material  to  be  used  with  the  patented 
article,  and  had  thus,  as  the  Court  belieAed  in  the 
subsequent  opinion,  created  a  right  not  founded  in 
the  patent  law\ 

In  our  principal  brief  Ave  discussed  the  Dick  case 
at  considerable  length  for  the  purpose  of  pointing 
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out  the  distinction  between  a  right  founded  on  a 
direct  contract,  and  one  asserted  through  a  notice 
attached  to  the  patented  article,  and  we  expressly 
disclaimed  any  right  based  on  notice,  and  the  Dick 
case  was  onl}^  valuable  to  us  insofar  as  it  contained 
a  discussion  and  recognition  of  the  distinction. 

lioth  the  Motion  Picture  and  Alctor  cases  Avere 
suits  for  infringement  against  members  of  the  gen- 
eral public,  Avho  had  acquired  the  patented  articles 
with  no  restriction  upon  their  rights  thereto,  other 
than  that  attempted  to  be  created  b}^  the  license 
notice  attached  to  the  machine.  There  was  some 
general  language  used  which  at  first  blush  might 
seem  to  bear  adA^ersely  upon  the  position  of  the 
Ford  Motor  Company,  but  the  same  is  quickly  seen 
to  have  no  application  Avhen  Ave  consider  the  differ- 
ence in  the  facts  and  the  position  of  the  parties  be- 
fore the  Court.  The  Ford  Motor  Company  is  not 
before  the  Court  seeking  to  control  the  action  of 
parties  Avho  haAe  purchased  from  its  agents  AA^here 
those  agents  haA^e  a  iolated  their  duty  to  their  prin- 
cipal, but  only  to  restrain  outside  interference  Avith 
the  relations  existing  by  contract  betAveen  principal 
and  agent.  The  Ford  Motor  Company  does  not  sell 
its  machines  to  dealers  and  then  attempt  to  control 
the  conduct  of  those  dealers,  and  does  not  sell  except 
to  the  general  i)ublic,  and  it  relies  upon  the  relation 
of  principal  and  agent  for  the  protection  of  its  mar- 
ket and  the  public,  and  the  security  of  the  serAdce  to 
the  ])ublic .  hereinafter  discussed.     It  does  not  at- 
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tempt  to  project  any  control  over  the  machine  after 
sale  hy  notice  affixed  to  the  machine,  as  in  the  Mo- 
tion Picture  Patents  case  and  the  Victor  Talking 
Machine  case.  It,  therefore,  does  not  become  neces- 
saiy  for  the  Ford  Motor  Companj^  to  resort  to  pat- 
ent infringement  suits,  or  other  means,  to  enforce 
the  provisions  of  a  license  notice.  It  only  asks  of 
the  Court  that  admittedly  fraudulent  and  wrongful 
interference  with  its  trade  name,  its  trade  mark, 
and  its  contractual  relations  with  its  agents  be  not 
interfered  with,  and  that  such  interference  be  en- 
joined b}^  a  court  of  equity. 

If  third  parties  Avrongfully,  maliciously  and  de- 
signedly interfere  in  the  relations  between  principal 
and  its  agent  we  invoke  what  this  Court  has  de- 
clared to  be 

''the  established  doctrine  that  an  actionable 
wrong  is  committed  by  one  who  maliciously 
interferes  Avith  a  contract  between  two  parties, 
and  induces  one  of  them  to  break  that  contract 
to  the  injury  of  the  other,  and  that  in  the  ab- 
sence of  an  adequate  remedy  at  law  equitable 
relief  will  be  granted." 

If  an  agent  of  the  Ford  Motor  C()nii)nny  without 
such  outside  interference  and  solicitation  should 
violate  its  contract  the  Ford  Company  would  know 
how  to  protect  itself  by  dispensing  with  the  services 
of  that  agent,  and  replacing  him  with  one  more 
reliable.     It  is  a  reasonable  presumption  that  the 
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agents  would  have  continued  satisfactory  .and  faith- 
ful representatives  had  they  not  been  over-persuaded 
by  the  defendants  to  violate  their  contracts,  and  we 
are  none  the  less  entitled  to  have  interference  en- 
joined though  we  might  have  temporarily  settled  the 
difficulty  b}^  discharging  the  agents,  leaving  the  de- 
fendants free  with  their  malicious  attempts  to  cor- 
rupt the  successor  of  the  agents,  or  any  other  agent 
to  whom  the}^  might  have  access. 

The  whole  purport  of  the  decisions  in  the  A^ictor 
case  and  the  Motion  Picture  case  was  to  discuss  the 
license  notice,  and  its  failure  as  a  means  to  project 
the  owner's  control  beyond  a  sale,  and  the  Court 
said  in  conclusion  as  perhaps  a  final  reason: 

"For  it  must  be  recognized  that  not  one  pur- 
chaser in  many  Avould  read  such  a  notice,  and 
that  not  one  in  a  much  greater  number  if  he 
did  read  it  could  understand  its  involved  and 
intricate  phraseology,  which  bears  many  evi- 
dences of  being  framed  to  conceal  rather  than 
to  make  clear  its  real  meaning  and  purpose." 

We  submit  that  a  consideration  of  these  cases 
supports  the  distinction  which  we  have  so  carefully 
endeavored  to  point  out  between  the  attempt  to  pro- 
ject control  over  the  future  use  and  disposition  of  a 
patented  article  by  a  mere  notice  attached  thereto 
and  the  right  on  the  part  of  the  manufacturer  to 
control  the  conduct  of  its  sales  agents  bound  to  it 
by  written  contract.     This  case  involves  the  inter- 
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pietatioii  of  a  Avritteii  contract  and  the  right  of  the 
phiintiff  to  have  defendants  enjoined  from  an  inter- 
ference with  its  business,  its  trade  marks,  its  adver- 
tising, its  agents,  in  a  manner  admitted  by  the 
Motion  to  Dismiss  to  have  been  wrongful  ;uid  frau- 
dulent, and  designed  to  wrong  phiintiff  and  to  de- 
ceive the  public. 

So  far  as  the  contract  is  concerned,  there  is  noth- 
ing but  the  language  by  which  it  can  be  interpreted, 
and  there  is  no  evidence  that  it  means  anything 
different  from  Avhat  the  language  expresses,  except 
what  may  be  described  as  the  "internal  evidence." 
The  District  Court  thought  it  saw  in  such  internal 
evidence  that  which  satisfied  it  that  the  relations 
between  the  Ford  Motor  Company  and  its  agents 
were  not  those  of  principal  and  agent,  but  those  of 
A'endor  and  vendee.  While  we  have  urged,  and  still 
urge,  that  this  contract  cannot  be  interpreted  to  be 
other  than  a  contract  of  agency  Avithout  violating  all 
the  accepted  canons  of  interpretation  of  contract, 
nevertheless  it  seems  clear  that  even  though  it  be 
assumed  for  the  purpose  of  argument  that  the  rela- 
tionshi])  was  that  of  vendor  and  vendee,  3^et  under 
the  Bement  case,  and  other  cases  cited  in  our  brief, 
the  Ford  Motor  Company  was  within  its  rights  in 
attaching  conditions  by  contract  to  the  use  which 
such  vendee  could  make  of  the  machine,  the  territorj^ 
in  Avhich  he  could  re-sell  it,  and  the  price  at  which 
he  should  sell.  From  such  restriction  no  monopoly 
results  or  restraint  of  trade  within  the  meaning  of 
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the  Sherman  T.aw,  as  interpreted  by  the  Supreme 
Court  under  the  Kule  of  Reason,  as  discussed  in  our 
orioinal  brief,  pages  121,  VM. 

It  will  thus  be  seen  that  the  cases  thus  decided 
on  April  <)th  by  the  Supreme  Court  do  not  control 
this  case.  On  the  contrary,  they  very  carefully 
eliminate  and  set  to  one  side  the  question  presented 
here  of  the  right  of  a  manufacturer  of  a  patented 
product  to  make  valid  and  enforcible  contracts  with 
dealers  providing  in  good  faith  for  the  protection  of 
the  plaintiff's  interests,  and  as  incident  thereto,  the 
right  to  agree  with  the  dealer  on  stipulations  as  to 
pi4ce  at  which  the  patented  article  shall  be  sold  in 
the  first  instance  to  the  consuming  public. 

II. 

The  Supreme  Court  has  never  held  that  a  manu- 
facturer may  not  contract  to  receive  some  considera- 
tion for  his  patented  article  besides  money;  and  has 
never  found,  as  a  matter  of  la^v,  that  parties  may 
not  stipulate  for  benefits  to  arise  to  the  manufac- 
turer as  a  distinct  part  of  the  consideration,  al- 
though not  in  cash. 

The  right  to  impose  conditions  in  sales  of  pat- 
ented articles  has  been  repeatedly  affirmed  by  the 
Supreme  Court,  and  in  those  cases  the  Court  has 
declared  that  such  conditions,  Avhen  agreed  to,  are 
valid  and  must  be  observed. 

Mitchell  V.  Hawley,  IG  Wall.  511; 
Bement  Case,  186  U.  S.  91. 
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The  wide  distinction  between  the  force  and  ef- 
fect given  to  a  signed  contract  between  competent 
parties  as  contrasted  Avith  a  mere  notice  to  the 
public  has  been  pointed  ont  and  dwelt  upon  and 
enforced  by  many  courts.  (See  our  original  brief, 
pages  100  to  111  inclusive. ) 

.Vnd  in  the  Bement  case  the  Court  said : 

"Any  conditions  which  are  not  in  their  Aery 
nature  illegal  Avith  regard  to  this  kind  of  i)rop- 
erty,  imposed  l)y  the  patentee  and  agreed  to  by 
the  licensee  for  the  right  to  manufacture  or  use 
or  sell  the  article,  Avill  be  upheld  by  the  courts. 
The  fact  that  the  conditions  in  the  contracts 
keep  up  the  monopoly  or  fix  prices  does  not  ren- 
der them  illegal." 

Bement  Case,  180  U.  S.  p.  91. 

The  foregoing  language  has  neA  er  been  overruled 
or  questioned,  so  far  as  AA^e  knoAv. 

In  the  Mitchell-HaAvley  case,  Avhicli  is  a  leading 
case,  the  Court  said : 

"And  consequently  a  patentee  Avhen  he  has 
himself  constructed  a  machine  and  sold  it  Avith- 
out  any  conditions  or  authorized  another  to 
construct  and  sell  or  construct  and  use  and 
operate  it  Avithout  any  conditions,  and  the  con- 
sideration has  been  paid  to  him,  the  rule  is  Avell 
established  that  the  patentee  must  be  under- 
stood to  have  parted  to  that  extent  Avith  all  his 
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exclusive  right.  *  *  *  Sales  of  the  kind  may 
be  made  by  the  patentee  with  or  AVithoiit  con- 
ditions as  in  other  cases,  but  Avhere  the  sale  is 
absolute  and  without  any  conditions  the  rule  is 
Avell  settled  the  purchaser  may  continue  to  use 
until  worn  out,  etc." 

It  seems  to  be  conceded  on  all  sides  that  the 
manufacturer  is  entitled  to  receive  his  full  price  and 
that  until  he  does  receive  his  full  price  any  condi- 
tions inij)osed  in  good  faith  for  the  purpose  of 
securing  this  full  price  or  full  consideration  are 
valid  and  enforcible.  Whether  enforcible  by  an  in- 
fringement suit  or  by  the  usual  remedies  for  breach 
of  contract  is  unimportant  in  this  case,  because 
jurisdiction  exists,  in  any  event,  on  account  of 
diA'ersity  of  citizenship. 

It  is  very  evident  that  the  Court  in  the  Motion 
Picture  case  draAvs  a  distinction  betAveen  the  rights 
of  the  patentee  Avhich  may  be  enforced  by  infringe- 
ment suit  and  those  AA^hich  may  be  secured  only  by 
enforcing  the  contract  betAveen  the  parties. 

We  submit  that  no  licensee  or  purchaser  gets  any 
right  in  a  patented  article  except  by  his  contract, 
Avhatever  it  may  be.  A  Avrongdoer  Avho  breaches  the 
exclusive  rights  of  the  patentee  may  be  held  liable 
either  to  injunction  or  to  damages  for  the  infringe- 
ment, but  Avhere  the  defendant  claims  his  rights 
under  the  patentee,  Avhether  the  suit  be  an  infringe- 
ment suit  or  otherwise,  the  rights  of  the  parties 
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must  be  determined  hj  construction  of  the  contract 
existing  between  tlie  parties. 

As  a  matter  of  law,  the  patentee  who  vends  his 
article  upon  conditions  must  have  the  same  right  to 
enforce  the  conditions  which  constitute  the  consid- 
eration for  the  article,  Avhether  those  conditions  re- 
late to  the  payment  of  money  or  the  delivery  or  per- 
formance of  some  other  valuable  thing.  It  certainly 
cannot  be  possible  that  the  courts  Avill  hold  where  a 
purchaser  agrees  to  ])ay  a  certain  amount  of  monej' 
and  also  to  perform  some  other  act,  which,  together, 
constitute  the  consideration,  such  a  purchaser  may 
disregard  and  breach  the  stipulation  as  to  the  other 
thing,  but  must  pay  the  money.  The  courts  cannot 
recognize  any  such  distinction  as  that. 

If  this  is  so,  then  a  stipulation  for  certain  acts 
and  conduct  on  the  part  of  the  purchaser  forming 
the  consideration  for  the  article  or  part  of  the  con- 
sideration for  the  article  are  enforcible;  and  this  is 
so,  notwithstanding  it  maj'^  lead  to  a  monopoly  in 
that  particular  article  if  it  be  a  patented  article. 
On  the  other  hand,  if  it  relate  to  unpatented  articles 
the  stipulation  to  do  or  perform  some  act  outside  of 
the  payment  of  money  must  be  to  do  or  perform  an 
act  not  in  violation  of  the  Sherman  Law. 

It  is  agreed  on  all  sides  that  the  ])laiiitiff  is 
entitled  to  his  full  price. 

We  deny  absolutely  plaintiff  has  received  its  full 


19 

])ri(('  when  only  tlio  iiioiioy  has  been  paid  and  the 
other  ])i'o visions  of  the  consideration  have  not  been 
performed.  We  deny,  as  a  matter  of  fact,  and  we 
deny  as  a  matter  of  hiw,  that  under  such  circum- 
stances we  have  received  onr  full  consideration. 

We  have  a  right  to  make  stipulations  which  will 
bring  good  reputation  to  our  cars — to  provide  for 
service  to  the  purchasers  of  our  cars  after  they  have 
been  transferred,  and  to  make  that  provision  ade- 
(piate  and  full.  And  any  stipuhition  in  good  faitli 
designed  for  this  purpose  is  not  only  valid  but  is  in 
the  interest  of  the  public  in  the  highest  sense. 

The  great  value  of  service,  the  great  importance 
of  it  to  the  plaintiff  in  the  building  up  of  its  busi- 
ness and  the  tremendous  importance  of  it  to  the 
automol)ile-owning  public  are  recognized  authorita- 
tively and  very  strikingly  pointed  out  by  the  Sev- 
enth Circuit  Court  of  Appeals  in  the  l*rest-0-Lite 
case,  in  which  Circuit  Judge  Baker,  among  other 
things,  said : 

"So  it  is  apparent  that  something  more  is 
involved  here  than  the  question  of  rights  flowing 
from  the  sale  and  purchase  of  original  Prest-O- 
Lite  gas  packages.  That  something  more  is  an 
incorporeal  right  that  ma}^  best  be  called  ser- 
vice, the  right  to  serve  and  be  served.     *     *     * 

"With  such  contingencies  in  mind  appellee 
established  a  system  of  service.  By  an  expen- 
diture of  over  $1,000,000  appellee  enabled  more 
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than  GOOjOOO  users  of  Prest-0-Lite  to  get  a  new 
supply  in  every  city  and  town  and  nearly  in 
every  village  in  our  land.  For  an  original 
Prest-0-Lite  gas  package  the  customer  paid 
$25.00;  for  each  subsequent  package  $2.50  and 
the  surrender  of  the  empty  steel  bottle.  "^  *  * 
In  all  its  advertisements  appellee  offered  this 
service  to  its  customers;  and  the  record  shows 
that  the.y  accepted  the  offer'  and  expected  to  and 
did  receive  the  service  as  part  of  what  was  paid 
for  by  the  original  $25.00.     *     *     * 

"While  service  is  not  trade  in  articles  of 
commerce  *  *  '•'  and  the  ultimate  fact  of 
importance  is  that  in  the  automobile  world 
Prest-0-Lite  came  to  stand  not  only  for  the 
physical  article,  but  also  for  the  incorporeal 
right  to  serve  and  be  served." 

Search  Light  Co.  v.  Prest-0-Lite  Co., 
215  Fed.  695. 

So,  in  this  case  it  is  proved  to  a  demonstration 
that  the  great  and  important  object  of  these  con- 
tracts was  to  secure  that  constant,  uniform  and  con- 
venient service.  This  was  the  great  purpose  and 
object  to  be  attained  b}^  the  appointment  of  dealers 
each  Avith  limited  territory  and  bound  by  contract 
to  keep  the  parts  on  hand  and  to  furnish  this  ser- 
vice to  Ford  owners.  The  fixing  of  the  commission 
of  fifteen  per  cent  to  the  dealers  (thereb}^  fixing  the 
price  to  the  public)  is  an  absolutely  necessary  inci- 
dent to  produce  and  bring  about  this  service,  this 
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maintenance  of  a  garaj>e  and  stock  of  parts.  They 
conld  not  be  questioned  b}'  any  lionest  man.  There- 
fore, the  main  aim  and  object  of  these  contracts  is 
not  only  legitimate,  not  only  laudable  and  praise- 
worthy, but  in  the  highest  degree  beneficial  to  the 
public. 

Each  case  must  stand  upon  its  OAvn  facts.  The 
rule  of  reason  must  prevail,  and  unless  the  contracts 
are  found  as  a  matter  of  fact  to  be  prejudicial  to  the 
public  interest  they  Avill  be  upheld. 

Unless  this  Court  shall  find,  as  a  matter  of  fact, 
from  iJie  record  that  the  stipulations  and  conditions 
in  this  contract  were  a  mere  subterfuge  under  which 
to  set  up  the  price-fixing  scheme  without  the  genuine 
purpose  or  object  of  furthering  plaintiff's  legitimate 
business,  free  from  monopolistic  purposes,  then  it 
seems  to  us  the  Court  can  not  pronounce  these  con- 
tracts invalid. 

Unless  the  Court  finds  as  a  matter  of  fact  that 
the  particular  arrangement  in  question  is  preju- 
dicial to  the  public  interest,  then  under  the  rule  of 
reason  lately  adopted  by  the  Supreme  Court  con- 
struing the  Sherman  Act,  it  cannot  be  pronounced 
invalid. 

What  object  can  the  plaintiff  have  in  fixing  the 
profit  going  to  the  dealer  unreasonably  high?  Its 
one  great  object  is  to  increase  the  sales  of  its  own 
article,  and  this  object  would  be  defeated  if  it  place 
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the  i)ri{'0  iinreasoiiablv  liigli,  because  the  public  will 
not  buy  it ;  aud  if  he  have  temporav  success,  such 
price  iuvites  hosts  of  competitors  to  enter  the  tield. 

AVe  insist  upon  the  absolute  morality  of  the  rule 
of  uniform  prices  upon  a  single  article  of  produc- 
tion, where  there  is  abundant  competition  in  the 
same  line.  We  denj^.  any  public  benefit  to  be  derived 
from  compelling  price  cutting  in  a  single  article  of 
a  single  manufacturer  where  large  numbers  of  oth- 
ers are  engaged  in  the  same  bus-iness,  as  in  the 
automobile  business. 

We  beg  to  emphasize  to  the  Court  the  tremendous 
and  vital  importance  in  automobile  manufacturing 
of  the  right  to  make  contracts  to  provide  for  prompt 
and  efficient  service  to  the  o^\Tiers  of  automobiles. 
The  owners  of  the  automobiles  are  not  experts,  they 
are  operating  an  intricate  and  delicate  machine.  A 
slight  flaw  or  misadjustment  results  in  the  destruc- 
tion of  the  utility  of  the  car  for  the  time  being.  It 
is  of  the  highest  importance,  not  only  to  the  plaintiff 
and  all  automobile  makers,  but  to  the  general  public 
and  drivers  of  automobiles  eAery where,  that  good 
service  should  be  provided  for  in  all  places  and  as 
conveniently  as  possible.  It  would  be  a  great  dam- 
age to  the  general  public  to  hold  that  contracts 
which  in  their  nature  are  designed  for  the  purpose 
of  i)roducing  this  serrice  to  the  great  body  of  auto- 
mobile owners,  are  invalid.  The  automobile  busi- 
ness in  its  verv  nature  demands  that  this  service  be 
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given;  and  in  this  respect  differs  from  the  ordinary 
commercial  business. 

Eespectfulh^  submitted, 

PLATT  &  PLATT, 
^IcDOUGAL  &  McDOUGAL, 

AtfoDiri/s  for  Plaintiff  and  Appellant. 

ALFRED  LUC^KIXG, 
L.  B.  ROBEKTSOX, 
HARRISOX  (1.  PLATT, 

Of  Counsel. 
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Brief  of  Defendants  and  Respondents 

Upon    Appeal    from    the    United    States    District 
Court  for  the  District  of  Oregon. 


STATEMENT. 

The  Ford  Tviotor  Company,  complainant,  manu- 
factures at  Highland  Park,  Michigan,  vast  inun- 
bers  of  a  machine  popularly  known  as  "Fords";  a 
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term  which  complainant  claims  as  a  trade-name. 
The  public  has  apj)lied  to  it  another  name,  to-wit: 
that  of  ''flivvers,"  under  which  it  is  as  equally  well 
known,  but  we  do  not  understand  that  complainant 
lays  claim  to  that. 

These  "Fords"  it  transports  in  interstate  com- 
merce in  an  unassembled  condition  to  various 
branch  factories  throughout  the  United  States, 
where  the  mechanism  is  placed  together,  tested 
by  the  branch  factories  and  in  turn  shipped  to 
practically  every  city,  town  and  hamlet  of  the 
United  States.  The  company  designates  one  or 
more  persons  in  each  locality  to  whom  it  ships  its 
products  for  sale.  It  is  the  univei'sal  practice  to 
accompany  the  bills-of-lading  with  drafts  covering 
85%  of  the  retail  list  price  of  the  car.  The  local 
dealer  before  receiving  the  machines  from  the  com- 
mon carrier  pays  the  draft  and  freight  charges. 
The  eighty-five  per  cent  referred  to  is  all  that  the 
Ford  Motor  Company  ever  receives  for  its  products. 
The  fifteen  j)er  cent  remaining  becomes  and  is  the 
property  of  the  dealer. 

Notwithstanding  these  facts,  the  company,  by  a 
system  of  contracts,  which  it  alleges  is  in  universal 
use,  and  which  are  hereinafter  discussed  in  detail, 
endeavors  to  control  not  only  the  price  which  it 
shall  receive  for  its  products,  and  the  persons  to 
whom  it  sells  the  same,  but  also  the  price  at  which 
the  dealer  shall  dispose  of  the  cars,  to  the  public, 
and  the  persons  to  whom  and  the  places  where  he 
shall  market  the  same. 


From  the  moment  that  the  car  leaves  the  factory 
of  the  complainant  corporation,  that  corporation 
ceases  to  have  any  responsibility  or  obligation  with 
regard  thereto,  except  for  defective  workmanship 
and  materials,  and  then  only  if  in  its  opinion  the 
same  were  defective. 

The  defendants  are  engaged  in  the  general  auto- 
mobile ])usiness  in  the  city  of  Portland,  Oregon,  are 
not  agents  or  dealers  of  the  company,  and  had  the 
temerity  to  sell  Ford  cars  to  the  public  for  $25.00 
less  than  the  price  complainant  had  established  as 
its  retail  price  for  new  cars. 

Complainant,  after  having  made  an  unsuccessful 
attempt  to  enforce  its  contract  system  in  the  state 
courts  of  Oregon,  })rought  this  suit,  complaining 
that  for  the  purpose  of  unfairl}^  diverting  plaintiff's 
trade  and  affording  an  unfair  competition,  the  de- 
fendants have  been  guilty  of  the  following  actions, 
which  it  claims  are  false,  fraudulent,  unfair  and 
misleading: 

(a)  The  defendants  maintain  across  their  place 
of  business  the  words,  "Benjamin  E.  Boone  &  Co., 
automobiles,"  also  the  word,  "FORDS."  (It  is  not 
claimied  that  the  defendants  are  not  selling  those 
devices,  or  that  they  are  selling  any  other  device 
under  tlie  trade-name  of  plaintiff.) 

(b)  They  have  printed  certain  posters,  which 
have  been  placed  on  cans  containing  automobile  oil, 
bearing  wliat  is  designated  as  the  "winged  pyra- 


mid''  with  script  words,  "Ford"  thereon,  imitative 
of  plaintiff's  trade-mark,  followed  after  a  descrip- 
tion of  the  contents  of  the  can,  by  the  words,  "Ben- 
jamin E.  Boone  &  Co.,  Ford  Agents,  Portland, 
Oregon."  (It  is  not  alleged  or  claimed  that  the 
trade-mark  of  plaintiff  was  ever  by  it  applied  or 
registered  to  oil  products,  or  that  defendants  were 
claiming  to  be  agents  of  the  Ford  Motor  Company.) 

(c)  They  have  represented  to  prospective  pur- 
chasers of  Ford  cars  that  defendants  were  Ford 
agents,  that  they  obtained  Ford  cars  in  quantity 
from  plaintiff's  main  factory  at  Highland  Park, 
Michigan,  or  from  the  duly  authorized  factory 
branch  at  Portland,  Oregon,  or  other  factory 
branches  elsewhere.  (It  is  not  alleged  that  de- 
fendants were  "agents"  for  the  sale  of  Ford  cars,  or 
that  they  are  not  obtaining  such  cars  from  some  one 
of  the  places  mentioned,  or  that  they  are  selling 
some  other  product  under  the  name  of  the  trade- 
name of  plaintiff.) 

(d)  That  they  have  procured  certain  persons 
having  contractual  relatioT.s  with  plaintiff,  at  Wood- 
burn,  Oregon,  Kelso,  Washington,  and  other  places 
to  breach  their  contracts  with  ])laintiff. 

(e)  They  caused  to  be  printed  in  the  telephone 
directory  at  Portland  the  following:  "Boone,  Benj. 
E.  &  Co.,  Ford  Auto  Agency,  514  Alder  St.,  Main 
3966."  (That  defendants  did  not  and  do  not  claim 
to  be  agents  of  the  plaintiff  corporation  is  evident 
from  plaintiff's  own  exhibit  "D,"  (Abstract  of 
Record,  89),  a  public  adv^ertisement  in  tbe  ''Oregon 


Journal,"  where  the  defendants,  in  large  type, 
expressly  disclaim  such  relationship.  "We  are 
NOT  agents  of  the  Ford  Motor  Co.  Our  Territory 
is  Unlimited.") 

(f)  That  defendants  advertised  for  sale  new 
Ford  automobiles,  alleged  to  have  been  obtained 
from  agents  of  plaintiff,  at  the  price  of  $467.50, 
which  is  greatly  below  the  price  at  which  plaintiff 
and  its  agents  are  permitted  to  sell  said  automo- 
biles. (This  is  the  REAL  question  at  issue. 
SHALL  THE  FORD  MOTOR  COMPANY  BE 
PER.AIITTED  TO  USE  THE  COURTS  OF  THE 
UNITED  STATES  TO  MAINTAIN  THE  PRICE 
OF  ITS  DEVICE?) 

The  s^^stem  of  contracts  referred  to  have  been 
under  the  examination  of  six  different  judges  of 
the  state  courts  of  Oregon,  in  addition  to  being  con- 
strued by  the  District  Court  of  the  United  States 
for  the  District  of  Oregon,  and  in  each  instance, 
have  been  held  invalid  and  illegal. 

POINTS  AND  AUTHORITIESr. 


*The  complaint  does  not  allege  that  the  amount 
in  controversy  between  plaintiff  and  defendants 
exceeds  the  simi  of  $3,000.00  exclusive  of  interest 
and  costs.  The  Federal  Courts  therefore  have  no 
jurisdiction. 

Mayer  vs.  Cohrs,  188  Fed.  -14:]. 
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Oilman  vs.  City  of  New  York,  168  Fed.  953, 
961. 

Dupree  vs.  Leggette,  140  Fed.  776. 

Battle  vs.  Atkinson,  115  Fed.  384,  385. 

Wines  vs.  Cobb  Real  Estate  Co.,  128  Fed.  198. 

II. 

The  complaint  affirmatively  shows  that  plain- 
tiff has  no  means  of  estimating  in  money  the  dam- 
age done  to  it  by  the  defendants,  or  how  much  it 
will,  in  future,  suffer,  and  that  there  is  no  known 
measure  of  damages  capable  of  ascertaining  the 
amount  of  money  it  will  lose  by  reason  of  de- 
fendants' acts. 

III. 

The  infringement  of  patent  rights  is  not  pleaded, 
and  the  alleged  rights  of  complainant  as  patent 
proprietors  is  not  involved. 

Brown  vs.  Keene.  8  Peters,  110,  114;  also 

Robertson  vs.  Cease,  97  U.  S.  646,  648,  649; 

Anderson  vs.  Watt,  138  U.  S.  698,  702,  703; 

Continental  Ins.  Co.  vs.  Rhoads,   119  U.  S. 
237,  239; 

Hanford  vs.  Davies,  163  U.  S.  273,  279. 
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IV. 

The  contract  is  unilateral,  lacking  in  mutuality, 
and  cannot  be  enforced.  The  company  is  under  no 
obligations  to  do  anything.  It  does  not  promise  to 
sell,  or  furnish  cars,  parts,  accessories,  or  to  make 
its  "distributors,"  or  "agents"  the  sole  or  only 
individuals  wholesaling  or  retailing  its  products  in 
the  given  community. 

Ellis  vs.  Dodge  Bros.,  237  Fed. 

1  Page  on  Contracts,   Par.   303,  304. 

V. 

The  contract  is  void  and  unenforceable  as  to  its 
provisions  relative  to  fixing  retail  prices,  territory, 
and  persons  to  whom  the  wholesaler  and  retailer 
may  sell  Fords. 

Ford  Motor  Co.  vs.  Union  Motor  Sales  Co., 
225  Fed.  373. 

VI. 

.  .  The  contract  is  an  adroit  attempt  to  avoid  the 
consequences  of  the  following  decisions  of  the 
federal  courts,  and  to  cover  up  the  real  nature  of 
the  transaction  between  the  plaintiff  and  the  w^hole- 
sale  and  retail  dealers  in  its  products. 

John  D.  Park  vs.  Hartman,  153  Fed.  24,  12 
L.  R.  N.  S.  135. 
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Bobbs-MeiTill  Co.  vs.  Straus,  210  U.  S.  339. 
52  L.  Ed.  1041. 

Dr.  Miles  Medical  Co.  vs.  John  D.  Park  & 
Sons,  220  U.  S.  373. 

Standard  Sanitary  Mfg.  Co.  vs.  U.  S.,  226 
U.  S.  20. 

Bauer  &  Cie  vs.  O'Donnell,  229  U.  S.  1,  57 
L.  Ed.  1041. 

Straus  vs.  Am.  Pub.  Assn.,  231  U.  S.  222,  58 
L.  Ed.  192,  L.  R.  A.  1915  A.  1099. 

Straus  vs.  Victor  Talking  Machine  Co.,  No. 
374  October  Term  1916,  decided  April  9, 
1917. 


VII. 


Rights  conferred  hy  patents  are  indeed  definite 
and  extensive,  but  they  do  not  give  any  more  than 
other  rights  an  universal  license  against  positive 
prohibitions.  The  Sherman  law  is  a  limitation  of 
rights,  rights  which  may  be  pushed  to  evil  conse- 
quences and  therefore  restrained. 

Standard  Sanitary  Mfg.  Co.  vs.  U.  S.,  226  U. 
S.  20,  49. 
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vin. 

The  term  vend  as  used  in  both  copyright  and 
patent  statutes  has  the  same  meaning,  but  that 
right,  made  exclusive  by  law,  does  not  confer  the 
right  to  fix  the  re-sale  price  of  the  particular  patent 
or  book  copyrighted. 

Straus  vs.  Am.  Pub.  Assn.,  231  U.  S.  222,  58 
L.  Ed.  192. 

Bauer  &  Cie  vs.  O'Donnell,  229  U.  S.  1,  57 
L.  Ed.  1041. 

IX. 

A  scheme  of  contracts  perpetuating  monopoly 
and  in  restraint  of  trade  under  either  copyright  or 
patent  laws,  cannot  escape  the  prohibition  of  the 
Sherman  act. 

Straus  vs.  Am.  Pub.  Assn.,  supra. 

Bauer  &  Cie  vs.  O'Donnell,  supra. 
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THE  CASE  OF  DR.  MILES  MEDICAL 
CO.  GOVERNS 

The  complainant  cannot  prevail.  The  contract 
which  it  seeks  to  protect  has  been  condemned  by 
the  Supreme  Court  in  numerous  cases  commencing 
with  that  of, 

DR.  MILES  MEDICAL  CO.   vs.  PARK   & 

SONS,  220  U.  S.  373, 

> 
as    being   in    restraint    of   trade,    and    creating    a 

monopoly. 

With  each  decision  ingenious  counsel  have  at- 
tempted by  various  subterfuges  to  avoid  the  force 
and  effect  of  the  ones  preceding  it,  but  with  one 
exception,  that  of  the  case  of  Henry  vs.  Dick  Co., 
224  U.  S.,  the  Supreme  Court  of  the  United  States 
has  insisted  that  words  cannot  be  permitted  to  con- 
ceal thought,  desire  and  intention,  and  that  the 
spirit  of  the  contract  must  be  the  test  and  not  its 
verbal  adornments. 

We  shall  not  discuss  the  cases  referred  to  by 
counsel  in  theii*  brief  at  length,  and  shall  not 
attempt  to  analyze  the  earlier  cases,  or  those  in  nisi 
prius  courts,  or  even  in  courts  of  appeal,  rendered 
in  the  interim  when  tiie  l)r()ad  doctrines  of  law 
were  being  developed. 

We  take  this  course  not  with  any  feelings  of 
disrespect  for  counsel,  for  it  has  been  a  very  real 
pleasure  to  follow  and  study  their  very  able  pre- 
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sentation  of  the  case,  but  because  the  highest  tri- 
bunal of  the  land  has  by  its  decisions,  gradually 
cleared  the  field  of  doubt  and  vexation  which 
surrounded  the  question  of  the  rights  of  manu- 
facturers of  both  patented  and  unpatented  goods, 
and  of  copyright  proprietor  to  control  the  re-sale 
price  of  their  products,  and  enunciated  that  as  to 
all  goods,  the  patentee,  copj^right  proprietor  and 
manufacturer  may  determine  the  price  which  they 
receive  for  their  product,  and  even  limit  its  use,  but 
when  once  they  have  received  th(»  consideration 
asked,  or  granted  full  license  to  use,  they  have  no 
further  right  of  control,  either  by  contract  license 
or  notice. 

In  the  Dr.  Miles  Medical  Co.  case  the  company 
comj)lained  that  the  defendant  knew  of  its  system 
of  contracts,  but  notwithstanding  such  knowledge 
had  procured  the  complainant's  goods  by  inducing 
its  retail  agents  to  violate  their  contracts,  and 
"prayed  for  an  injunction  restraining  the  defendant 
from  inducing  or  attempting  to  induce  any  party 
to  any  of  the  said  'wholesale  or  retail  agency  con- 
tracts,' to  'violate  or  break  the  same,  or  to  sell  or 
deliver  to  the  defendant,  or  to  any  person  for  it' 
the  complainant's  remedies,'  from  procuring  or  at- 
tempting to  procure  in  any  way  any  of  these  rem- 
edies from  Avholesale  or  retail  dealers  who  had 
executed  the  contracts;  from  advertising,  selling  or 
offering  for  sale  the  remedies  obtained  by  any  of 
the  described  means  at  less  'than  the  established 
retail  price  thereof,'  or  to  dealers  who  had  not 
entered  into  contracts  witli  the  complainant;  from 
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ii]  any  way  obliterating,  mutilating,  removing  or 
covering  up  the  labels  and  cartons  upon  the  bottles 
containing  the  remedies,  and  from  making  sales 
without  such  labels  and  cartons,  and  the  letterpress 
and  numerals  thereon,  being  intact.  There  was  also 
a  prayer  for  an  accounting."     220  U.  S.  382. 

It  would  be  difficult  to  imagine  a  case  wherein 
the  ultimate  facts  were  more  like  those  in  the  case 
at  bar,  or  where  the  relief  sought  was  so  similar. 

In  that  case,  as  in  this,  counsel  for  the  com- 
plainant with  force  and  no  small  amount  of  inge- 
nuity, urged  that  the  contract  was  one  merely  of 
agency  and  bailment,  that  the  goods  were  not  sold 
but  merely  consigned,  that  a  manufacturer  had  the 
right  to  dictate  to  his  agents  the  price  at  which  they 
should  sell,  that  the  owner  of  consigned  goods  was 
at  perfect  liberty  to  bind  his  consignee  to  sell  the 
same  for  him  at  a  cc^rtain  minimum  price,  that  one 
who  maliciousl}^  contrived  to  have  such  agents, 
bailees  and  consignees  breach  their  contracts  with 
the  manufacturer  was  guilty  of  a  wrong  from  the 
continuance  of  which  a  court  <>f  equity  would  enjoin 
him. 

These  general  propositions  tlie  Su23reme  Court 
admitted  without  argument,  but  rendered  them 
totally  inapplicable  by  approving  the  findings  of  the 
Circuit  Court  of  Appeals,  that  the  contract  was 
merely  **an  effort  to  disguise  the  wholesale  dealers 
in  the  mask  of  agency,  upon  the  theory  that  in  that 
character  one  link  in  the  supression  of  the  'cut  rate' 
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business  might  be  regarded  as  valid,,  and  that  under 
this  agTeement  the  jobber  must  be  regarded  as  the 
general  ov/ner,  and  engaged  in  selling  for  himself 
and  not  as  a  mere  agent  of  another.  90  0.  C.  A.  581, 
.164  Fed.  805." 

The  Court  further  quoted  with  approval  the 
opinion  of  Mr.  Justice  Lurton  in  the  opinion  of  the 
Circuit  Court  of  Appeals  in  the  case  of, 

JOHN  D.  PARK  &  SONS  CO.  vs.  HART- 
MAN,  12  L.  R.  A.  N.  S.,  on  page  147,  82 
C.  C.  A.  158,  153  Fed.  24,  42, 

as  follows: 

"The  contracting  wholesalers  or  jobbers  cove- 
nant that  they  will  sell  to  no  one  who  does  not  come 
VN'itii  complainant's  license  to  buy,  and  that  they 
will  not  sell  below  a  minimum  price  dictated  b\'  com- 
plainant. Next,  all  competition  between  retailers  is 
destroyed,  for  each  such  retailer  can  obtain  his  sup- 
ply only  by  signing  one  of  the  uniform  contracts 
prepared  for  retailers,  whereby  he  covenants  not 
to  sell  to  anyone  who  proposes  to  sell  again  unless 
the  buyer  is  authorized  in  writing  by  the  com- 
plainant and  not  to  sell  at  less  than  a  standard 
price  named  in  the  agreement.  Thus  all  room  for 
competition  between  retailers,  who  supply  the  pub- 
lic, is  made  impossible.  IF  THESE  CONTRACTS 
LEAVE  ANY  ROOlM  FOR  THE  USUAL  PLAY 
OF  COMPETITION  BETWEEN  THE  DEALERS 
IN  THE  PRODUCT  MARKETED  BY  COM- 
PLAINANT, IT  IS  NOT  DISCOVERABLE.    Tims 
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a  combination  between  the  manufacturer,  the  whole- 
salers, and  the  retailers,  to  maintain  prices  and 
stifle  competition,  has  been  brought  about." 

On  pages  34  and  35  of  their  interesting  ''argu- 
ment book,"  counsel,  with  remarkable  temerity  and 
a  refreshing  disregard  of  consequences,  state: 

"Plaintiff  has  invoked  a  rule  that  is  said  in  Dr. 
Miles  Medical  Co.  vs.  Park,  220  U.  S.  394,  55  L.  Ed. 
513,  to  be  'the  established  doctrine  that  an  action- 
able wrong  is  committed  by  one  who  maliciously 
interferes  with  a  contract  between  two  parties,  and 
induces  one  of  them  to  break  that  contract,  to  the 
injury  of  the  other,  and  that,  in  the  absence  of  an 
adequate  remedy  at  law,  equitable  relief  will  be 
granted.'  " 

But  in  invoking  that  rule,  they  necessarily  in- 
voke the  lightning  upon  their  heads,  for  in  that 
same  case,  the  Court  holds  that  the  contract  referred 
to  is  invalid,  is  illegal,  is  an  unlawful  restraint  of 
trade  and  competition,  and  that  a  court  of  equity 
will  not  grant  relief  to  complainants  who  ground 
their  prayer  upon  such  contracts. 

THERE  IS  NO  ^lATERIAL  DIFFERENCE 
BETWEEN  THE  CONTRACTS  OF  THE  DR. 
MILES  MEDICAL  COMPANY,  AND  THE  CON- 
TRACS  OF  THE  FORD  MOTOR  COMPANY. 

Every  vice  condemned  in  the  system  "adroitly" 
concocted  by  the  worthy  manufacturers  of  "Pe- 
runa"  exists  in  like  degree,  but  adorned  with  every 
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refinement  and  improvement  that  the  mental  agility 
and  astuteness  of  learned  comisel  can  suggest,  in 
the  "Limited  and  Sub-Limited  Agency"  contracts 
of  the  manufactm-ers  of  the  humble  but  ubiquitous 
"flivver."  Li  addition  the  Ford  Motor  Company 
is  bolder  than  the  philanthropic  doctor  who  offered 
the  solace  of  Peruna  to  the  world;  for  when  the 
ultimate  consumer  had  paid  him  all  that  was  asked, 
he  was  willing  that  such  consumer  should  re-sell 
his  bottle,  or  such  portion  of  as  might  remain  to 
whomsoever  he  pleased,  having  in  mind,  no  doubt, 
the  needs  of  the  thirsty  in  prohibition  communi- 
ties. Not  so  with  complainant  in  the  case  at  bar 
The  bill  of  sale  signed  by  the  company,  which,  we 
understand,  is  the  intellectual  child  of  one  of  coun- 
sel, attempts  to  limit  the  title  conferred  upon  the 
purchaser  by  the  company's  bill  of  sale. 

''First  party  shall  retain  all  and  complete  title 
to  each  automobile  mitil  actual  bill  of  sale,  signed 
and  executed  by  first  patry,  has  been  delivered  to 
the  vendee,  WHO  SHALL  ONLY  BE  A  USER; 
that  is  one  who  has  pm^chased  for  immediate  use 
and  NOT  FOR  RE-SALE  the  Ford  automobile,  at 
full  advertised  list  price,  plus  freight  and  delivery 
charges,  and  said  United  States  tax  or  excise,  if  any, 
and  without  rebate,  donation  or  drawback  of  any 
character  whatsoever.  And  any  attempt  to  sell  or 
dispose  of  or  deliver  any  Ford  automobile  AT  LESS 
THAN  SUCH  PRICE  SHALL  BE  UTTERLY 
VOID  AND  SHALL  PASS  NO  TITLE  WHAT- 
SOEVER." 

Contract,  par.  12. 


18 


Again — 


"and  it  is  agreed  that  the  sale  and  use  of  said 
automobiles  as  delivered  to  the  third  party  are 
restricted  according  to  the  terms  of  this  agreement 
of  agenc}^  and  that  no  license  to  handle  or  use  said 
automobiles  imder  such  patents  and  applications, 
except  strictly  in  accordance  with  the  terms  and 
conditions  of  this  contract,  is  given;  that  third 
party's  right  to  handle  and  deliver  said  automo- 
biles embodying  said  patents  and  inventions,  is  re- 
stricted and  limited  by  this  contract  in  its  terms, 
and  that  NO  PERSON  SHALL  ACQUIRE  THE 
RIGHT  TO  USE  SAID  AUTOMOBILE  OR  TO 
OWN  THE  SAME  IF  THERE  BE  ANY  VIOLA- 
TION OF  THE  TERRITORIAL  OR  PRICE  RE- 
STRICTIONS SET  FORTH  HEREIN,  AND  ANY 
SUCH  VIOLATION  SHALL  CONSTITUTE  AN 
INFRINGEMENT  OF  EACH  AND  EVERY  OF 
SAID  PATENTS,  APPLICATIONS  AND  IN- 
VENTIONS." . 

CONTRACT,    i»ar.    27.    ' 

Conceive  of  the  predicament  of  the  unfortunate 
purchaser  who,  having  bought  one  of  complainant 'o 
cars,  is  for  some  reason  unable  to  put  the  same  to 
"immediate  use,"  and  who  may,  by  the  exigencies 
of  life,  desire  to  rid  himself  of  his  luckless  ventiii'(\ 
If  he  sells  the  car,  he  violates  complainant's  alleged 
patent  rights,  subjects  himself  and  his  purchaser  to 
infringement  suits,  and  is  himself  lial)le  to  his  pur- 
chaser for  damages  occasioned  by  his  failure  to  give 
good  title.     Or  ])erhaps  in  his  iiuioceiu-e  lie  uiakcs 
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a  trip  away  from  his  place  of  residence,  and  while 
away  purchases  a  car  from  oue  of  complainant's 
"Sub-limited  Agents,"  who  makes  the  sale  despite 
his  knowledge  that  the  purchaser  does  not  live  in 
the  "agent's"  territory,  again  this  corporation, 
which  lives  and  breathes  to  perpetuate  and  adver- 
tise, the  fads  and  fancies  of  the  philanthropic 
Henry,  steps  in,  claims  the  car  as  its  own,  robs  the 
purchaser  of  both  car  and  money,  sues  for  infringe- 
ment of  the  alleged  patents,  and  subjects  him  to 
harrassing  and  vexatious  litigation. 

In  view  of  these  provisions  alone,  the  court 
would  be  amply  justified  in  holding  with  Mr.  Jus- 
tice Clarke  in, 

STRAUS    vs.    VICTOR    TALKING    MA- 
CHINE COMPANY,  supra. 


"The  scheme  of  distribution  is  not  a  system  de- 
signed to  secure  to  the  plaintiff  and  to  the  public 
a  reasonable  use  of  its  machines,  within  the  grant 
of  the  patent  laws,  but  is  in  substance  and  in  fact 
a  mere  price-fixing  enterprise,  which,  if  given  ef- 
fect, would  work  great  and  widespread  injustice  to 
innocent  purchasers,  for  it  must  be  recognized  that 
not  one  purchaser  in  many  would  read  such  a  notice, 
and  that  no  one  in  a  much  greater  number,  if  he 
did  read  it,  could  understand  its  involved  and  intri- 
cate phraseology,  which  bears  many  evidences  of 
being  framed  to  conceal  rather  tljan  to  make  clear 
its  real  meaning  and  purpose." 
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That  the  court  may  make  a  ready  comparison 
of  the  provision  of  contract  of  the  Dr.  Miles  Medical 
Compan}^  with  that  of  the  complainant  we  have 
attempted  to  compile  in  parallel  columns  a  resume 
of  their  essential  provisions,  and  sumbit  the  fol- 
lowing : 


DEADLY 
PARALLEL 
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DEADLY 

DR.  MILES  MEDICAL  CONTRACT. 

1.    Wholesaler  termed  "Distributor." 
Retailer  termed  "Retail  Agent." 


2.    Company  appoints  both  wholesaler  and  retailer 
of  its  products. 


3.  Company's  products  are  "consigned"  and  not 

sold. 

4.  Title  remains  in  company  until  sale  according 

to  contract. 

5.  Consigned  goods  unsold  at  time  of  cancellation 

of  contract  to  be  returned  to  company. 


6.     Freight  to  be  paid  by  consignee. 


7.     Consignee   to    sell    (»iily    to    designated   retail 
agents. 


8.     Consignee  to  account  and  pay  to  Company  pro- 
ceeds of  all  sales. 
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PARALLEL 

FORD  MOTOR  CO.   CONTRACT. 


5? 

55 


1.  Wholesaler  termed  ''Limited  Agent. 
Retailer  termed  ' '  Sub-Limited  Agent 

See  Contract,  par.  1  and  Preamble. 

2.  Company  appoints  both  "Limited"  and  "Sub- 

Liimted   Agents."     See    Contract,    par.    45, 
and  Preamble. 

3.  Compam^'s  cars  are  "consigned,"  not  sold.   See 

par.  3  of  Contract. 

4.  Title  remains  in  company  imtil  sold  according 

to  contract.     See  paragraphs  12  and  27. 

5.  Unsold  cars  to  be  returned  on  cancellation  at 

the    OPTION    of    company.     See    Contract, 
par.  47. 

6.  Freight,  crating,  taxes,  insurance,  to  be  paid 

by  consignee.    Contract,  par.  11. 

7.  Consignee  to  sell  to  "users"  only  in   certain 

territory,    and    not    for    re-sale.      Contract, 
par.  3,  4  and  5. 

8.  Must  sell  for  cash  only,  and  if  for  anything 

else,  must  remit  cash  to  company.     Contract, 
par.  7  and  38. 
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9.     Consignee  to  deduct  commissions. 


10.  Advances  to  be  repaid  to  consignee  on  cancel- 

lation of  contract. 

11.  Consignee  guarantees  paj^ment  on  goods  sold. 


12.  Notwithstanding  payment  of  advances  title  re- 
mains in  Company  until  actual  sale  as  pro- 
vided in  contract. 


13.  '  Consignee    to    furnish    monthly    statement    o! 
stock  of  goods. 


14.  Failure  so  to  do  a  ground  for  cancellation,  and 

return  of  goods  consigned. 

15.  Company  will  give  all  goods  a  number,  con- 

signee must  make  report  of  disposition  of 
each  dozen  or  fraction  of  dozen,  specifying 
such  numbers,  address  and  name  of  pei'sons 
to  whom  sold. 


25 

9.  Company  will  after  payment  by  purchaser  al- 
low consignee  commission  of  15%  of  list 
price.    Contract,  par.  28. 
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.     Advances  to  be  returned  at  option  of  company 
if  it  retakes  goods.     Contract,  par.  47. 

11.  Consignee  pays  in  advance  for  all  goods  "con- 

signed," and  guarantees  to  "arrange  sales" 
for  all  goods  consigned,  and  if  he  fails  com- 
pany keeps  his  "advances."  He  further 
agree  to  take  a  certain  number  each  year. 
Contract,  par.  10,  22  and  40. 

12.  Compan}^  retains  title  until  issuance  of  bill  of 

sale  by  it  to  vendee  who  must  be  a  purchaser 
for  ''use"  and  not  re-sale,  and  who  has  paid 
full  advertised  list  price,  plus  freight  and  de- 
livery charges,  etc.     Contract,  par.  12  and  27, 

13.  Consignee  each  week  must  give  report  on  all 

goods  sold  or  contracted  for  by  him.  Con- 
tract, par.  17. 

14.  Company  shall  order  methods  of  doing  busi- 

ness.    Contract,  par.  44. 


15.  Consignee  will  report  number  and  description 
of  car  sold,  date  of  sale,  name  and  address 
of  each  purchaser.     Contract,  par.  17. 
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16.  No  commission  to  be  due  upon  goods  sold  (a) 

to  unauthorized  dealers,  (b)  upon  goods  not 
properly  reported,  or  (c)  goods  sold  at  prices 
less  than  authorized. 

17.  Violation  of  foregoing  provision  renders  con- 

tract terminable  and  unsold  goods  shall  be 
returned  at  option  of  proprietor. 


18.     Company  specifies  and  controls  prices  at  which 
goods  shall  be  sold. 
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16.  Sales  outside  of  territory,  at  less  than  list  price 
shall  subject  consignee  to  forfeiture  of  $250 
for  each  offense.     Contract,  par.  5,  8  and  26. 


17.  Violation  of  provisions  as  to  sales  to  other  than 

''users,''  or  outside  of  territory,  or  at  less 
than  list  price,  renders  contract  terminable, 
and  unsold  cars  shall  be  returned  to  com- 
pany at  its  option.  Contract,  par.  5,  7  and 
47. 

18.  Company  controls  and  specifies  prices  at  which 

goods  shall  be  sold.  Contract,  par.  6,  8,  9,  12, 
13,  27,  42  and  47. 


28 

-The. only  differences  existing  btween  the  con- 
tract of  the  manufacturers  of  Peruna,  and  that  of 
th^  Ford  Motor  Company  is  that  the  company  in- 
sists upon  issuing  a  bill  of  sale  for  each  automo- 
bile it  sells. 

It  is  hornbrook  law  that  the  making  of  a  bill  of 
sale  is  not  necessary  to  pass  title  to  personal  prop- 
erty. Pajmient  of  the  purchase  price  and  accep- 
tance of  the  same,  even  without  delivery  passes  title 
as  between  vendor  and  vendee. 

Th  only  excuse  for  this  bill  of  sale  is  TO  EN- 
ABLE COMPLAINANT  TO  ENFORCE  ITS 
PRICE  RESTRICTIONS,  AS  BY  MEANS 
THEREOF  IT  CAN  TRACE  EACH  CAR  AND 
ASCERTAIN  TO  WHOT^I  IT  WAS  SOLD, 
WHERE  IT  AVAS  SOLD,  AND  THE  PRICE  AT 
WHICH  IT  WAS  SOLD. 

It  has,  however,  another  object,  that  of  a  cloak 
of  the  real  transaction.  It  is  admitted  that  the 
''agent"  before  receiving  the  cars  pays  to  com- 
plainant all  that  complainant  ever  receives  for  the 
same,  namely  85  per  cent  of  the  list  price.  The 
agent  pays  freight,  crating,  delivery  charges,  taxes 
and  insurance.  Sureh^  it  needs  no  citation  of  au- 
thority to  say  that  when  one  receives  the  price  he 
asks  for  his  product,  and  delivers  it  into  the  hands 
of  the  one  paying  that  price,  the  transaction  is  a 
sale,  a  completed  sale,  and  there  remains  no  right  in 
the  manufacturer  to  further  control  the  disposition 
of  the  propert.y,  and  certainly  no  right  to  determine 
the  amount  at  which  it  shall  be  re-sold. 
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It  is  apparent  therefore  that  there  is  no  real 
point  of  difference  between  the  contracts,  and  that 
unless  the  complaint  can  establish  some  right  other 
than  that  of  being  the  manufacturer  of  the  product 
to  be  sold,  it  has  no  right  to  any  relief. 

Complainant  alleges  that  such  right  exists  by 
reason  that  the  patent  laws  grant  the  privilege  to 
them. 

THE  COMPLAINT  DOES  NOT  CONTAIN 
ANY  ALLEGATION  TILAT  ANY  PATENT  HAS 
EVER  BEEN  ISSUED  UPON  COMPLAINANT'S 
MACHINES. 

Counsel  states  "It  appears  from  the  record  that 
Ford  automobiles  are  manufactured  under  numer- 
ous letters  patent  of  the  United  States  and  these 
patents  are  eniunerated  in  the  contract,  which  is 
made  a  part  of  the  complaint.  (Transcript,  pages  4 
and  27.)" 

We  submit  that  the  record  does  not  show  any- 
thing of  the  kind.  The  only  reference  to  patents 
is  as  follows: 


'VI. 


*  *  *  which  automobiles  and  parts  thereof, 
were  invented,  developed  and  fully  perfected  as  the 
result  of  years  of  experience  and  manufacture  and 
sales  thereof  by  plaintiff,  and  fully  protected  by  the 
patent  laws."     (Abstract  of  Record,  4.) 
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That  imder  the  agency  contract  of  each  of  the 
authorized  agents  of  plaintiff,  sample  copy  of  said 
contract  being  attached  hereto  and  made  a  part 
hereof  and  marked  Exhibit  'C/  the  agent  agrees, 
etc."     (Abstract  of  Record,  28.) 

The  remainder  of  the  paragraph  does  not  relate 
to  or  in  anywise  mention  patents  or  patent  rights. 

Exhibit  *'C,"  being  a  sample  form  of  contract, 
contains  a  clause  reciting  that  among  other  things 
that  the  first  party,  (complainant)  owns,  and  Ford 
automobiles  are  manufactured  under,  and  embody 
the  following  letters  patent  of  the  United  States, 
or  some  of  them  (setting  out  a  long  list  of  alleged 
patents). 

The  allegations  in  paragraph  VI  of  the  com- 
plaint are  insufficient;  every  inventor  is  '* protected 
by  the  patent  laws,"  but  surely  an  inventor  who 
sought  to  prevent  an  infringement  of  his  invention 
would  be  compelled  to  allege  that  he  had  obtained 
certain  letters  patent,  that  those  letters  patent  or 
the  application  therefor  had  been  filed  and  issued 
prior  to  the  acts  complained  of  (See  Coute  vs. 
Royer,  155  U.  S.  565,  584.)  How  could  the  de- 
fendants in  this  case  submit  an  issue  on  the  question 
raised  by  the  pleading.  The  complaint  does  not 
allege  that  every  allegation  of  fact  in  the  contract 
is  true,  or  that  such  patents  were  ever  issued.  The 
exhibit  is  offered  as  a  part  of  the  complaint  to  show 
the  method  b,y   which   complainant   transacted  its 
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business  affairs.  Defendants  could  nut  juin  issue 
as  to  the  question  of  patents  in  any  answer  to  para- 
graph XI  of  the  complaint,  for  the  reason  that  their 
answer  would  have  to  be  either  an  admission  or  a 
denial  that  PJxhil)it  "C"  was  the  form  of  contract 
used  by  the  Company.  An  admission  that  the  allega- 
tions of  paragraph  XI  are  true,  i.  e.,  that  the  com- 
pany did  use  such  contract  forms,  would  not  ])e  an 
admission  that  the  company  in  fact  owned  the 
patents,  that  they  were  still  valid  and  subsisting, 
that  they  had  ever  been  issued,  or  that  they  were 
used  in  the  mainifacture  of  a  Ford  car. 

ON  THE  RECORD  AS  MADE  BY  COM- 
PLAINANT'S, THE  QUESTION  OF  PATENT 
RIGHTS  CANNOT  BE  RAISED. 

While  not  conceding  for  any  purpose  that  there 
is  any  question  as  to  patents  involved  in  this  record, 
the  defendants  submit  to  the  court  that  even  though 
every  nut,  screw,  bolt  and  plate  in  the  machine  was 
manufactured  and  sold  under  a  valid,  subsisting, 
patent  issued  out  of  the  United  States  Patent  Of- 
fice, yet  there  is  no  equity  in  the  complaint,  and 
the  bill  must  be  dismissed. 

Under  the  provisions  of  the  act  of  Julv  8,  1870, 
(16  Stat.  198,  par.  22,  c.  230)  every  patent  shall 
contain  "a  grant  to  the  patentee,  his  heirs  and  as- 
signs, for  the  term  of  seventeen  years,  of  the  exclu- 
sive right  to  make,  use,  and  vend  the  invention  or 
discoverv." 
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The  question  to  be  decided  is — 

DOES  THE  EXCLUSIVE  RICIHT  TO  VEND 
CONTINUE  TO  RESIDE  IN  THE  PATENTEE 
AFTER  HE  HAS  ONCE  EXERCISED  IT  AS  TO 
A  PARTICULAR  ARTICLE,— CAN  HE  CON- 
TROL NOT  ONLY  THE  PRICE  WLLICH  HE 
WILL  RECEIVE  FOR  IT,  BUT  ALSO  THE 
PRICE  AT  WHICH  HIS  VENDEE  SHALL  RE- 
SELL IT. 

The  case  does  not  contain  any  question  as  to  the 
right  to  manufacture  or  the  right  to  use.  But  we 
are  confronted  \vith  the  task  of  determining  the 
extent  of  the  privilege  conferred  in  the  ''exclusive 
right  to  vend"  the  machine. 

This,  however,  has  been  settled  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 

Bauer  &  Cie  vs.  O'Donnell,  229  U.  S.  1,  13, 
where  it  is  said: 

**So  far  as  the  use  of  the  terms  'vend'  and  'vend 
ing'  is  concerned,  the  protection  intended  to  be 
secured  is  substantially  identical.  The  sale  of  a 
patented  article  is  not  essentially  different  from  the 
sale  of  a  book.  In  each  case  to  vend  is  to  part  with 
the  thing  for  a  consideration.  It  is  insisted  that 
the  pinpose  to  be  subserved  l)y  notices  such  as  are 
now  under  con.sideration — keeping  up  prices  and 
preventing  competition — is  more  essential  to  the 
I)rotection  of  patented  inventions  than  of  copy- 
righted articles;  ;\nd  it  is  said  that  the  copyriglited 
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artick'  may  he  and  usually  is  sold  I'oi*  a  lump  con- 
sideration by  the  author  and  composer  and  that  he 
has  no  interest  in  the  subsequent  sales  of  the  work, 
while  the  patented  inventions  require  large  outlays 
to  create  and  maintain  a  market.  To  some  extent 
this  contention  may  be  based  upon  fact,  neverthe- 
less it  is  well  known  that  in  many  instances  the 
compensation  an  author  receives  is  the  royalties 
upon  sales  of  his  book  or  a  percentage  of  the  profits, 
^^•hich  makes  it  desirable  that  he  shall  have  the  pro- 
tection of  devices  intended  to  keep  up  the  market 
and  prevent  the  cutting  of  prices.  BUT  THESE 
CONSIDERATIONS  COULD  HAVE  HAD  LIT- 
TLE WEIGHT  IN  FRAMING  THE  ACTS.  In 
providing  for  grants  of  exclusive  rights  and  privi- 
leges to  inventors  and  authors  we  think  Congress 
had  no  intention  to  use  the  term  'vend'  in  one 
sense  in  the  patent  act  and  'vending'  in  another  in 
the  copyright  law.  Protection  in  the  exclusive  right 
to  sell  is  aimed  at  in  both  instances,  and  the  terms 
lised  in  the  statutes  are  to  all  intents  the  same. 
*  *  *  (page  17.)  In  both  instances  it  was  the 
intention  of  Congress  to  secure  an  exclusive  right 
to  sell,  and  there  is  no  grant  of  privilege  to  keep  up 
prices  and  prevent  competition  by  notice  restricting 
the  price  at  which  the  ai'ticle  may  be  re-sold.  THE 
RIGHT  TO  A^END  CONFERRED  BY  THE  PAT- 
ENT LAW  HAS  BEEN  EXERCISED,  AND  TTTE 
ADDED  RESTRICTION  IS  BEYOND  THE  PRO- 
TECTION AND -PURPOSE  OF  THE  ACT.  This 
being  so,  the  case  is  brought  within  that  line  of 
cases  in  which  this  court  from  the  begiiming  has 
lield  that  a  patentee  who  has  parted  with  a  patented 
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machine  by  passing-  title  to  a  purchaser  has  placed 
the  article  beyond  the  limits  of  the  monopoly  se- 
cured by  the  patent  act. 

*  *  *  'But  in  the  essential  nature  of  things. 
when  the  patentee,  or  the  person  having  his  riglits. 
sells  a  machine  or  instrument  whose  sole  value  is 
in  its  use,  he  receives  the  consideratiim  for  its  use, 
and  he  parts  with  the  right  to  restrict  that  use. 
The  article,  in  the  language  of  the  court,  passes 
without  the  limit  of  the  monopoly.  That  is  to  say, 
the  patentee  or  his  assignee  having  in  the  act  of 
sale  received  all  the  royalty  or  consideration  which 
he  claims  for  the  use  of  his  invention  in  that  par- 
ticular machine  or  instrument,  it  is  open  to  the  use 
of  the  purchaser  without  further  restriction  on 
account  of  the  monopoly  of  the  patentees.'  " 

It  is  sought  to  distinguish  this  case  upon  the 
ground  that  there  was  no  contractual  question  in- 
volved, but  merely  a  license  notice.     Counsel  say: 

"It  as  held  that  where  a  copyrighted  book  had 
been  sold  and  passed  out  from  under  the  monopoly 
permitted  by  law  the  price  could  not  be  kept  up  by 
PRINTED  NOTICES  of  retail  price  ATTACHED 
TO  THE  BOOK."     (Brief,  pages  107,  108.) 

Counsel  are  in  error,  the  question  of  notices 
placed  in  the  books  was  not  even  raised  in  that  case, 
and  we  can  only  account  for  such  statement  by  the 
fact  that  an  earlier  case,  that  of  B0BB8-i\iERRILL 
vs.  STRAUS,  210  U.  S.  339,  involved  such  a  state 
of  facts,  and  involved  practically  the  same  ])arties 
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as  the  case  of  Strauss  vs.  Am.  Pub.  Ass^n.,  231  U. 
S.  222. 

It  being  established  that  the  proprietor  of  a 
patent  has  no  greater  privileges  to  extend  the  scope 
of  the  term  ''vend"  than  has  a  copyright  proprietor, 
we  proceed  to  the  destruction  of  the  second  line  of 
defenses  of  intrenched  monopoly. 

STRAUSS  vs.  AM.  PUB.  ASS'N.,  231  U.  S. 
222. 

There,  copyright  proprietors  had  entered  into  an 
agreement  not  to  sell  their  copyrighted  books  to 
book-sellers  who  would  not  agree  to  maintain  for 
one  years  the  agreed  net  prices.  The  plaintiffs, 
doing  business  as  Macy  &  Co.  of  New  York  City, 
brought  suit  in  the  courts  of  the  State  of  New^  York, 
praying  for  an  injunction  restraining  the  Associa- 
tion from  carrying  out  such  an  agreement,  and 
asking  for  damages  due  to  their  refusal  to  sell  books 
to  plaintiff. 

Originally  the  conspiracy  of  the  copyright  pro- 
prietors included  uncopyrighted  as  well  as  copy- 
righted books,  and  the  courts  of  New  York  held 
the  agreement  as  to  them  to  be  illegal  as  violating 
the  laws  prohibiting  monopolies  and  combinations  in 
restraint  of  trade.  The  publishers  then  eliminated 
uncop3^ryighted  books  from  the  agreement,  but  in- 
sisted that  as  to  those  which  were  under  the  pro- 
tection of  the  copyright  laws,  they  had  a  right  to 
make  such  agreements  and  combinations,  whether 
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in  restraint  of  trade  or  not,  as  might  be  deemed 
advisable  to  them. 

The  Court  of  Appeals  of  New  York  agreed  with 
them,  and  refused  to  grant  Straus  any  relief.  An 
appeal  was  prosecuted  to  the  Supreme  Court  of  the 
United  States. 

The  case  squarely  raises  the  question  to  be  here 
decided.  Unquestionably,  if  such  a  contract  were 
legal,  not  contravening  the  laws  of  the  United 
States,  Straus  could  not  complain,  and  if  he  could 
not  complain,  but  himself  induced  parties  to  such 
contracts  to  violate  them,  he  would  come  within 
the  prohibition  of  Bitterman  vs.  Louisville  &  Nash- 
ville Ry.  Co.,  207  U.  S.  1,  38  L.  Ed.  171,  as  approved 
in  the  Dr.  Miles  Medical  Co.  case,  supra. 

For  the  foregoing  reasons  an  examination  of  the 
Supreme  Court's  decision  should  bring  us  to  a 
conclusion  decisive  of  the  case  at  bar. 

Said  Mr.  Justice  Day: 

"In  the  case  of  Standard  Sanitary  Mfg.  Co.  vs. 
United  States,  226  U.  S.  20,  this  court  had  under 
consideration  the  effect  of  the  patent  statutes  upon 
agreements  found  to  be  unlawful  under  the  Sher- 
man Law,  and  the  agreements  condemned  were  held 
not  to  be  protected  as  within  the  patent  monopoly 
conferred  by  the  statute.  Replying  to  the  conten- 
tion as  to  the  protection  which  the  patent  laws  gave 
to  enter  into  such  agreements,  this  coiu't  said  (p. 
49): 
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"  'Rights  conferred  by  patents  are  indeed  very- 
definite  and  extensive,  but  they  do  not  give  any 
more  than  any  other  rights  a  universal  license 
against  positive  prohibitions.  The  Sherman  law  is 
a  limitation  of  rights — rights  which  may  be  pushed 
to  evil  consequences  and  therefore  restrained.' 

*'So,  in  the  present  case,  it  cannot  be  success- 
fuly  contended  that  the  monopoly  of  a  copyright  is 
in  this  respect  any  more  extensive  than  that  secured 
under  the  patent  law.  No  more  than  the  patent 
statute  was  the  copyiight  act  intended  to  authorize 
agreements  in  unlawful  restraint  of  trade  and  tend- 
ing to  monopoly,  in  violation  of  the  specific  terms 
of  the  Sherman  law,  which  is  broadly  designed  to 
reach  all  combinations  in  unlawful  restraint  of  trade 
and  tending  because  of  the  agreements  or  combina- 
tions entered  into  to  build  up  and  perpetuate 
monopolies."     *     *     * 

"We  agree  with  the  Court  of  Appeals  in  its 
characterization  of  the  agreement  involved  in  this 
case,  about  which  there  seems  to  have  been  no  dif- 
ference of  opinion,  except  as  to  the  supposed  pro- 
tection of  the  copyright  act.  It  manifestly  went 
beyond  any  fair  and  legal  agreement  to  protect 
prices  and  trade  as  among  the  parties  thereto  and 
prevented,  as  the  Court  of  Appeals  said,  when  deal- 
ing with  uncopyrighted  books,  the  sale  of  books  of 
any  kind  at  any  price,  to  those  who  were  condemned 
by  the  terms  of  the  agreement  and  with  whom 
dealings  were  practically  prohibited." 

Straus  vs.  Am.  Pub.  Ass'n.',  231  U.  S.  222. 
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It  will  be  remembered  that  the  Supreme  Court 
in  the  case  of 

Dr.  Miles  Medical  Co.  vs.  Park  &  Sons,  220 
U.  S.  373, 

held,  that  a  scheme  of  contracts  practically  identical 
with  those  in  the  case  at  bar  were  in  restraint  of 
trade  and  therefore  invalid,  when  applied  to  non- 
patented  articles,  and  as  the  distinction  between 
copyrighted  and  uneopyrighted,  patented  and  unpat- 
ented is  wiped  out  by  the  Straus  case,  it  necessarily 
follows  that  complainant  ^s  scheme  of  contracts  like- 
wise falls  under  the  ban. 

A  very  recent  case,  that  of 

STRAUS    vs.    VICTOR    TALKING    MA- 
CHINE COMPANY, 

decided  April  9,  1917,  would  seem  to  mark  the  finish 
of  the  last  heat  in  a  series  of  races  between  astute 
counsel  representing  corporations  endeavoring  by 
indirection  to  accomplish  that  which  may  not  be 
done  openly,  and  the  Supreme  Court  of  the  United 
States. 

With  all  due  respect  to  counsel  who  drew  the 
cfjntracts  of  the  Ford  Motor  Company,  we  must 
express  a  belief  that  their  efforts  were  puny  com- 
pared to  the  masterly  scheme  evolved  by  attorneys 
for  the  Victor  Talking  Machine  Company. 

The   Victor   Talking   Machine   Company   never 
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nieiitioiied  thv  word  sale  in  its  contracts,  no  one 
eonld  buy  one  of  its  machines,  it  never  sold  them 
to  wholesalers,  retailers  or  the  public.  It  ''licensed" 
them  for  ''use"  only,  it  did  not  exact  a  price  for  its 
machine,  but  was  paid  a  "royalty"  for  the  license. 

Manifestly  the  "distributors"  and  "regularly 
licensed  Victor  dealers,"  as  they  are  termed  in  the 
Victor  contracts,  received  no  title  which  they  could 
convey,  an  attempt  to  convey  any  title  would  be 
void,  an  attempt  to  procure  them  to  violate  their 
license  contracts  and  receive  less  than  the  "royalty" 
prescribed  would  be  a  malicious  wrong  against  the 
Victor  Talking  Machine  Company,  and  manifestly 
one  who  obtained  machines  "covertly"  could  be 
restrained  from  so  doing. 

Such  was  the  position  of  the  Victor  Talking  Ma- 
chine Company,  such  w^as  the  opinion  of  the  (Circuit 
Court  of  Appeals  of  Second  Circuit,  expressed  in 
230  Fed.  449,  but  the  Supreme  Court  holds  to  the 
contrary: 

Says  Mr.  Justice  Clarke: 

"It  is  apparent  from  the  foregoing  statement 
that  we  are  called  upon  to  determine  w^hether  the 
system  adopted  by  the  plaintiff  was  selected  as  a 
means  of  securing  to  the  owner  of  the  patent  the 
exclusive  right  to  use  its  invention  w^hich  is  granted 
through  the  patent  law,  or  whether,  under  color  of 
such  a  purpose,  it  is  a  device  unlawfully  resorted  to 
in  an  effort  to  profitabl_y  extend  the  scope  of  its 
patent  at  the  expense  of  the  general  public.     Is  it 
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a  fact,  as  is  claimed,  that  this  "License  Notice"  of 
the  plaintiff  is  a  means  or  agency  designed  in 
candor  and  good  faith  to  enable  the  plaintiff  to 
make  only  that  full,  reasonable  and  exclusive  use 
of  its  invention  which  is  "contemplated  b}'  the  patent 
law  or  IS  IT  A  DISGUISED  ATTEMPT  TO  CON- 
TROL THE  PRICES  OF  ITS  MACHINES  AFTER 
THEY  HAVE  BEEN  SOLD  AND  PAID  FOR? 

"First  of  all  it  is  plainly  apparent  that  this  plan 
of  marketing  adopted  by  the  plaintiff  is,  in  sub- 
stance, the  one  dealt  with  by  this  court  in  Dr. 
Miles  Medical  Co.  vs.  Park  &  Sons  Co.,  220  U.  S. 
373,  and  in  Bauer  vs.  O'Donnell,  229  IT.  S.  1, 
ADROITLY  modified  on  the  one  hand  to  take 
advantage,  if  possible,  of  distinctions  suggested  hy 
these  decisions,  and  on  the  other  hand  to  evade  cer- 
tain supposed  effects  of  them.     *     *     * 

"Courts  would  be  perversely  blind  if  they  failed 
to  look  through  such  an  attempt  as  this  ''License 
Notice"  thus  plainly  to  sell  property  for  a  full  price 
and  yet  to  place  restraints  upon  its  further  aliena- 
tion, such  as  have  been  hateful  to  the  law  from 
Lord  Coke's  day  to  ours,  because  obnoxious  to  the 
public  interest.  The  scheme  of  distribution  is  not 
a  system  designed  to  secure  to  the  plaintiff  and  to 
the  public  a  reasonable  use  of  its  machines,  within 
the  grant  of  the  patent  laws,  but  is  in  substance 
and  in  fact  a  mere  price-fixing  enterprise,  wliicli, 
if  given  effect,  would  work  great  and  widesj)rea(l 
injustice  to  innocent  ])urchasevs.     *     ^     * 

"Convinced    as    we    arc    tliat    the    ])urp()se    and 
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effect  of  this  ''License  Notice"  of  plaintiff,  consid- 
ered as  a  part  of  its  scheme  for  marketing-  its 
product,  is  not  to  secm'e  to  the  plaintiff  any  use 
of  its  machines,  such  as  is  contemplated  by  the 
patent  statutes,  but  that  its  real  and  poorly-con- 
cealed purpose  is  to  restrict  the  price  of  them,  after 
the  plaintiff  had  been  paid  for  hem  and  after  they 
have  passed  into  the  possession  of  dealers  and  the 
public,  we  conclude  that  it  falls  within  the  prin- 
ciples of  Adams  vs.  Burke,  17  Wall.  453,  456;  and 
of  Bauer  vs.  O'Donnell,  229  U.  S.  1;  that  it  is  there- 
fore, invalid,  and  that  the  District  Court  properly 
held  that  the  bill  must  fail  for  want  of  equity." 

That  there  may  be  no  question  that  the  contract 
of  the  Ford  Motor  Company  falls  within  the  scope 
of  STRAUS  vs.  VICTOR  TALKING  MACHINE 
COMPANY,  let  us  apply  to  it  the  test  prescribed  by 
JNlr.  Justice  Clarke. 

We  have  shown  heretofore  that  as  the  learned 
judge  said,  "It  is  plainly  apparent  that  this  plan 
of  marketing  adopted  by  the  plaintiff  is,  in  sub- 
stance, the  one  dealt  with  by  this  (Supreme)  court 
in  Dr.  Miles  Medical  Co.  vs.  Park  &  Sons,  220  U.  S. 
378,  and  in  Bauer  vs.  O'Dcmnell,  229  U.  S.  1." 

The  second  test  prescribed  is  as  follows: 

HAS  THE  FUTURE  ANY  RISKS  FOR  COINL 
PLAINANT,  AND  DOES  IT  REQUIRE  THAT 
ALL  TPIAT  IT  ASKS  AND  RECEIVES  FOR 
EACH  MACHINE  BE  PAID  IN  FULL  BEFORE 
IT  PARTS  WITH  T^OSSESSION  OF  IT? 
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The  contract  provides: 

1.  If  the  agent  sells  for  anything-  l)nt  cash,  lie 
does  so  on  his  o^Yn  responsibility,  and  must  remit 
cash  to  the  company.     (Contract,  par.  7.) 

2.  Although  the  company  reserves  the  right  to 
change  the  retail  list  price  of  its  machines,  j^et  it 
will  not  rebate  to  the  agent  the  difference  between 
the  85%  of  the  old  price  and  the  85%  of  the  new, 
as  to  those  machines  "consigned"  to  him  more  than 
thirty  davs  prior  to  the  change.  IMAGINE  A 
BONA  FIDE  CONSIGNOR  ATTEMPTING  TO 
COMPEL  JUS  CONSIGNEE  TO  STAND  A  LOSS 
OCCASIONED  BY  THE  ACT  OF  THE  CON- 
SIGNOR HIMSELF.     (Contract,  par.  9.) 

3.  The  "agent"  must  advance  in  cash  the  full 
amount  that  the  company  ever  gets  for  its  cars 
(85%  of  the  retail  list  price)  at  the  time  of  the  con- 
signment of  the  automobiles  to  him.)  (Contract, 
par.  10.) 

4.  Although  the  cars  are  the  property  of  the 
consignor,  yet  the  consignee  is  compelled  to  pay 
the  freight,  and  there  is  no  liability  on  the  part  of 
the  company  to  repay  such  advances.  (Contract, 
par.  11.) 

5.  Although  the  only  right  of  the  company 
under  the  patent  law  is  to  limit  the  use  to  which  a 
machine  mav  be  put,  the  complainant  while  convey- 
ing full  right  to  use,  attempts  to  limit  the  right  of 
the  ultimate  consumer  to  resell.     Tlie   Durcliaser, 
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under  liis  bill  of  sale,  gets  no  title  whatsoever  unless 
lie  lias  paid  the  full  list  price,  plus  freight,  etc., 
without  rebate,  donation  or  drawback  of  any  char- 
acter whatsoever.     (Contract,  par.  12.) 

6.  Although  the  company  claims  they  do  not 
sell  the  cars  to  the  "Agents,"  theii*  own  contracts 
refute  the  claim.  If  it  were  a  true  consignment, 
the  advances  could  only  be  made  for  the  pui'pose 
of  protecting  the  consignor  against  the  wrongful 
acts  or  embezzlement  of  the  consignee.  Under  the 
contract,  such  advances  are  not  to  be  returned  to  the 
"agent"  if  the  carrier  by  whom  it  is  shipped  at  the 
instance  of  the  company,  damages  the  same,  THE 
DAMAGE  FALLS  UPON  THE  HEAD  OF  THE 
AGENT."  It  is  stipulated  that  the  first  party  shall 
not  be  liable  to  the  third  party  for  any  injury  or 
lamage  to  the  automobile  after  it  is  once  delivered 
to  the  carrier  or  for  the  return  of  any  advances 
thereon.  (Contract,  par.  20.)  This  provision  alone 
demonstrates  that  the  transaction  is  a  sale  and  not 
a  consignment. 

7.  Still  claiming  that  the  payment  of  the  85% 
of  the  retail  list  price  is  only  an  "advancement," 
the  complainant  declares:  "Inasmuch  as  the  first 
party  bases  its  output  and  expenditures  upon  the 
ORDERS  given  by  its  Limited  and  Sub-Limited 
Agents,  therefore,  and  in  consideration  of  this  con- 
tract, the  third  party  hereby  agree  to  arrange  sales 
under  the  terms  of  this  contract  and  by  and  in 
accordance  with  the  methods  herein  provided,  of  all 
the  automobiles  consigned  and  delivered  to  him  pur- 
suant to  his  orders  for  the  same,  AND  FIRST 
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PARTY  SHALL  NOT  BE  LIABLE  TO  RETURN 
TO  THIRD  PARTY  HIS  ADVANCES  ON  SAME. 
(Contract,  par.  22.) 

8.  The  "agent"  pays  all  taxes  levied  on  his 
stock,  and  upon  any  automobiles  in  his  possession, 
OR  IN  TRANSIT  ON  BILL  OF  LADING  OR 
OTHERWISE  FOR  DELIVERY  TO  HIM.  (Con- 
tract, par.  23.) 

9.  The  "agent"  is  compelled  to  purchase  one 
of  complainant's  cars  for  use  as  a  demonstrator, 
and  agrees  not  to  sell  this  car,  to  which  he  is  given 
full  title,  within  less  than  three  months  from  the 
date  of  its  purchase  by  him,  FOR  LESS  THAN 
THE  FULL  ADVERTISED  LIST  PRICE,  and 
WITHIN  HIS  OWN  TERRITORY.  (Contract, 
par.  26.) 

Again  we  are  tempted  to  a  use  of  the  editorial 
apostrophe — Can  there  be  anj^  doubt  remaining  that 
this  contract  seeks  only  to  control  prices  of  re-sales? 

10.  By  the  provisions  of  paragraph  27  of  the 
contract,  it  is  sought  to  make  the  innocent  pur- 
chaser subject  to  infringement  suits  for  violation 
of  complainant's  alleged  patents,  if  the  car  which 
he  has  purchased  was  sold  in  violation  of  the  terri- 
torial or  price  restrictions  of  the  generous,  liberal 
and  just  contract. 

11.  Still  claiming  that  the  contract  is  one  of 
agency,  and  that  the  cars  are  merely  "consigned," 
and    not    sold    to    the    Limited    and    Sub-Limited 
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Agents,  the  Ford  Motor  Company  is  not  compelled 
to  retake  the  cars  unsold  at  the  cancellation  of  the 
contract  to  repay  the  advances  made  by  the  agent, 
but  MAY  AT  ITS  OPTION  RETAKE  POSSES- 
SION. They  may  require  the  agent  to  continue  for 
three  months  in  an  endeavor  to  sell  the  cars  under 
the  agency  contract,  AND  IF  HE  IS  UNABLE  TO 
SELL  THEM  FOR  THE  COMPANY,  THE  COM- 
PANY WILL  SELL  THEM  TO  HIM  PERSON- 
ALLY FOR  TEN  PER  CENTUM  ADDITIONAL. 
(Contract,  par.  47.) 

The  lack  of  a  sense  of  sardonic  humour,  cannot 
be  listed  among  the  company's  sins. 

12.  Throughout  the  contract  are  numerous 
clauses  which  relieve  the  company  from  any  re- 
sponsibility for  any  act  of  the  agent,  for  any  dam- 
ages done  by  him,  for  any  debts  even  those  relating 
to  the  company's  car,  which  he  may  create. 

Therefore,  this  scheme  of  selling  comes  within 
the  last  test  laid  down  by  Mr.  Justice  Clarke,  there 
is  no  further  use  remaining  in  the  company,  and  no 
responsibility  to  be  incurred  by  it. 

THE  CONTRACT  IS  ALSO  VOID  FOR  THE 
REASON  THAT  IT  IS  UNENFORCEABLE  AS 
LACKING  MUTUALITY. 

From  beginning  to  the  end  of  the  contract  there 
is  no  liability  or  obligation  on  the  part  of  the  com- 
pany toward  the  agent,  they  do  not  agree  to  furnish 
'any  cars  whatsoever,  or  any  parts;  the  contract 
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expressly  provides:  "no  legal  liability  to  fill  such 
requisitions  being  incured  mider  any  circum- 
stances."   (Contract,  par.  41.) 

A  contract  similar  in  its  lack  of  mutuality  of 
promise  and  undertaking  was  construed  in  the  case 
of 

ELLIS  vs.  DODGE  BROS.,  237  Fed.  860. 

The  court  said: 

"This  is  fatal  to  this  paper,  which  as  will  be 
seen  from  the  declaration  is  the  basis  of  the  suit. 
Morrow  vs.  Southern  Express  Co.,  101  Ga.  810,  28 
S.  E.  998;  Velie  Motor  Car  Co.  vs.  Koppmeier 
Motor  Co.,  194  Fed.  324,  114  C.  C.  A.  284,  Oakland 
Motor  Co.  vs.  Indiana  Automobile  Co.,  201  Fed.  499, 
121  C.  C.  A.  319.     *     *     * 

"So  that  we  come  to  the  proposition  as  to 
whether  or  not  there  has  been  such  performance  of 
the  contract  on  the  part  of  the  plaintiff  as  would 
prevent  the  defendant  Dodge  Bros.,  from  setting- 
up  a  lack  of  mutuality  in  the  agreement  between 
the  parties.  The  agreement  has  the  following  pro- 
vision: 

"  'This  agreement  shall  expire  by  limitation 
June  30,  1915,  or  may  be  cancelled  by  the  manufac-, 
turer  or  dealer  upon  fifteen  days'  written  notice. 
The  termination  or  cancellation  of  this  agreement 
will  immediately  act  as  a  cancellation  of  all  orders 
received  from  the  dealer  for  motor  cars  or  parts 
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which  liave  not  been   delivered  prior  to  the  date 
of  coneellatioii. ' 

"This  provision  would  Ix'  fatal  to  this  agree- 
ment, as  a  binding  contract  between  the  parties,  if 
it  was  not  otherwise  objectionable.  Yelie  Motor 
Car  Co.  vs.  Kopmeier  Motor  Car  Co.,  supra;  White 
Co.  vs.  American  Motor  Car  Co.,  11  Oa.  App.  285, 
75  S.  E.  345.  It  seems  to  me  that,  with  this  pro- 
vision in  the  contract  for  its  cancellation  by  either 
party,  and  vxithout  any  reason  given  therefor, 
simply  the  right  to  cancel  at  Avill,  it  would  be  prac- 
tically no  contract  at  all.  Even  if  there  were  an 
agreement  here  on  the  part  of  Dodge  Bros,  to  de- 
liver the  cars,  this  right  to  cancel  would  seem  to 
luillifv  any  such  agreement.  To  agree  to  do  some- 
thing and  reserve  the  right  to  cancel  the  agreement 
at  will  is  no  agreement  at  all." 

The  court  will  remember  a  similar  provision, 
paragraph  46,  in  the  contract  of  the  Ford  Motor 
Company. 

Coimsel  find  the  strongest  support  of  their  posi- 
tion in  the  cases  of 

BEMENT  vs.  NAT.  HARROW  CO.,  186  U. 
S.  70,  46  L.  Ed.  1059,  and 

HENRY  vs.  DICK  CO.,  224  U.  S.  1,  56  L. 
Ed.  645 

It  is  to  be  noted  that  the  first  of  these  cases 
arose  before  the  period  when  it  became  apparent 
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that  the  doctrine  they  promulgated  would  result  iu 
screening  attempts  to  create  monopolies  under 
patent  licenses,  and  that  the  doctrines  of  the  Dick 
case  were  supported  by  only  four  justices  of  the 
nine.  Mr.  Chief  Justice  AVhite  rendered  a  lengthy 
dissenting  opinion,  concurred  in  by  J.  J.  Hughes 
and  Lamar,  the  principles  of  which  have  since  been 
concurred  in  by  Mr.  Justice  Day,  who  did  not  sit  in 
the  Dick  case,  and  find  their  enunciation  in  the  Sani- 
tary Mfg.  Co.  case,  supra,  and  in  Bauer  vs.  O'Don- 
nell,  and  in  the  opinion,  to  which  no  dissent  was 
filed,  in  Straus  vs.  Am.  Pub.  Assn.,  and  finally  in 
Straus  vs.  Victor  Talking  Machine  Co.,  in  which 
the  entire  bench  concurred. 

It  will  thus  be  seen  that  ])ut  little  weight  can 
be  given  to  those  decisions.  AVhile  they  have  not 
been  expressly  overruled,  the  court  has  followed 
the  practice  so  often  observed  both  in  c(nu'ts,  law- 
yers and  laymen,  of  so  limiting  and  confining  the 
effect  of  mistaken  expressions  as  to  finally  rob 
them  of  all  significance. 

For  all  practical  purposes  Henry  a^s.  Dick  Co.,' 
has  ceased  to  be  the  law.     Such  is  the  view  evi- 
dently of  Judge  Hollister,  expressed  in 

FORD  MOTOR  CO.  vs.  UNION  MOTOR 
SALES  CO.,  225  Fed.  373,  where  that  learned 
judge  had  the  benefit  of  the  advice  and  opinion  of 
the  learned  Judson  Harmon,  ex-Attorney  General 
of  the  United  States,  and  the  equally  scholarly  Mr. 
Lucking,  then,  as  now,  of  counsel  for  the  Ford 
Motor  Company.     Although  the  case  is  a  recent  one. 
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is  exhaustive  on  tlie  point  in  issue  here,  although 
counsel,  in  their  able,  interesting  and  extensive 
brief  have  attempted  to  distinguish  all  cases  con- 
trary to  their  position,  and  although  it  involved 
their  client,  we  have  not  been  able  to  find  a  citation 
to  it  in  their  argument.  It  must  have  been  omitted 
through  inadvertence. 

JURISDICTION. 

This  court  has  no  jurisdiction  over  this  suit  for 
the  reason  that  it  does  not  appear  from  the  com- 
plaint that  the  matter  in  dispute  between  the  par- 
ties exceeds  the  sum  of  $3,000.00  exclusive  the  in- 
terest and  costs. 

The  only  allegations  on  the  subject  are  as  fol- 
lows: 

"The  amount  of  the  controversy  between  plain- 
tiff and  defendants  greatly  exceeds  the  sum  of 
$3,000.00."     (Abstract  of  Record,  page  4.) 

*'Nor  has  plaintiff  any  means  of  estimating  in 
money  the  damage  so  done  to  plaintiff,  its  agents, 
or  the  public,  nor  has  plaintiff  any  means  of  ascer- 
taining or  determining  as  to  how  many  persons  will 
be  deceived  in  the  future  by  the  continuance  and 
threatened  continuance  of  said  false  and  fraudulent 
advertisements  and  representations,  nor  how  many 
will  be  induced  to  purchase  cars  from  said  de- 
fendants by  reason  thereof,  nor  will  plaintiff  be  able 
to  determine  in  an  action  at  law  by  any  known 
measure  of  damages  the  sums  of  money  which  it 
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will  lose  by  reason  of  such  fraudulent  and  unfair 
method  of  doing  business,  and  phiintiff  therefore 
alleges  that  it  has  no  adequate  and  complete  remedy 
at  law  and  can  on.ly  obtain  relief  by  tlie  eq\iitable 
remedy  of  an  injunction  and  accounting."  (Ab- 
stract of  Record,  page  14.) 

It  appearing  from  the  complaint  that  the  plain- 
tiff does  not  know  and  cannot  ascertain  how  much 
it  is  or  will  be  damaged,  no  jurisdictional  amount  is 
pleaded.  The  allegation  in  the  4th  paragraph  of 
the  complaint  does  not  set  out  that  the  matter  in 
dispute  LESS  INTEREST  AND  COSTS,  exceeds 
$3,000.00. 

MAYER  vs.  COIIRS,  188  Fed.  443, 

is  in  point.  The  plaintiff  there  said  that  the 
amount  of  his  damage  were  pecul airly  within  the 
knowledge  of  the  defendant.  Judge  Rudkiii  said 
"such  averments  fail  to  show  that  the  jurisdictional 
amount  is  involved,"  and  sustained  a  demurrer  to 
the  bill. 


In, 


OHMAN  vs.   CITY   OF  NEW   YORK,    168 
Fed.  953,  961, 


Judge  Ray  said:  "A  person  may  not  confer  juris- 
diction on  the  Circuit  Court  of  the  United  States  by 
alleging  a  simple  trespass  and  placing  his  damages 
at  more  than  $2,000.00  when  it  is  perfectly  apparent. 
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on  the  face  of  the  complaint,  he  is  entitled  to  nomi- 
nal damages  only." 

Again  in, 

DUPREE  ET  AL.  vs.  LEGGETTE  ET  AL., 

140  Fed.  776, 

the  rule  was  stated  to  be : 

'*  'When  it  is  properly  before  the  court,  the  bill 
will  be  examined  as  required  by  the  act  of  Congress 
1888,  and,  if  the  jurisdictional  facts  do  not  affirma- 
tively appear  in  the  record,  the  bill  will  be  dis- 
missed. Bates,  Fed.  Equity  Proceedings,  par.  11, 
U.  S.  Comp.  St.  Tit.  13,  p.  511;  Act  March  3,  1887, 
c.  373,  par.  6,  24  Stat.  555;  Act.  Aug.  13,  1888,  c.  866, 
par.  866,  25  Stat.  436.' 

''After  this  an  amended  bill  and  answer  were 
filed,  and  the  depositions  taken.  An  examination 
of  the  original  bill  of  28  pages  and  the  amended  bill 
of  30  pages  typewritten  matter  shows  the  only  ex- 
pression to  be  found  setting  forth  the  matter  in  dis- 
pute, exclusive  of  interest  and  costs,  is  on  page  27 
of  the  amended  bill  as  follows:  'Complainants  are 
informed  and  believe  that  the  whole  of  said  lands, 
situated  as  they  are,  adjoining  an  incorporated 
town  and  improved  as  they  are,  are  worth  $12,000 
and  the  amount  demanded  by  them  herein  is  more 
than  $2,000.' 

The  jurisdiction  of  the  court  being  strictly  statu- 
tory the  words  of  the  statutes  or  form  prescribed 
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should  be  followed.  In  the  prayer  for  relief  there 
is  nothing  to  aid  the  bill  or  show  the  amount  in 
controversy,  nor  is  there  a  demand  for  any  amount.'' 
*  *  *  It  is  therefore  considered,  adjudged  and 
decreed  that  the  bill  herein  be  dismissed,  and  the 
defendants  recover  their  costs,  to  be  taxed  by  the 
clerk." 

THE  COMPLAINANT  DOES  NOT  PRAY  FOR 
AN  ACCOUNTING,  ASK  FOR  ANY  MONEY 
JUDGMENT  WHATSOEVER,  OR  ALLEGE 
THAT  THE  CONTRACT  TRADE-NAME  OR 
BUSINESS  IS  WORTH  MORE  THAN  $3,000.00 
EXCLUSIVE  OF  INTEREST  OR  COSTS. 

We  cite  the  court  to, 

BATTLE  vs.  ATKINSON,  115  Fed.  384,  385, 
and 

WINES  vs.  COBB  REAL  ESTATE  CO.,  128 
Fed.  198, 

to  the  same  effect  as  the  authorities  cited  hereto- 
fore, 

"The  decisions  of  this  court  require  that  the 
averment  of  jurisdiction  shall  be  positive — that  the 
dcML'laration  shall  state  expressly  the  fact  on  which 
jurisdiction  depends.  It  is  not  sufficient  that  juris- 
diction may  be  inferred  argumentative^  from  its 
averments." 

BROWN  vs.  KEENE,  8  Peters  110,  114;  also 
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ROBERTSON  ys.  CEASE,  97  U.  S.  6^6,  648,  . 
649; 

ANDERSON  vs.  WATT,  138  U.  S.  698,  702, 
703; 

CONTINENTAL  INS.  CO.  vs.  RHOADS,  119 
U.  S.  237,  239. 

HANFORD  vs.  DA  VIES,  163  U.  S.  273,  279. 


IN  CONCLUSION. 

The  bill  must  fail,  and  complainant  denied  the 
relief  sought. 

First.  Because  the  bill  does  not  disclose  juris- 
dictional facts. 

Second.  Because  the  contracts  to  be  upheld  are 
lacking  in  mutuality,  and  are  unenforceable. 

Third.  Because  the  scheme  disclosed  involves  no 
facts  different  from  those  passed  upon  in  the  Dr. 
Miles  Medical  Co.  case. 

Fourth.  Because  there  is  no  sufficient  allega- 
tion of  the  existence  of  patent  rights. 

Fifth.  Because  even  though  devices  manufac- 
tured b}^  complainant  were  in  fact  covered  by  valid 
and  subsisting  patents,  yet  the  contracts  being  but 
a  cover  of  a  scheme  to  fix  re-sale  prices,  are  invalid 
as  against  public  policy. 
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Sixth.  Because  a  court  of  equity  will  not  per- 
mit itself  to  be  used  as  a  means  of  enforcing  that 
which  is  unjust,  inequitable  and  improper. 

Respectfully, 

LITTLEFIELD  and  MAGUIRE, 

Attorneys  for  Defendants  and  Respondents. 
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PETITION  FOR  REHEARING. 

Rehearing  should  be  had  in  this  case  for  the 
reason  that  we  believe  it  plain  that  the  court  has 
proceeded  upon  a  misapprehension,  first — as  to 
the  nature  of  the  case,  and,  second — that  it  has 
enumerated  a  doctrine  of  law  which  finds  no  sup- 
port other  than  opinions  of  courts  which  have  been 
expressly  overruled  by  the  Supreme  Court  of  the 
United  States. 

The  case  may  be  divided  into  two  branches: 
first,  those  allegations  wherein  it  is  alleged  that  by 
the  use  of  various  signs  the  defendant  partnership 
claims  to  be  the  agent  of  the  plaintiff  corporation; 
and,  second,  the  allegations  that  the  defendant 
partnership  is  inducing  the  agents  or  sub-dealers 
of  the  plaintiff  corporation  to  violate  their  con- 
tracts. 

Inasmuch  as  this  is  an  action  for  injunctive 
relief  and  not  an  action  for  damages  by  reason  of 
acts  done,  it  would  appear  that  where  the  plead- 


ings  affirmatively  show  that  tlie  defendant  part- 
nersliip  either  has  not  or  is  not  continuing  in  the 
practices  complained  of,  that  no  ground  for  in- 
junction   lies.     The    pleading   of    a    party,    when 
contested  by  demurrer,  must  be  most  strongly  con- 
strued against  it.     Surely  if  he  bases  his  cause  of 
action  or  suit  upon  an  allegation  that  a  certain 
state  of  facts  exists,  and  then  later  on  in  his  plead- 
ing specifically  alleges  that  they  do  not  exist,  this 
contradiction   destroys   his   cause   of   action.     The 
plaintiff  complains  that,  unless  restrained  by  the 
court,  the  defendants  will  continue  to  mislead  the 
public  into  the  belief  that  they  are  authorized  Ford 
agents  of  plaintiff.      (See  paragraph   14  of  Bill 
of  Complaint.)      It  appears,  however,  that  subse- 
quent   to    the    institution    of    plaintiff-appellant's 
suit,  the  defendant  partnership  caused  to  be  in- 
serted in  the  Portland  "Oregonian"  and  the  "Ore- 
gon Journal"  an  advertisement  notifying  the  pub- 
lic generally  that  it  was  not  an  agent  of  the  Ford 
Motor   Company.      (See   Subdivision   "F,"   para- 
graph   15   of   amended   and   supplementary   com- 
plaint, and  Exhibit  "D.")      This  exhibit,  made  a 
part  of  their  complaint,  is  a  direct  contradiction  of 
their   allegation    that    the    defendant    partnership 
threatens  to  and  will  continue  to  hold  out  to  the 
public  that  it  is  agent  of  the  Ford  JNIotor  Com- 
pany. 

The  facts  of  the  case  are  that  up  to  February 
1,  1916,  the  defendant  partnership  was  a  distrib- 
utor in  the  City  of  Portland  for  the  plaintiff  cor- 
poration; that  the  word  "Ford"  painted  upon  the 
side  of  the  building  was  painted  there  during  the 
time  that  the  defendants  were  such  distributors, 
and  that  the  defendants  were  merely  selling  out 


the  cans  of  oil  with  the  labels  objected  to  which 
had  been  taken  in  stock  during  the  period  of  time 
when  they  were  sucli  distributors,  and  the  same 
thing  is  true  with  reference  to  the  advertisement 
in  the  telephone  directory.  It  is,  therefore,  ap- 
parent that  whatever  might  have  been  true  at  the 
time  the  supplemental  Bill  was  filed,  the  defend- 
ant partnership  had  entirely  ceased  the  conduct 
complained  of  and  had  notified  the  public  through 
public  advertisement  that  it  was  not  an  agent  of 
the  Ford  Motor  Company.  This  phase  of  the 
case  is,  therefore,  of  little  importance  and  was  not 
deemed  such  by  either  party  in  the  court  below. 

The  court  has  at  great  length  attempted  to 
justify  its  decision  to  hold  the  agency  contract  a 
valid  contract.  An  analysis  of  the  opinion  indi- 
cates that  the  court  justifies  its  decision  upon  the 
ground  that  the  85%  of  the  retail  purchase  price 
is  not  the  entire  consideration  which  the  Ford 
Motor  Company  receives  by  reason  of  the  con- 
tract. These  other  considerations  the  coiu't  does 
not  specifically  state,  but  it  is  quite  evident  that 
the}''  cannot  consist  in  other  than  the  observance  of 
the  territorial  restriction,  the  price  restriction,  and 
the  maintenance  of  repair  shop.  The  fact  that 
these  distributors  of  their  own  volition  do  not  ob- 
serve either  the  territorial  or  price  restrictions  in 
no  way  affects  their  ability  or  their  obligation  to 
maintain  a  repair  shop  and  to  fin*nish  this  service 
to  which  the  court  calls  attention.  It  is  also 
obvious  that  they  would  not  sell  for  less  than  the 
retail  price  to  anyone  unless  it  was  profitable  for 
them  to  do  so.  The  court  assumes  (an  assump- 
tion, by  the  way,  entirely  out  of  the  record)  that 
the  purchaser  desires  the  assurance  that  the  ar- 


tide  he  purchases  is  standard;  that  it  has  the 
maker's  guarantee  that  he  will  be  able  to  procure 
parts  and  accessories  as  he  may  need  them,  and, 
of  course,  that  no  question  will  be  raised  touching 
his  title.  The  court  says:  "Obviously  the  defend- 
ant could  not  give  a  prospective  purchaser  all  of 
these  assurances."  The  obviousness  of  the  matter 
is,  we  think,  entirely  open  to  question.  How  does 
the  court  know  that  the  assurance  of  Boone  & 
Company  that  the  article  is  standard  and  tliat  it 
has  the  maker's  guarantee  is  worthless?  What 
right  has  the  court  to  say  that  the  purchaser  can- 
not obtain  parts  and  accessories,  as  he  wants  them, 
from  Boone  &  Company?  What  right  has  the 
court  to  question  the  title  of  the  defendants  to 
these  cars  more  than  it  has  the  right  to  question 
the  title  of  the  plaintiff  to  the  cars?  What  does 
the  court  know,  as  a  court,  of  the  financial  stand- 
ing of  either  party  and  of  their  respective  abilities 
and  willingness  to  comply  with  their  contracts? 
Is  there  anything  in  the  pleadings  or  in  the  con- 
tract to  indicate  that  the  purchaser  obtains  either 
assurance  or  security  from  a  purchase  through  a 
regular  agency? 

Again  the  court  says:  "The  defendants  used 
plahitiff's  trade-mark  after  the  manner  of  a  regu- 
lar Ford  agency."  There  is  no  such  allegation  in 
the  complaint,  and  it  is  not  the  fact.  It  is  not 
alleged  that  the  word  "Ford,"  or  "Fords,"  ap- 
pearing upon  defendants'  building,  was  in  anywise 
similar  to  or  the  same  as  plaintiff's  trade-mark, 
the  script  "Ford." 

The  court  says:  "It  is  clearly  the  luiderstand- 
ing  of  the  parties  that  it  is  a  conditional,  restricted 
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sale  cand  tluat  the  title  passes  only  upon  the  com- 
pliance with  the  other  conditions,  as  well  as  that 
of  payino-  the  85%."  What  are  those  conditions? 
Are  there  any  other  conditions  than  that  the  car 
shall  have  been  sold  to  an  ultimate  user,  at  the 
price  fixed  by  the  company,  within  the  territory 
alloted  the  agency?  These  other  matters— of  ad- 
vertising, rent,  taxes,  and  repair  shops,  are  not  the 
conditions  tchich  mnst  be  met  before  title  passes, 
and  it  is  nowhere  claimed  in  the  contract  that  such 
is  the  case. 

The  court  admits  that  if  this  were  an  unpat- 
ented  article   the    scheme    of    selling   referred    to 
would  be  an  illegal  one,  and  illegal  for  two  reasons : 
first,  that  it  is  an  attempt  of  the  vendor  to  control 
the  re-sale  price  of  the  article;  and,  second,  that 
inasmuch  as  the  plaintiff  corporation  attempts  by 
its  restrictions  to  restrain  interstate  commerce,  it 
is  violating  the  Federal  laws  touching  that  subject. 
The  court  says  in  its  opinion,  in  effect,  that  inas- 
much as  there  are  other  automobiles  in  the  market 
it  cannot  be  said  that  the  plaintiff  corporation  has 
a  monopoly  over  automobiles  and,  therefore,  dis- 
tinguishes the  case  at  bar  from  the  case  of  Motion 
Picture   Company  vs.   Universal   Film   Manufac- 
turing Company,  where  the  device  was  an  essen- 
tial one  for  the  operation  of  moving  picture  ma- 
chines.    That  the  distinction  is  not  a  true  one  is 
apparent   from   the   fact   that   the   same    doctrine 
of  law  applied  to  the  motion  picture  patents  case 
was  applied  to  the  Victor  Talking  Macliine  case. 
Surely  it  cannot  be  contended  that  the  talking  ma- 
chine made  by  the  Victor  Talking  Machine  Com- 
pany is  the  only  talking  machine  on  the  niarket 
and  that  it  is  not  subject  to  competition.     It  is  a 
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matter  of  common  knowledge  that  there  are  at 
least  fifteen  or  twenty  other  varieties  of  talking 
machines  upon  the  market — in  fact,  the  Victor 
Talking  JNIachine  Company  has  a  rival  of  prac- 
tically the  same  strength  in  the  Edison  Phono- 
graph Company. 

To  say  that  the  Ford  automobile  is  in  compe- 
tition with  a  Packard,  a  Pierce- Arrow,  a  Hal- 12, 
a  Chalmers,  a  Cadillac,  or  a  Mercedes — cars  cost- 
ing from  three  to  ten  times  as  much,  is  to  say 
that  a  cayuse  pony  worth  $50.00  competes  with  a 
$25,000  race  horse. 

We  believe  the  court  labors  under  misappre- 
hensions as  to  the  meaning  of  the  statement  found 
in  the  Victor  Talking  Machine  case.  The  court 
says : 

"In  the  Victor  Talking  INIachine  case, 
supra,  the  court  (referring  to  the  Supreme 
Court  of  the  United  States)  said:  'The  ab- 
stract of  the  bill  which  we  have  given  makes 
it  plain  that  whatever  rights  the  plaintiff  has 
against  the  defendants  must  be  derived  from 
the  'License  Notice'  attached  to  each  ma- 
chine, for  no  contract  rights  existed  between 
them.'  " 

The  mistake  under  which  we  believe  this  court 
has  labored  is  a  total  misapprehension  of  the  facts 
as  shown  in  the  Victor  Talking  Machine  case. 

This  court  has  assumed  that  the  only  question 
there  involved  was  whether  or  not  a  patentee  could 
by  a  license  notice  limit  the  use  to  which  a  ma- 


chine  could  be  put  or  the  price  or  royalty  which 
the  "distributor"  should  receive  for  an  assignment 
of  that  license  to  an  "ultimate  user." 

The  court  further  assumes  (opinion,  page  14) 
that  there  was  not  involved  in  the  case  any  ques- 
tion of  a  contract  between  the  manufacturing 
patentee  and  his  distributors.  Such,  however,  is 
not  the  case.  The  first  two  pages  of  the  Supreme 
Court's  decision  is  taken  by  a  recital  of  the  Victor 
Talking  Machine  Company's  method  of  conduct- 
ing its  business. 

We  quote  from  the  decision: 

"The  plaintiff  in  its  bill  alleges:  *  *  * 
that  for  the  purpose  of  marketing  these  machines 
to  the  best  advantage  about  August  1,  1913,  it 
adopted  a  foinn  of  contract  which  it  calls  a  'license 
contract/  and  a  form  of  notice  called  a  'License 
Notice,'  under  which  it  alleges  all  of  its  machines, 
have  since  that  date  been  furnished  to  dealers  and 
to  the  public. 

"This  'License  Notice'  which  is  attached  to 
each  machine  and  is  set  out  in  full  in  the  bill,  de- 
clares that  the  machine  to  which  it  is  attached  is 
manufactured  imder  patents,  is  licensed  for  the 
term  of  the  patent  under  which  it  is  licensed  hav- 
ing the  longest  time  to  run,  and  may  be  used  only 
with  sound  records,  sound  boxes,  and  needles  man- 
ufactmed  by  the  plaintiff;  that  only  the  right  tc 
use  the  machine  'for  demonstrating  purposes'  is 
granted  to  'distributors'  (wholesale  dealers),  but 
that  these  'distributors'  may  assign  a  like  right  to 
the  'public'  or  to  'regularly  licensed  Victor  dealers' 
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(retailers)  'at  the  dealer's  regular  discount  roy- 
alty'; that  the  'dealers'  may  convey  the  'license  to 
use  the  machine'  only  when  a  'royalty'  of  not  less 
than  $200  shall  have  been  paid,  and  upon  the  'con- 
sideration' that  all  of  the  conditions  of  the  'license' 
shall  have  been  observed;  that  the  title  to  the  ma- 
chine shall  remain  in  the  plaintiff  which  sliall  have 
the  right  to  repossess  it  upon  breacli  of  any  of  the 
conditions  of  the  notice,  by  paying  to  the  user  the 
amount  paid  by  him  less  five  per  cent  for  each  year 
that  the  machine  has  been  used.     *     *     * 

"The  contract  between  the  plaintiff  and  its 
dealers  is  not  set  out  in  full  in  the  bill,  but  it  is 
alleged  that  since  August  1st,  1913,  the  plaintiff 
has  had  with  each  of  its  7,000  licensed  dealers  a 
tvritten  contract  in  which  all  the  terms  of  the 
'License  Notice'  are  in  substance  repeated  and  in 
addition  it  is  alleged  that  each  dealer  'if  he  has 
signed  the  assent  thereto'  is  authorized  to  dispose 
of  any  machines  received  from  the  plaintiff  di- 
rectly or  through  a  paramount  distributing  'dealer,' 
but  subject  to  all  of  the  conditions  expressed  in  the 
'License  Notice,'  It  is  alleged  that  this  contract 
contains  the  provision  that  'a  breach  of  any  of  the 
conditions  on  the  part  of  a  distributor  will  render 
him  liable,  not  only  for  an  infringement  of  the 
patent,  but  to  an  action  on  the  contract  or  other 
proper  remedy.'  " 

After  reading  that  language  how  can  this 
court  say  that  there  was  not  involved  in  the  Talk- 
ing Machine  Company  case  anything  more  than 
the  'License  Notice'  theory. 

In  that  case  the  company  specifically  reserved 
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title  in  itself  for  a  long  period  of  years ;  having  the 
right  to  use  and  vend  its  patented  machine,  it 
deemed  it  had  the  right  to  vend  not  the  title  to 
its  machine  hut  only  the  right  to  use  it  under  cer- 
tain conditions. 

The  Victor  Talking  Machine  Company  doubt- 
less had  in  mi.i'd  the  same  "considerations"  which 
under  such  a  system  of  marketing  would  accrue  to 
it,  as  this  court  has  so  ably  delineated  in  its  opinion, 
to-wit:  that  the  purchaser  "desires  the  assurance 
that  the  article  he  purchases  is  standard,  that  it  has 
the  maker's  guarantee,  that  he  will  be  able  to  pro- 
cure parts  and  accessories  as  he  may  need  them, 
and,  of  course,  that  no  question  will  be  raised 
touching  his  title." 

The  Victor  Talking  Machine  Company  doubt- 
less felt  of  the  same  opinion  as  this  court  that  "it 
may  decline  to  deal  with  the  trade  at  all,  and, 
dispensing  with  middlemen,  sell  directly  to  users, 
by  mail,  or  through  traveling  salesmen  or  local 
agents.  Accordingly  it  may  lawfully  appoint  an 
agent  authorized  to  sell  its  cars  (talking  ma- 
chines), limiting  his  authority  to  sales  within  a 
prescribed  territory,  and  to  users,  and  for  a  fixed 
price;  and  it  may  impose  as  one  of  the  conditions 
of  sale  that  it  will  not  pass  title  except  to  the  ulti- 
mate user  and  after  such  price  has  been  paid 
in  full." 

Undoubtedly  the  Victor  Talking  Machine 
Company  was  of  the  opinion  that  even  though  its 
contract  might  be  construed  as  effecting  a  sale, 
yet,  as  this  court  says: 
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"It  is  clearly  the  understanding  of  the  parties 
that  it  is  a  conditional  or  restricted  sale,  and  that 
the  title  to  the  cars  (talking  machines)  passes  only 
upon  a  compliance  with  the  other  conditions  as 
well  as  that  of  paying  the  eighty-five  per  cent 
(there  a  royalty  of  $200)." 

We  can  go  even  further  without  in  the  least 
straining  our  analogy.  We  doubt  not  that  these 
manufacturers  deluded  themselves  as  to  their  own 
real  objects  by  making  use  of  language  quite  simi- 
lar to  that  used  by  this  court: 

"But  were  it  otherwise,  what  benefit  would  re- 
sult to  the  public  by  opening  the  door  for  the 
bushwhacking  competition  which,  and  which  only, 
is  likely  to  follow?  It  is  to  be  borne  in  mind  that 
the  plaintiff  (Victor  Talking  Machine  Co)  has  no 
monopoly  of  the  automobile  (phonograph)  busi- 
ness, but  only  of  one  out  of  almost  innumerable 
kinds  of  cars  (phonographs),  all  differing  in  de- 
tail one  from  the  other,  but  of  the  same  general 
type  and  all  designed  to  be  used  in  the  same  gen- 
eral mannei',  and  for  the  same  general  purpose." 

Is  there  any  point  of  distinction  between  the 
product  of  the  Ford  JNIotor  Company  and  that  of 
the  Victor  Talking  ^lachine,  so  far  as  competition 
and  necessity  to  the  public  are  concerned?  The 
Victor  talking  machine  has  many  rivals,  one  of 
them,  Edison's  Columbia  Phonograph,  of  almost 
equal  commercial  strength  and  of  practically  the 
same  popularity  with  the  public.  In  fact  so  great 
is  the  competition  that  the  Patent  Office  main- 
tains a  division  of  examiners  whose  sole  work  is 
the  examination  of  patents  to   phonographs   and 
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talking  machines. 
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Nor  can  the  musical  sense  of  the  American 
people  be  said  to  have  become  so  far  developed 
that  a  phonograph  has  become  a  necessity.  If,  as 
has  been  said,  a  "necessity"  is  that  which  we  think 
we  must  have,  I  doubt  not  that  the  average  Amer- 
ican family  when  called  upon  to  choose  between 
its  car  and  its  Victrola,  would  unhesitatingly  pass 
by  the  "music  box"  and  award  the  crown  to  the 
automobile. 

There  is  nothing  that  the  court  says  in  its 
opinion  that  could  not  with  equal  justice  and  pro- 
priety be  said  of  the  Victor  Talking  Machine 
Company. 

Another  error  into  which  the  court  fell,  will, 
we  have  no  doubt,  be  apparent  when  the  court  re- 
examines the  Talking  Machine  case. 

The  Supreme  Court  said: 

"As  to  the  defendants,  the  bill  alleges  that  they 
conduct  a  large  mercantile  business  in  New  York 
City;  that  "jciih  full  knowledge  of  the  terms  of  the 
contract,  as  described,  between  the  plaintiff  and 
its  distributors,  and  of  the  'License  Notice'  at- 
tached to  each  machine  the  defendants  'being  mem- 
bers of  the  general  unlicensed  public'  and  having 
no  contract  relation  with  the  plaintiff,  or  w^ith  any 
of  its  licensed  distributors  or  licensed  dealers, 
induced  'covertly  and  on  various  preteiisesf  one  or 
more  of  plaintiffs  licensed  distributors  or  dealers 
to  violate  his  or  their  contracts  with  the  plaintiff, 
providing   that   no   machines   should   be   delivered 
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to  any  unlicensed  member  of  the  general  public 
until  the  full  license  price  stated  in  the  'License 
Notice'  affixed  to  each  machine  was  paid,  and 
thereby  obtained  possession  of  a  large  number  of 
such  machines  at  much  less  than  the  prices  stated 
in  the  'liicense  Notice';  that  under  the  terms  of 
the  said  license  AGllEEMENT  and  notice,  they 
have  no  title  to  the  same,  and  that  they  have  sold 
large  numbers  thereof  to  the  public  and  are  pro- 
posing and  threatening  to  dispose  of  the  remainder 
of  those  which  they  have  acquired  to  the  'im- 
licensed  general  public,'  at  much  less  than  the 
price  stated  in  the  notice  affixed  to  each  machine." 

It  is  thus  apparent  that  the  Victor  Talking 
Machine  were  not  claiming  alone  under  a 
license  notice.  They  allege  a  contract,  they  allege 
that  the  defendant  Straus  had  knowledge  of  the 
contract,  and  that  he  had  induced  the  distributors 
to  that  contract  to  violate  the  same  and  dispose  of 
their  machines  to  him  at  less  than  the  price  fixed 
in  their  contract. 

It  is  on  identical  facts  that  the  plaintiff  in  the 
case  at  bar  seeks  to  gain  injunctive  relief — facts 
which,  though  insufficient  in  the  mind  of  the 
Sujireme  Court  of  the  United  States,  seem  to 
have  been  sufficient  in  the  mind  of  Your  Honors. 

This  court  has  taken  the  position  that  in  the 
Victor  Talking  Machine  case,  the  question  before 
the  court  was  whether  or  not  a  license  notice  sys- 
tem of  doing  business  was  valid.  Again,  we  re- 
spectfully submit,  Your  Honors  have  misconceived 
the  scope  of  that  decision. 
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Mr.  Justice  Clarke,  on  that  point  says: 

"It  is  apparent  from  the  foregoing  statement 
that  we  are  called  upon  to  determine  whether  the 
system  adopted  by  the  plaintiff  was  selected  as  a 
means  of  securing  to  the  owner  of  the  patent  that 
exclusive  right  to  use  its  invention  which  it  granted 
through  the  patent  law,  or,  whether,  under  color 
of  such  a  purpose,  it  is  a  device  unlawfully  re- 
sorted to  in  an  effort  to  profitably  extend  the 
scope  of  its  patent  at  the  expense  of  the  general 
public." 

In  fact  we  have  found  no  case  where  the  Su- 
preme Court  has  ever  held  that  a  license  notice  is 
of  no  avail  when  it  is  used  in  a  bona  fide  attempt 
to  retain  in  the  patentee  the  exclusive  right  to 
manufacture,  vend,  or  use  its  product.  It  has 
only  been  where  such  a  notice  has  been  a  part  of 
a  mere  price  fixing  scheme — where  it  is  sought  to 
fix  retail  prices  after  the  patentee  has  received  his 
price,  that  the  Supreme  Court  has  held  them  in- 
valid. 

Had  the  transactions  of  the  Victor  company 
been  such  as  to  impress  the  Supreme  Court  that 
the  contract  between  the  company  and  its  "Dis- 
tributors" was  in  good  faith,  a  conveyance  of  only 
a  right  to  use,  and  not  a  scheme  to  disguise  a  sale 
under  the  form  of  a  "license  to  use,"  the  court 
would  have  been  compelled  to  sustain  the  plain- 
tiff's bill  of  complaint. 

Had  they  considered  a  true  "license,"  then  the 
Supreme  Court  would  have  held  that  the  distrib- 
utor did  not  receive  full  title  to  the  machine,  and 
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not  having  received  title  he  could  not  convey  it  to 
the  Straus  concern;  if  the  Straus  concern  were 
informed  or  put  on  guard  by  any  instrumentality, 
whether  by  word  of  mouth,  recording  of  the  li- 
cense, or  by  a  notice  placed  upon  the  machine 
itself — then  that  concern  got  no  better  title  than 
the  "distributor"  whom  it  had  tempted  to  break 
its  contract  with  the  patentee— and  the  Victor 
Talking  Machine  Company  would  have  had  a  per- 
fect cause  of  suit  for  injunction,  accounting  and 
decree  for  dantages. 

But  the  court  properly  held  that  the  recitations 
in  this  Notice  were  untrue,  that  the  conditions 
there  were  a  mere  blind,  that  the  title  which  the 
"Distributor"  received  from  the  patentee  was  not 
conditional;  that  the  transaction  was  a  sale;  and, 
finally,  that  being  a  sale  the  attempt  to  fix  the 
retail  price  or  "royalty"  conflicted  NOT  with  the 
anti-trust  law,  but  with  the  old  doctrine  of  the 
common  law  that  restraints  upon  alienation  are 
odious  and  will  not  be  upheld. 

We  have  read  with  interest  Judge  Dietrich's 
views  upon  the  advisability  of  stifling  competition 
among  retailers,  and  the  benefits  which  accrue  to 
the  public  in  permitting  a  manufactiu'cr  to  dictate 
not  only  what  he  shall  receive  for  his  product  but 
also  what  the  general  public  shall  pay  for  it.  The 
doctrine  so  announced,  if  sound,  applies  as  well  to 
unpatented  as  to  patented  articles.  In  fact  the 
evil  of  "bushwhacking  competition,"  to  use  Judge 
Dietrich's  trenchant  language,  is  more  a])parcnt 
and  more  odious  in  the  case  of  the  manufacturer 
who  has  borne  the  burden  of  long  and  expensive 
advertising  and  selling  campaigns  to  establish  his 
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market  for  an  unpatented  product  than  in  the 
case  of  the  patentee  who  at  least  has  a  monopoly 
in  the  manufacture  of  his  product,  and  who  has  a 
statutory  grant  to  dictate  what  he  will  receive  for 
his  product. 

The  doctrine  this  court  has  annunciated  is  the 
law  of  Germany,  the  arguments  advanced  in  its 
favor  by  Judge  Dietrich  have  been  the  arguments 
offered  in  support  of  the  Stephens  Bill,  so  often 
proposed  to  Congress,  but  the  Congress  has  con- 
sistently declined  to  adopt  such  a  policy  as  the 
economic  policy  of  the  United  States. 

The  question  is  a  political  one,  and  until  such 
time  as  that  branch  of  the  government  having  jiu*- 
isdiction  over  such  questions  of  policy  sees  fit  to 
change  it,  we  submit  that  the  court  cannot  properly 
concern  itself  with  its  expediency. 

This  is  the  view  of  the  Supreme  Court,  which 
sweeps  aside  argument  on  the  question  by  these 
words : 

"The  object  of  the  notice  is  said  to  be  to 
effectually  maintain  prices  and  to  prevent  ruinous 
competition  by  the  cutting  of  prices  in  sales  of  tlie 
patented  article.  THAT  SUCH  PURPOSE 
COULD  NOT  BE  ACCOMPLISHED  BY 
AGREEMENTS  CONCERNING  AR- 
TICLES NOT  PROTECTED  BY  THE 
PATENT  MONOPOLY  WAS  SETTLED 
BY  THIS  COURT  IN  THE  CASE  OF  DR. 
MILES  MEDICAL  CO.  VS.  PARK  &  SONS 
CO.,  220  U.  S.  373,  in  which  it  was  held  that  an 
attempt  to  thus  fix  the  price  of  an  article  of  gen- 
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eral  use  would  be  against  public  policy  and  void. 
It  was  doubtless  within  the  power  of  Congress  to 
confer  the  right  of  restriction  upon  a  patentee. 
HAS  IT  DOXE  SO?  The  question  has  not 
been  determined  in  any  previous  case  in  this  case 
so  far  as  wc  are  aware,     *     *     *" 

In  other  words,  the  question  before  the  court 
is  whether  or  not  the  exclusive  right  to  "vend," 
given  by  the  patent  statute,  includes  the  right,  by 
contract  or  otherwise,  to  fix  the  re-sale  price. 
The  Supreme  Court  in  the  case  of  Bauer  vs. 
O'Donnell  quoted  with  approval  the  language  of 
Adams  vs.  Burke,  17  Wallace  453: 

"*  *  *  wlien  the  patentee,  or  the  person 
having  his  rights,  sells  a  machine  or  instrument 
whose  sole  value  is  in  its  use,  he  receives  the  con- 
sideration for  its  use  and  he  parts  with  the  right 
to  restrict  that  use.  The  article,  in  the  language 
of  the  court,  passes  without  the  limit  of  the  monop- 
oly. That  is  to  say,  the  patentee  or  his  assignee 
having  in  the  act  of  sale  received  all  the  royalty 
or  consideration  which  he  claims  for  the  use  of  his 
invention  in  that  particular  machine  or  instrument, 
it  is  open  to  the  use  of  the  purchaser  without  fur- 
ther restriction  on  account  of  the  monopoly  of  the 
patentees." 

The  court,  therefore,  answers  in  the  negative 
the  question  which  he  put  and  which  we  have 
quoted. 

The  court  cites  the  case  of  United  States  vs. 
Keystone  Watch  Company,  218  Fed.  502-514,  a 
case  based,  as  the  citation  shows,  upon  Henry  vs. 
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Dick  Co.,  224  U.  S.  1,  and  Bement  vs.  National 
Harrow  Co.,  186  U.  S.  70.  The  Supreme  Court, 
in  Bauer  vs.  O'Donnell,  supra,  held  specifically 
that  Bement  vs.  National  Harrow  Company  did 
not  involve  the  question  of  the  right  under  the 
patent  law,  and  the  Supreme  Court,  in  Straus 
vs.  Victor  Talking  jNIachine  Company,  specifically 
overrules  Henry  vs.  Dick,  but  this  court  has  en- 
tirely overlooked  and  neglected  in  its  decision 
Straus  vs.  American  Publishing  Association,  231 
U.  S.  222,  a  case  which  involved  directly  the  ques- 
tion of  contracts  and  not  the  question  of  notice, 
and  dismisses  it  in  its  opinion  with  the  statement 
that  the  question  there  was  merely  a  question  of 
conspiracy  covering  a  patented  article.  Surely  if 
a  contract  as  to  one  copyrighted  book  is  legal,  the 
publishers  would  have  a  right  to  make  a  similar 
contract  with  every  copyrighted  book  they  had. 
If  the  Ford  Motor  Company  were  manufacturing, 
under  Letters  Patent,  85%  of  the  different  kinds 
of  motor  cars  made  in  the  United  States,  their 
right  to  fix  the  retail  price  certainly  would  not  be 
limited  by  reason  of  the  fact  that  they  owned  more 
than  one  patent.  What  they  could  do  with  one 
patent  they  could  do  with  another.  If  the  court's 
contention  is  correct,  the  more  ingenious  a  man  is, 
the  more  fertile  his  brain,  the  more  cunnincr  his 
mechanical  senses,  the  more  is  he  handicapped 
under  oiu'  laws.  If  he  has  only  enough  genius  to 
produce  one  invention,  he  may  fix  the  retail  price; 
if  he  be  a  genius  like  Edison  and  is  responsible  for 
a  hundred — he  is  prohibited  from  so  doing.  If 
there  were  but  one  copyrighted  book  those  pub- 
lishers, according  to  this  court's  construction  of 
the  law,  would  have  the  right  to  enter  into  a  con- 
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tract ;  if  they  had  entered  into  a  thousand  different 
contracts  among  themselves,  each  covering  but  one 
book,  then  their  scheme  would  not  have  been  sub- 
ject to  attack.  Surely  that  cannot  be  the  law. 
What  may  be  done  in  a  series  of  contracts  may  be 
done  in  one  contract.  The  fact  still  remains  that 
the  basis  of  all  these  decisions  is  that  a  patent  or 
copyright  proprietor  who  has  received  the  full 
price  for  his  machine  cannot  control  the  re-sale 
price. 

In  conclusion,  we  beg  from  the  court  a  fur- 
ther consideration  of  this  case.  We  have  attacked 
the  court's  decision  and  conclusions  with  a  temerity 
that  may  perhaps  be  charged  to  youth  and  inex- 
perience, but  we  are  convinced  that  the  decision 
as  rendered  is  erroneous  and  that  it  should  be 
modified  and  a  rehearing  had. 

Robert  F.  Maguire, 
Attorney  for  liespondents. 
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Citation. 
UNITED  STATES  OF  AMERICA —ss. 

The   President    of   the    United    States    to   Kellar- 
Thomason  Company,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  order  al- 
lowing an  appeal  entered  and  of  record  in  the  clerk's 
office  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
in  suit  in  Equity  No.  B-65  therein,  and  wherein  you 
are  plaintiff  and  appellee,  Frank  P.  Snow  and  Frank 
S.  Livingston,  doing  business  as  partners  under  the 
name  of  Snow  Manufacturing  Company,  are  defend- 
ants, and  appellants,  to  show  cause,  if  any  there  be, 
why  the  decree  of  said  Court  made  and  entered  May 
25th,  1916,  granting  and  allowing  to  plaintiffs  an  in- 
junction against  defendants  as  in  said  decree  set 
forth  should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  OSCAR  A.  TRIPPET, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  this  22d  day  of 
June,  1916. 

OSCAR  A.  TRIPPET, 
United  States  District  Judge. 


2        Frank  P.  Snow  and  Frank  S.  Livingston 

Received  a  copy  of  the  foregoing  Citation  this  26th 
day  of  June,  1916. 

CHARLES  C.  MONTGOMERY, 
Solicitor  for  Plaintiff  and  Appellee.     [5*] 

[Endorsed]:  No.  B-65.  United  States  District 
Court,  Southern  District  of  California,  Southern 
Division.  Kellar-Thomason  Company,  Plaintiff,  vs. 
Frank  P.  Snow  and  Frank  S.  Livingston,  Doing  Busi- 
ness as  Partners  Under  the  Name  of  Snow  Man- 
ufacturing Company,  Defendants.  In  Equity.  Cita- 
tion. Filed  June  26,  1916.  Wm.  M.  Van  Dyke, 
Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk.     [6] 


Names  and  Addresses  of  Attorneys. 
For  Appellants: 

FREDERICK  S.  LYON,  Esq.,  509  Merchants' 
Trust  Building,  Los  Angeles,  California. 
For  Appellee : 

CHARLES    C.    MONTGOMERY,    Esq.,    908 
Security  Building,  Los  Angeles,  California. 
[7] 

*Pagc-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Eecord. 
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In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

No.  B-65— IN  EQUITY. 

KELLAR-THOMASON    COMPANY,    a    Corpora- 
tion, 

Complainant, 

vs. 

FRANK  P.  SNOW  and  FRANK  S.  LIVINGSTON, 

Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  COMPANY, 

Defendants.     [8] 

United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY. 

KELLAR-THOMASON    COMPANY,    a    Corpora- 
tion, 

Complainant, 
vs. 

FRANK  P.  SNOW  &  FRANK  S.  LIVINGSTON, 

Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  CO., 

Defendants. 

Bill  of  Complaint. 
To  the  Honorable  the  Judges  of  the  District  Court  of 
the  United  States,  for  the  Ninth  Circuit,  in  and 
for  the  Southern  District  of  California,  Southern 
Division : 
The  Kellar-Thomason   Company,   a   corporation 
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organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  having  its  prin- 
cipal place  of  business  in  the  city  of  Los  Angeles, 
county  of  Los  Angeles,  State  of  California,  complain- 
ant, brings  this  its  bill  of  complaint  against  Frank  P. 
Snow  and  Frank  S.  Livingston,  doing  business  as 
partners  under  the  name  of  Snow  Manufacturing 
Co.,  having  its  principal  place  of  business  at  Los  An- 
geles, county  of  Los  Angeles,  State  of  California,  de- 
fendants, and  thereupon  complaining  shows  unto 
your  Honors : 

I. 
That  heretofore,  to  wit,  prior  to  the  29th  day  of 
October,  1910,  one  Geo.  E.  Kellar  of  Los  Angeles, 
California,  was  the  original,  first  and  sole  inventor 
of  a  new  and  useful  irrigating  connection,  not  known 
or  used  by  others  before  his  invention  or  discovery 
thereof,  or  patented  or  described  in  any  printed  pub- 
lication in  the  United  States  of  America,  or  in     [9] 
any  foreign  country  before  his  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  applica- 
tion for  letters  patent  thereon,  in  the  United  States 
of  America,  or  in  public  use  or  on  sale  in  the  United 
States  of  America  for  more  than  two  years  prior  to 
the  said  application  for  letters  patent  therefor,  and 
not  abandoned. 

11. 
That  the  said  Geo.  E.  Kellar  so  being,  the  original 
first  and  sole  inventor  of  the  said  irrigating  connec- 
tion, heretofore,  to  wit,  on  the  29th  day  of  October, 
1910,  made  application  in  writing  in  due  form  of  law 
to  the  Commissioner  of  Patents,  in  accordance  with 
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the  then  existing  laws  of  the  United  States,  made  and 
provided,  and  complied  in  all  respects  with  the  con- 
ditions and  requirements  of  said  laws,  that  there- 
after such  proceedings  were  duly  and  regularly  had 
and  taken  in  the  matter  of  such  application  that,  to 
wit,  on  the  30th  day  of  Januar}^  1912,  letters  patent 
of  the  United  States  of  America,  No.  1,016,159  and 
bearing  date  of  the  30th  day  of  January,  1912,  were 
duly  and  regularly  granted  and  issued  by  the  Gov- 
ernment of  the  United  States  to  the  said  Geo.  E. 
Kellar,  whereby  there  was  granted  and  secured  to 
the  said  Geo.  E.  Kellar,  his  heirs  and  assigns  for  the 
full  term  of  seventeen  (17)  j^ears  from  and  after  the 
30th  day  of  January,  1912,  the  sole  and  exclusive 
dight,  liberty  and  privilege  to  make,  use  and  vend  the 
said  invention  throughout  the  United  States  of 
America  and  the  Territories  thereof;  that  the  said 
letters  patent  were  issued  in  due  form  of  law  under 
the  seal  of  the  United  States  Patent  Office  and  duly 
signed  by  the  Acting  Commissioner  of  Patents,  as 
will  m.ore  fully  and  at  large  appear  from  the  orig- 
inal letters  patent  or  a  duly  certified  copy  thereof 
w^hich  are  ready  in  court  to  be  produced  by  your 
orator,  and  that  prior  to  the  grant,  issuance  and  de- 
livery of  the  said  letters  patent,  all  proceedings  were 
had  and  taken  which  were  required  by  law  to  be  had 
and  taken  prior  to  the  issuance  of  letters  patent 
for  new  and     [10]     useful  inventions. 

III. 
Your  orator  further  shows  unto  your  Honors  that 
by  an  instrument  in  writing  in  due  form  of  law,  and 
signed  and  dehvered  by  Geo.  E.  Kellar,  the  said  Geo. 


6  Frank  P.  Snow  and  Frank  S.  Livingston 
E.  Kellar,  did,  on  the  4th  day  of  January,  1912,  sell, 
assign  and  transfer  unto  the  Kellar-Thomason  Mfg. 
Company,  all  his  right,  title  and  interest  in  the  said 
invention  and  in  and  to  the  said  letters  patent,  issued 
therefor,  together  with  all  rights  of  action,  claims  or 
demands  arising  out  of  or  accruing  from  said  letters 
patent  in  any  manner  whatsoever;  that  said  instru- 
ment in  writing  was  duly  and  regularly  recorded  in 
the  United  States  Patent  Office.  That  thereafter  by 
an  instrument  in  writing  in  due  form  of  law  and 
signed  and  delivered  by  the  Kellar-Thomason  Man- 
ufacturing Company,  the  said  Kellar-Thomason  Mfg. 
Company  did,  on  the  1st  day  of  March,  1912,  sell,  as- 
sign and  transfer  unto  the  Kellar-Thomason  Com- 
pany all  its  right,  title  and  interest  in  and  to  the  said 
invention  and  unto  the  said  letters  patent,  issued 
therefor,  together  with  all  rights  of  action,  claims  or 
demands  arising  out  of  or  accruing  from  said  letters 
patent  in  any  manner  whatsoever;  and  that  your 
orator  is  now  the  sole  and  exclusive  owner  of  said 
letters  patent  and  of  all  rights  thereunder. 

IV. 
That  the  said  invention  so  set  forth,  described  and 
claimed  in  and  by  the  said  letters  patent  No.  1,016,159 
aforesaid  is  of  great  value  and  has  been  extensively 
practiced  by  your  orator  and  that  since  the  grant, 
issuance  and  delivery  of  the  said  letters  patent,  the 
said  irrigating  connections  have  gone  into  great  and 
extensive  use,  and  your  orators  have  sold  large  [11] 
numbers  thereof,  and  upon  each  and  every  one  of  the 
irrigating  connections,  so  manufactured,  used  or  sold 
by  your  orator,  the  word  "patented,"  together  with 
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the  day  and  date  of  the  issuance  of  said  letters  pat- 
ent, to  wit,  30th  day  of  January,  1912,  has  been 
marked  and  stamped  thereon  thereby  notifying  the 
pubUc  of  said  letters  patent;  and  the  said  defendant 
has  been,  long  prior  to  the  commencement  of  this 
suit,  notified  in  writing  of  the  grant,  issuance  and 
delivery  of  said  letters  patent  No.  1,016,159,  and  of 
the  rights  of  your  orator  thereunder,  and  demand 
has  been  made  upon  him  to  respect  the  >said  letters 
patent  and  not  infringe  thereon,  but  notwithstanding 
such  notice,  the  defendant  has  continued  to  make, 
use  and  sell  irrigating  connections,  embodying  the 
said  invention,  as  hereinafter  more  particularly  set 
forth. 

The  patent  No.  1,016,159  as  aforesaid  and  referred 
to  as  a  connection  for  irrigating  device,  is  in  fact  a 
patent  comprising  and  embracing  the  combination  or 
the  use  of  an  annular  flange  as  part  of  an  irrigating 
value  or  gate.  Said  annular  flange  being  properly 
attached  to  the  frame  of  said  valve  or  gate  and  being 
of  sufficient  size  to  enable  the  user  to  place  said  flange 
over  the  end  or  at  the  end  of  a  water  or  irrigating 
main  and  to  leave  a  sufficient  space  between  the  in- 
side  of  said  flange  and  the  outside  of  the  end  of  said 
pipe  to  be  filled  with  a  cementitious  filler,  which 
cementitious  filler  serves  the  purpose  of  securely 
fastening  or  binding  the  water-gate  or  valve  on  or  at 
the  end  of  an  irrigating  pipe  or  water-main. 

V. 

And  your  orator  further  shows  unto  your  Honors 
that  the  trade  and  public  have  generally  respected 
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and  acquiesced  in  the  validity  and  scope  of  said  letters 
patent  No.  1,016,159,  and  the  exclusive  right  of  your 
orator  therein  and  thereunder,  and  save  and  except 
for  the  infringement  thereof  by  the  defendant,  as 
hereinafter  set  forth  and  your  orators  have  had  and 
enjoyed  [12]  the  exclusive  right,  Uberty  and 
privilege  since  the  30th  day  of  January,  1912,  of  man- 
ufacturing, using  and  selling  the  irrigating  connec- 
tion embodying  and  containing  the  invention  de- 
scribed in,  set  forth  and  claimed  in  and  by  the  said 
letters  patent  No.  1,016,159,  and  but  for  the  wrongful 
and  infringing  acts  of  defendant  as  hereinafter  set 
forth,  your  orator  would  now  continue  to  enjoy  the 
said  exclusive  rights  and  the  same  would  be  of  great 
and  incalculable  benefit  and  advantage  to  your 
orator, 

VI. 
And  your  orator  further  shows  that  notwithstand- 
ing the  premises,  but  well  knowing  the  same,  and 
without  the  license  or  consent  of  your  orator,  and 
in  violation  of  said  letters  patent,  and  of  your 
orator's  rights  thereunder,  the  defendant,  the  Snow 
Manufacturing  Company  has  since  the  said  30tli  day 
of  January,  1912,  and  within  the  year  last  past,  and 
in  the  Southern  District  of  California,  to  wit,  in  the 
county  of  Los  Angeles,  State  of  California,  and  else- 
where, manufactured  and  sold  to  others  to  be  used, 
and  is  now  making,  using  and  selling  to  others  to  be 
used,  irrigating  water-valves  or  gates,  provided  with 
an  amiular  flange,  capable  of  being  superimposed 
upon  or  so  placed  in  connection  with  the  end  of 
water-mains  or  irrigating  pipes,  so  as  to  provide 
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space  for  a  cementitious  filler  and  that  said  water- 
gates  or  valves  as  manufactured  and  sold  by  the  de- 
fendant, were  sold  by  the  defendant,  for  the  purpose 
of  being  so  used  in  violation  of  the  complainant's 
rights  in  the  premises,  and  were  so  sold  by  the  de- 
fendant knowing  that  the  said  gates  or  valves  were  to 
be  so  used  in  violation  of  complainant's  rights  and  in 
infringement  of  the  complainant's  patent  as  afore- 
said, and  that  said  valves  or  gates  as  made  by  the 
defendant  and  sold  by  them,  were  made  and  sold  with 
the  intention  that  the  same  should  be  used  b}^  pur- 
chasers with  a  cementitious  filler  for  attaching  them 
to  water-pipes  and  irrigating  mains  in  a  manner  em- 
bodying [13]  and  embracing  the  complainant's 
patent  and  so  intending  that  they  should  be  so  used  in 
violation  of  the  complainant's  rights  in  the  premises, 
and  has  infringed  upon  the  exclusive  rights  secured 
to  your  orator  by  virtue  of  the  said  letters  patent, 
and  as  set  forth  in  the  claim  thereof  which  is  num- 
bered 1,  and  that  the  irrigating  water-valves  so  made, 
used  and  sold  by  the  defendant  to  be  used  were  in 
violation  of  and  are  infringements  upon  said  letters 
patent  and  each  of  said  irrigating  water-valves  con- 
tains in  it  the  said  patented  invention,  and  that  al- 
though requested  so  to  do,  defendant  refuses  to  cease 
and  desist  from  the  infringement  aforesaid,  and  is 
now  making,  using  and  selling  irrigating  water- valves 
containing  and  embracing  the  said  patented  inven- 
tion, and  intends  and  threatens  to  continue  so  to  do, 
and  will  continue  so  to  do  unless  restrained  and  en- 
joined by  this  Court,  and  is  realizing,  as  your  orator 
is  informed  and  believes,  large  gains,  profits  and  ad- 
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vantages,  the  exact  amount  of  which  is  not  known 
to  your  orator,  but  upon  information  and  belief  your 
orator  alleges  the  same  to  be  the  full  sum  of  ten  thou- 
sand ($10,000)  dollars,  and  your  orator  prays  dis- 
covery of  the  said  defendant,  the  exact  number  of 
irrigating  water-valves  made,  used  or  sold  by  the  de- 
fendant and  the  exact  amount  of  profits  and  gains  de- 
rived therefrom,  by  the  defendant. 

That  for  the  wrongs  and  injuries  herein  com- 
plained of  your  orator  has  no  plain,  speedy  or  ad- 
equate remedy  at  law,  and  is  without  remedy  save  in 
a  court  of  equity  where  matters  of  this  kind  are  prop- 
erly cognizable  and  relievable. 

To  the  end,  therefore,  that  the  said  defendant, 
may,  if  it  can,  show  why  your  orator  should  not  have 
the  relief  herein  prayed,  and  may,  according  to  the 
best  and  utmost  of  its  knowledge,  recollection,  in- 
formation and  belief,  but  not  under  oath  (an  answer 
under  oath  being  hereby  expressly  waived),  [14] 
true,  full  direct  and  perfect  answer  make  to  all  and 
singular  the  matters  and  things  hereinbefore  alleged, 
charged  and  set  forth,  and  your  orator  prays  that  the 
said  defendant  may  be  enjoined  and  restrained,  both 
provisionally  and  perpetually,  from  further  infringe- 
ment upon  said  letters  patent  and  upon  the  invention 
set  forth  in  said  claim  1,  and  may  be  decreed  to  ac- 
count for  and  pay  unto  your  orator  the  profits  and 
gains  realized  by  defendant  from  and  by  reason  of 
said  infringement  aforesaid,  and  the  damages  suf- 
fered by  your  orator  by  reason  thereof,  together  with 
the  costs  and  disbursements  of  this  suit. 

May  it  please  your  Honors  to  grant  unto  your 
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orator  a  Writ  of  Injunction,  issuing  out  of  and  under 
the  seal  of  this  court,  provisionally,  and  until  the  final 
hearing  of  this  cause,  enjoining  and  restraining  the 
said  Frank  P.  Snow  and  Frank  S.  Livingston,  doing, 
business  as  partners  under  the  name  of  Snow  Man- 
ufacturing Company,  their  agents,  servants,  em- 
ployees, attorneys  and  assigns  and  each  and  every 
one  of  them  from  making,  using  and  selling  any  irri- 
gating water- valves  containing  or  embracing  the  said 
invention  patented  in  and  by  said  letters  patent  and 
by  said  claim  1,  thereof,  and  that  upon  the  final  hear- 
ing of  this  case  said  provisional  injunction  be  made 
final  and  perpetual  and  that  upon  the  final  hearing 
of  the  case,  a  perpetual  injunction  be  granted  to  your 
orator,  and  that  your  orator  may  have  such  other  and 
further  or  different  relief  as  to  your  Honors  may 
seem  proper  and  in  accordance  with  equity  and  good 
conscience. 

May  it  please  your  Honors  to  grant  unto  your 
orator  the  Writ  of  Subpoena  of  the  United  States, 
issuing  out  of  and  under  the  seal  of  this  court, 
directed  to  the  defendants,  Frank  P.  Snow  and  Frank 
S.  Livingston,  doing  business  as  partners  [14^] 
under  the  name  of  Snow  Manufacturing  Company, 
commanding  them  by  a  certain  day  and  under  a  cer- 
tain penalty,  to  be  and  appear  before  this  Honorable 
Court,  then  and  there  to  answer  this  Bill  of  Com- 
plaint, and  to  stand  to,  abide  by,  and  perform  such 
other  and  further  orders  and  decrees  in  the  premises 
as  to  your  Honors  may  seem  fit. 
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And  your  orator  will  ever  pray. 

KELLAR-THOMASON  COMPANY, 

By  ELMER  0.  THOMASON, 

President. 
GEO.  A.  MARTIN, 

Solicitor  for  Complainant.     [15] 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division, — ss. 
County  of  Los  Angeles, 
State  of  California, — ss. 

E.  O.  Thomason,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  president  of  the  Kellar- 
Thomason  Company,  the  complainant  in  the  above- 
entitled  action;  that  he  has  read  the  foregoing  Bill 
of  Complaint  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
such  matters  as  are  therein  stated  on  information  or 
'  belief,  and  as  to  such  matters  he  believes  it  to  be  true. 
(Signed)     ELMER  0.  THOMASON, 

President. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1915. 

[Notarial  Seal] 

(Signed)     CHARLES  C.  MONTGOMERY, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:    No.    B-65— Eqty.     Dept.   In 

the  United  States  District  Court,  Southern  District 
of  California,  Southern  Division.  Kellar-Thomason 
Company,  a  Corporation,  Plaintiff,  vs.  Prank  P. 
Snow  &  Frank  S.  Livingston,  Doing  Business  as 
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Partners  Under  the  Name  of  Snow  Mfg.  Company, 
Defendant.     Bill  of  Complaint.     Received  Copy  of 

Within  Complaint  this day  of  Jan., 1915.  

Attorney  for  Defendants.    Filed  Jan.  28,  1915. 


Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  George  C.  Martin,  Lawyer,  Suite 
908,  Security  Building,  Los  Angeles,  CaL,  Attorney 
for  Complainant.     [16] 


United  States  District  Court,  Southern  District  of 
Calif 07'nia,  Southern  Division. 

IN  EQUITY— B-65. 

KELLAR-THOMASON  COMPANY,  a  Corpora- 
tion, 

Complainant, 
vs. 

FRANK  P.  SNOW  &  FRANK  S.  LIVINGSTON, 
Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  CO., 

Defendants. 

Answer. 

THE  ANSWER  OF  FRANK  P.  SNOW  &  FRANK 
S.  LIVINGSTON,  DOING  BUSINESS  AS 
PARTNERS  UNDER  THE  NAME  OF 
SNOW  MANUFACTURING  CO.,  TO  THE 
BILL  OF  COMPLAINT  OF  KELLAR- 
THOMASON  COMPANY.  A  CORPORA- 
TION, COMPLAINANT. 

To  the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States,  in  and  for  the  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 
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These  defendants  now  and  at  all  times  hereafter 
saving  and  reserving  unto  themselves  all  benefit  and 
advantage  of  exceptions  which  can  be  had  or  taken 
to  the  manifold  errors  and  uncertainties  and  other 
imperfections  contained  in  the  said  bill  of  complaint, 
for  answer  thereto,  or  unto  so  much  thereof  as  it  is 
advised  is  material  or  necessary  for  it  to  make  an- 
swer unto,  answering  says : 

I. 

Defendants  deny  that  heretofore,  to  wit,  prior  to 
the  29th  day  of  October,  1910,  or  any  time  prior 
thereto,  George  E.  Kellar  was  the  original,  first  and 
sole  inventor  of  any  new  and  useful  irrigating  con- 
nection; deny  that  the  same  was  not  known  [17] 
or  used  by  others,  or  patented  or  described  in  any 
printed  publication  in  this  or  any  foreign  country 
before  the  alleged  invention  thereof  by  said  George 
'E.  Kellar  or  that  the  same  was  not  in  public  use  or  on 
sale  in  the  United  States  for  more  than  two  years 
prior  to  the  29th  day  of  October,  1910. 

II. 

Defendants  admit  that  on  October  29th,  1910,  said 
George  E.  Kellar  filed  in  the  United  States  Patent 
Office  an  applicaiton,  praying  for  the  issuance  to  him 
of  letters  patent  of  the  United  States  for  an  irri- 
gating connection,  but  alleges  that  said  application 
was  falsely  and  fraudulently  made  and  that  the  said 
George  E.  Kellar  well  knew,  at  the  time  of  making 
said  aplication  and  at  the  time  said  Geo.  E. 
Kellar  signed  the  specification  forming  a  part  of  said 
application,  and  at  the  time  said  George  E.  Kellar 
made  and  swore  to  the  oath  forming  a  part  of  said 
application,  that  said  alleged  invention  had  been  in 
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public  use  and  had  been  on  sale  in  the  United  States 
of  America  for  more  than  two  years  prior  to  the  date 
of  making  such  oath  and  signing  such  specification, 
to  wit,  prior  to  October  29th,  1910 ;  defendants  admit 
that  on  January  30th,  1912,  pretended  letters  patent 
of  the  United  States  No.  1,016,159,  were  issued  and 
delivered  to  said  George  E.  Kellar,  but  deny  that 
said  letters  patent  granted  or  secured  to  the  said 
George  E.  Kellar,  or  his  heirs  or  assigns,  for  the  full 
term  of  seventeen  (17)  years  from  or  after  January 
30th,  1912,  or  for  any  time  whatever,  the  sole  or  ex- 
clusive or  any  right  or  liberty  to  make  or  use  or  to 
vend  the  said  irrigating  connection  throughout  the 
United  States  of  America  or  the  Territories  thereof, 
or  in  any  place  whatever,  and  specifically  deny  that 
by  the  said  pretended  letters  patent  the  alleged  or 
any  rights  or  privileges  whatever  were  granted  or 
secured  to  said  George  E.  Kellar.     [18] 

III. 

Defendants  have  no  knowledge  except  as  in  said 
bill  of  complaint  contained  of  the  alleged  assign- 
ments of  the  pretended  invention  and  the  pretended 
letters  patent  therefor,  or  the  contents  or  scope  of 
any  such  alleged  assignments,  and  therefore  require 
strict  proof  thereof  as  complainant  may  be  advised. 

IV. 

Defendants  deny  that  the  subject  matter  of  the 
said  letters  patent  is  of  great  or  any  other  value  or 
utility,  but  whether  or  not  it  has  been  extensively 
practiced  by  complainant  or  has  gone  into  great  or 
extensive  use  or  has  been  sold  in  large  numbers  by 
the  complainant,  defendants  have  no  knowledge  and 
therefore  require  strict  proof;  defendants  have  no 
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knowledge  except  as  in  said  bill  or  complaint  con- 
tained whether  or  not  the  complainant  has  used  or 
caused  to  be  used  upon  any  or  all  irrigating  connec- 
tions made  by  it,  the  word  "patented'*  and  the  date 
of  issuance  of  any  letters  patent  and  require  such 
proof  thereof  as  complainant  may  be  advised;  de- 
fendants deny  that  they  have  been  notified  in  writ- 
ing or  otherwise  of  any  rights  of  complainant  as 
affecting  these  defendants  under  the  said  pleaded 
letters  patent  and  deny  that  they  have  continued  to 
or  permitted  others  to  continue  to  infringe  any  of 
the  rights  of  the  complainant  alleged  to  be  secured, 
■to  wit,  by  said  pretended  letters  patent. 

V. 

Defendants  deny  that  the  trade  or  public  have  gen- 
erally or  at  all  respected  or  acquiesced  in  the  validity 
and  scope  of  the  said  letters  patent  1,016,159  or  the 
alleged  exclusive  or  any  right  of  complainant  therein 
or  thereunder ;  deny  that  complainant  has  had  or  en- 
joyed the  exclusive  right,  liberty,  and  privilege  since 
January  30th,  1912,  or  at  any  time  of  manufacturing, 
using  and  selling  the  irrigating  connection  embody- 
ing and  containing  the  [19]  alleged  invention  set 
forth  and  claimed  in  said  pretended  letters  patent, 
either  as  alleged  in  said  bill  of  complaint  or  other- 
wise or  at  all;  deny  that  but  for  the  alleged  acts  of 
this  defendant,  complainant  would  now  continue  to 
enjoy  the  alleged  exclusive  rights,  and  that  the  same 
would  be  of  great  or  incalculable  or  any  benefit  or  ad- 
vantage to  complainant. 

VI. 

Defendants  deny  that  either  in  violation  of  said 
pretended  letters  patent  or  any  right  of  the  com- 
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plainaiit  thereunder  or  otherwise  or  at  all  these  de- 
fendants or  any  of  them  have  within  the  last  year 
past  or  at  any  time  therebef  ore  or  there  since,  either 
in  the  Southern  District  of  California,  to  wit,  in  the 
county  of  Los  Angeles,  State  of  California,  or  else- 
where made,  used  or  sold  to  others  to  be  used  or  are 
now  making,  using  or  selling  to  others  to  be  used 
irrigating  connections  embodying,  containing  and 
embracing  the  alleged  invention,  described  or 
claimed  in  said  pretended  letters  patent  1,016,159,  or 
embodying  the  construction  as  alleged  of  the  irrigat- 
ing connection,  w^ater- valve  or  gate;  deny  that  any 
irrigating  connections  made,  used  or  sold  by  these 
said  defendants  were  or  are  an  infringement  upon 
said  letters  patent  or  contain  in  it  the  said  alleged 
patented  invention;  deny  that  defendants  have 
threatened  so  to  do;  deny  that  defendants  are  real- 
izing any  profits,  gains  or  advantages  whatsoever  by 
reason  of  or  rising  out  of  any  making,  using  or  sell- 
ing, or  offer  to  sell  or  offer  to  make  or  offer  to  use 
any  irrigating  connections  embodying,  containing  or 
embracing  said  alleged  invention  or  as  set  forth  in. 
the  claim  1  of  said  letters  patent ;  deny  that  any  act 
of  these  defendants  have  caused  any  damage,  injury 
or  loss  to  complainant  or  is  depriving  the  complain- 
ant of  any  sums  or  profits  whatever.     [20] 

VII. 
Further  answering  defendants,  upon  information 
and  belief  say:  that  the  letters  patent  1,016,159  is 
invalid  and  void,  because  the  thing  patented  or  a  sub- 
stantial or  material  part  thereof  claimed  therein  as 
new,  had  long  prior  to  the  alleged  invention  of 
George  E.  Kellar,  been  patented  or  described  or  con- 
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tained  in  letters  patent  of  the  United  States  num- 
bered as  follows,  to  wit : 
W.  Hassall,  318,616. 
T.  &  J.  Galvin,  337,  945. 
H.  B.  Nichols,  429,947. 
H.  H.  Burritt,  515,514. 
C.  H.  &  E.  H.  Bentley,  827,409. 
A.  Wakefield,  608,239. 
C.  W.  Seitz,  779,973. 
P.  F.  Lyons,  853,515. 
C.  H.  Moore,  879,399. 
W.  L.  Jackson,  927,353. 
H.  E.  Worley,  969,320. 
J.  H.  Buttorff,  976,720. 
W.  B.  Hughes,  1,000,173. 
British  Patent  to  Topham,  7442  of  1837. 
And  in  prior  publications  as  follows,  to  wit : 

International  Library  of  Technology,  in  the 
Los  Angeles  Public  Library. 

Vol.  72,  copyright  1905,  section  47,  page  24, 
paragraph  48,  and  pages  44,  45,  46,  52  and  53, 
paragraphs  84,  85,  86,  87,  95  and  96,  also  in  sec- 
tion 44,  pages  9  and  10  and  paragraphs  11,  12 
and  13. 

Vol.  98,  copyright  1907,  section  85,  page  18, 
paragraph  22;  also  pages  33  and  34  and  para- 
graphs 49  and  51  thereon.  Also  in  section  88, 
pages  32  and  34  and  paragraphs  32  and  3*5 
thereon. 

The  catalogue  of  Crane  Co.  of  Chicago,  111., 
published  at  Chicago,  and  distributed  among  the 
branch  houses  of  the  Company  and  particularly, 
the  Edition  of  1902,  pages  110,  111  and  118. 
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That  in  view  of  the  state  of  the  art  at  the  time  of 
the  alleged  invention  of  the  said  Geoi'ge  E.  Kellar 
and  long  before  that  time,  the  matters  claimed  in  said 
letters  patent  1,016,159,  were  not  patentable  inven- 
tions and  were  mere  mechanical  expedients  requir- 
ing no  invention  and  being  within  the  domain  of 
mere  judgment  and  skill  in  the  art ;  that  the  use  of  an 
annular  flange  attached  to  the  frame  of  a  valve  or 
gate  or  other  article  to  be  connected  with  a  pipe,  such 
flange  being  of  sufficient  size  to  enable  the  user  to 
[21]  place  said  flange  over  the  end  or  at  the  end  of 
a  water  or  irrigating  main  or  any  main  or  pipe  so  as 
to  leave  a  sufficient  space  between  the  inside  of  said 
flange  and  the  outside  of  the  end  of  said  pipe  to  be 
fllled  with  a  cementitious  filler,  which  cementitious 
filler  serves  the  purpose  of  securely  fastening  or 
binding  the  water-gate  or  valve  or  other  article  on  or 
at  the  end  of  an  irrigation  pipe  or  water-main,  or  any 
pipe  or  main,  as  alleged  in  said  bill  of  complaint  was 
not  a  patentable  invention  and  was  merely  a  mechan- 
ical expedient  requiring  no  invention  and  within  the 
domain  of  mere  judgment  and  skill  in  the  art. 

VIII. 

Further  answering  these  defendants,  upon  infor- 
mation and  belief  say:  That  said  letters  patent 
1,016,159  is  invalid  and  void  because  material  and 
substantial  parts  of  the  things  patented,  and  the  said 
annular  connection  flange  as  alleged,  has  been  used 
and  known  and  were  publically  used  and  known  by 
the  following  named  persons,  firms  and  corporations, 
and  at  the  following  places  as  set  opposite  their 
names,  to  wit : 


20      Frank  P.  Snow  and  Frank  S.  Livingston 

Pomona  Land  &  Water  Co.,  at  Pomona  and  else- 
where in  Los  Angeles  County,  California;  C.  K. 
Allen  on  his  ranch  at  Lordsburg,  California ;  Mr.  A. 
W.  Richards,  at  his  ranch  at  Claremont,  California ; 
Mr.  W.  M.  Baird,  at  his  ranch  at  Olivet,  Los  Angeles 
County,  California. 

Further  answering  the  defendants  upon  informa- 
tion and  belief  say :  That  the  claim  of  the  said  letters 
patent  is  not  a  legitimate  combination  and  is  an 
aggregation  and  not  patentable. 

Further  answering,  defendants  have  good  reason 
to  believe  and  do  believe,  and  therefore  aver  that  the 
irrigating  connection  alleged  by  complainant  to  in- 
fringe the  patent  pleaded  in  said  bill  of  complaint 
does  not  employ  a  circular  ,or  an  annular  flange  as 
alleged  capable  of  being  superposed  upon  or  so 
placed  [22]  in  connection  with  the  end  of  water- 
mains  or  irrigating  pipes  as  to  provide  a  curved  or 
circular  space  for  a  cementitious  tiller,  but  upon  in- 
formation and  belief  avers  that  said  alleged  infring- 
ing irrigating  connection  is  formed  with  an  irregu- 
lar, many  sided,  polygonal,  angular  flange  or  band, 
providing  an  irregular,  many  sided,  polygonal,  angu- 
lar space  aromid  a  water-main  or  pipe  when  applied 
thereto,  whereby  the  cementitious  or  other  tiller,  con- 
necting means  or  binding  agent  used,  obtains  a 
stronger  hold  on  the  parts  and  more  firmly  and 
tenaciously  binds  the  parts  connected,  together,  than 
that  afforded  by  the  connection  of  the  patent 
pleaded. 

WHEREFORE,  in  view  of  the  hereinbefore 
pleaded  prior  patents  and  prior  public  use,  defend- 
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ants  deny  that  they  have  infringed  upon  any  exclu- 
sive rights  secured  to  the  complainant  by  virtue  of 
said  pleaded  letters  patent  or  that  any  attaching  or 
connecting  flange  or  other  apparatus  made  by  these 
defendants  for  use  or  sold  by  these  defendants  were 
or  are  infringements  upon  any  rights  secured  to  the 
complainant  by  said  pretended  letters  patent. 

That  due  proof  of  the  aforesaid  prior  public  use 
and  certified  copies  of  the  above  pleaded  letters  pat- 
ents will  be  brought  into  court  as  your  Honors  may 
require. 

WHEREFORE,  defendants  have  fully  answered 
complainant 's  said  bill  of  complaint  in  so  far  as  it  is 
advised  the  same  is  material  or  necessary  to  be  an- 
swered, deny  that  complainant  is  entitled  to  the  re- 
lief prayed  in  said  bill  of  complaint,  or  any  part 
■thereof,  or  any  relief  whatever,  and  prays  to  be  hence 
dismissed  with  their  reasonable  costs  and  disburse- 
ments in  this  action  taxed  against  the  complainant. 

CASSELL  SEVERANCE, 
Solicitor  and  of  Counsel  for  Defendants.     [23] 

[Endorsed]  :  No.  Eq. — B-65.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Kellar-Thomason  Company,  Plain- 
tiff, vs.  Frank  P.  Snow,  et  al.,  Defendant,  Answer. 
Received  copy  of  within  answer  this  31st  day  of 
March,  1915.  Geo.  A.  Martin,  Attorney  for  Com- 
plainant. Filed  Mar.  21,  1915.  Wm.  M.  Van  Dyke, 
Clerk.  R.  S.  Zimmerman,  Deputy.  Cassell  Sever- 
ance, Patent  Attorney,  Suite  803,  Security  Building, 
Los  Angeles,  Cal.,  Solicitor  for  Defendants.     [24] 
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United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY— B-65. 

KELLAR-THOMASON  COMPANY,  a  Corpora- 
tion, 

Complainant, 

vs. 

FRANK  P.  SNOW  and  FRANK  S.  LIVING- 
STON, Doing  Business  as  Partners  Under  the 
Name  of  SNOW  MANUFACTURING  CO., 

Defendants. 

Stipulation  Re  Letters  Patent. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above-entitled  suit  by  their  respec- 
tive solicitors: 

I. 
That  the  title  to  the  letters  patent,  set  forth  and 
alleged  in  the  Bill  of  Complaint,  is  in  complainant, 
as  alleged  in  the  Bill  of  Complaint. 

II. 
That  uncertified  copies  of  letters  patent  furnished 
by  the  United  States  Patent  Office  may  be  offered  in 
evidence  with  the  same  force  and  effect  as  though 
duly  certified  copies,  subject  to  correction  by  the 
production  of  certified  copies,  should  any  error  be 
found  in  any  such  copies  and  subject  to  any  other 
objections  as  to  competency,  irrelevancy  or  materi- 
ality or  admissibility  under  the  pleadings.     [25] 

III. 
That  the  recitals  of  all  United  States  letters  patent 


vs.  Kellar-Thomason  Company.  23 

setting  forth  the  day  and  date  upon  which  the  speci- 
fication or  applications  for  such  hitters  patent  was  or 
were  filed  in  the  United  States  Patent  office  shall  be 
accepted  as  prima  facie  proof  of  such  filing  date  or 
dates. 

IV. 

That  enlarged  drawings  copied  from  Figs.  11  and 
13,  on  pages  32  and  34  of  §88  of  Vol.  98  of  Interna- 
tional Library  of  Technology,  and  from.  Fig.  6  and  22 
on  pages  24  and  45  of  §47,  Vol.  72,  of  said  work  and 
a  copy  of  descriptive  matter  relating  thereto  and 
submitted  as  schedule  A  be  offered  in  evidence  with 
the  same  force  and  effect  as  though  the  work  named 
had  been  brought  into  court. 

V. 

That  a  ring  taken  from  an  irrigation  stand-pipe  in 
Pomona  and  which  for  convenience  may  be  called 
''The  Pomona  Ring,"  has  been  in  public  use  for 
more  than  two  years  prior  to  the  alleged  invention 
of  George  E.  Kellar  and  more  than  two  years  prior 
to  his  application  for  the  patent  in  suit  and  may  be 
offered  in  evidence  as  defendants  exhibit  ''The 
Pomona  Ring"  and  as  proven  to  have  been  in  such 
public  use  and  as  representative  of  other  devices  of 
the  same  kind  used  in  Pomona  by  the  Pomona  Land 
and  Water  Company  and  elsewhere. 

CHARLES  C.  MONTGOMERY, 

Solicitor  for  Complainant. 
CASSELL  SEVERANCE, 

Solicitor  for  Defendants. 
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The  foregoing  Stipulation  is  hereby  approved  and 
it  is  ordered  accordingly. 


District  Judge.     [26] 

[Endorsed]  :  B-65— Eq.  Kellar-Thomason  Co., 
vs.  Frank  P.  Snow  et  al.  Stipulation  as  to  Letters 
Patent  &  ct.  Filed  May  17,  1916.  Wm.  M.  Van 
Dyke,  Clerk.     T.  F.  Green,  Deputy.     G.     [27] 


United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

No.  B-65— IN  EQUITY. 

KELLAR-THOMASON  COMPANY,  a  Corporation, 

Complainant, 

vs. 

FRANK  P.  SNOW  &  FRANK  S.  LIVINGSTON, 
Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  CO., 

Defendants. 

Interlocutory  Decree  Sustaining  Patent. 
This  cause  having  come  on  to  be  heard,  upon  the 
pleadings,  proceedings  and  proofs  herein  filed  on  be- 
half of  both  parties,  and  after  hearing  Charles  C. 
Montgomery,  counsel  for  complainant,  and  Cassell 
Severance,  Esq.,  counsel  for  defendants,  and  after 
due  proceedings  had,  upon  consideration,  on  motion 
of  Charles  C.  Montgomery,  Esq.,  solicitor  and  coun- 
sel for  complainant,  and  due  deliberation  had,  it  is 
hereby 
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ORDERED,  ADJUDGED  and  DECREED,  as  fol- 
lows: 

FIRST.  That  the  letters  patent  of  the  United 
States  of  America,  issued  to  George  E.  Kellar,  as- 
signor to  Kellar-Thomason  Manufacturing  Company, 
his  assignee,  on  the  30th  day  of  January,  1912,  for  new 
and  useful  improvements  in  irrigating  connections. 
No.  1,016,159  and  assigned  to  the  complainant  Kellar- 
Thomason  Company,  a  corporation,  are  good  and 
valid  in  law,  the  claim  of  which  is  as  follows : 

"A   gate   having   a   plate   with   an   opening 
through  which  water  may  flow,  a  pipe  having  its 
end  abutting  against  said  plate  adjacent  to  said 
opening,  said  plate  having  an  outwardly  project- 
ing flange,  encircling  the  end  of  said  pipe  and 
forming  an  annular  space  between  the  end  of 
said  pipe  and  said  flange,  and  a  cementitious  fil- 
ler in  said  annular  space  securing  said  plate  to 
said  pipe."     [28] 
SECOND.     That  the  said  George  E.  Kellar  was 
the  first  true  and  original  inventor  of  the  invention 
and  improvement  described  and  claimed  in  said  let- 
ters patent,  and  particularly  recited  in  the  claim 
thereof. 

THIRD.  That  the  complainant  the  Kellar- 
Thomason  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  having  its  principal  place  of 
business  in  the  city  of  Los  Angeles,  county  of  Los 
Angeles,  State  of  California,  is  the  lawful  owner  of 
said  letters  patent,  and  is  entitled  to  the  exclusive 
rights  in,  to  and  under  said  letters  patent,  and  in  and 
to  the  invention  and  improvements  secured  thereby. 
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FOURTH.  That  the  defendants  Frank  P.  Snow 
and  Frank  S.  Livingston,  doing  business  as  partners 
under  the  name  of  Snow  Manufacturing  Company, 
have  infringed  upon  said  letters  patent,  and  the  claim 
thereof,  and  upon  the  exclusive  rights  of  the  com- 
plainant under  same,  by  manufacturing,  using  and 
vending  to  others  to  be  used,  irrigating  connections, 
containing  and  embodying  the  improvements  de- 
scribed in  said  letters  patent  and  particularly 
claimed  in  the  claim  thereof. 

FIFTH.  That  the  complainant  do  recover  of  the 
defendants  and  each  of  them,  the  profits,  gains,  sav- 
ings and  advantages  which  the  said  defendants  have 
derived,  received  or  made  since  January  30th,  1912, 
by  reason  of  the  infringement  of  the  exclusive  rights 
under  said  letters  patent,  by  any  manufacture,  use 
or  sale,  or  inducement  to  any  or  either  of  said  acts, 
of  irrigating  connections,  containing  and  embodying 
the  improvements  described  in  said  letters  patent  and 
claimed  in  the  claim  thereof,  and  that  complainant 
do  recover  of  said  defendants  and  each  of  them  any 
and  all  damages  which  the  complainant  has  sustained 
since  said  date  by  reason  of  such  infringement  of  its 
exclusive  rights,  by  said  defendants.     [29] 

SIXTH.  And  it  is  hereby  referred  to  Force 
Parker,  Esq.,  a  Master  of  this  court,  who  is  hereby 
appointed  to  take,  ascertain  and  state  the  number  of 
infringing  devices  or  parts  thereof  made,  and  the 
number  sold  by  the  said  defendants  in  infringement 
of  the  claim  of  said  letters  patent,  and  the  number  of 
such  infringing  devices  or  parts  thereof  which  the 
said  defendants  have  on  hand,  and  the  gains,  profits, 
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savings  and  advantages  derived  by  the  said  defend- 
ants from  and  through  said  infringement,  and  to 
assess  the  damages  thereby  suffered  by  the  said 
complainant  and  to  report  thereon  to  this  court  with 
all  convenient  speed. 

And  the  said  defendants,  their  officers,  agents  attor- 
neys, clerks,  servants,  workmen,  and  employees  are 
hereby  directed  and  required  to  attend  before  the 
said  Master  from  time  to  time  as  required  by  him, 
and  to  produce  before  him  such  books,  papers,  state- 
ments, exhibits,  vouchers  and  documents  as  they  may 
be  directed  by  said  Master  to  produce,  and  to  submit 
to  such  oral  or  other  examination  as  the  Master  may 
direct. 

SEVENTH.  That  a  perpetual  injunction  issue  out 
of  and  under  the  seal  of  this  court,  directed  to  said 
defendants  Frank  P.  Snow  and  Frank  S.  Livingston, 
doing  business  as  partners  under  the  name  of  Snow 
Manufacturing  Company,  its  associates,  officers, 
agents,  attorneys,  clerks,  servants,  workmen  and  em- 
ployees, enjoining  and  restraining  them  and  each  of 
them  from  directly  or  indirectly  making  or  causing 
to  be  made,  using  or  causing  to  be  used,  advertising 
for  sale,  vending  or  causing  to  be  sold  in  any  manner, 
any  articles,  devices  or  parts  thereof  containing  and 
employing  or  embodying  the  said  invention  and  im- 
provements described  in  said  letters  patent.  No. 
1,016,159,  and  claimed  in  the  claim  thereof  and  from 
counterfeiting  or  imitating  the  said  invention  and 
improvements  or  any  part  or  parts  thereof  in  any 
way,  or  from  infringing  upon  or  violating  the  said 
letters  patent  in  any  way  whatsoever.     [30] 
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EIGHTH.  That  the  complainant  do  recover  of  the 
defendants  and  each  of  them,  the  costs  charges,  and 
disbursements  of  this  suit  to  be  taxed,  and  that  the 
question  of  increase  of  damages  and  all  further  ques- 
tions be  reserved  until  the  coming  in  of  the  Master's 

report. 

WM.  C.  VAN  FLEET, 

United  States  District  Judge. 

O.  K.  as  to  form. 

CASSELL  SEVERANCE. 

May  25,  1916. 

Decree  entered  and  recorded  May  25, 1916. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  T.  F.  Green, 

Deputy  Clerk. 

[Endorsed] :  No.  B-65.  In  Equity.  In  the  United 
States  District  Court,  Southern  District  of  Cali- 
fornia, Southern  Division.  Kellar-Thomason  Com- 
pany, a  Corporation,  Plaintiff,  vs.  Frank  P.  Snow  and 
Frank  S.  Livingston,  et  al..  Defendant.  Inter- 
locutory Decree  Sustaining  Patent.  Received  Copy 
of  the  Within  Interlocutory  Decree  this  24th  Day  of 
May,  1916.  Cassell  Severance,  Attorney  for  Defend- 
ants. Filed  May  25,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  T.  F.  Green,  Deputy  Clerk.  C.  C.  Mont- 
gomery, Lawyer,  Suite  908  Security  Building,  Los 
Angeles,  Gal.,  Attorney  for  Plaintiff.     [31] 
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United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY— No.  B-65. 

KELLAR-THOMASON  COMPANY, 

Plaintiff, 
vs. 

FRANK  P.  SNOW  et  al., 

Defendants. 

Statement  of  Evidence  Under  Equity  Rule  75. 

Plaintiff  offered  in  evidence  copy  of  letters  patent 
No.  1,016,150,  dated  January  30, 1912,  as  "Plaintiff's 
Exhibit  1." 

It  was  stipulated  that  plaintiff  was  and  is  a  cor- 
poration as  alleged  in  the  Bill  of  Complaint  and  that 
defendants  Frank  P.  Snow  and  Frank  S.  Livingston 
were  and  are  partners  under  the  name  Snow  Man- 
ufacturing Company,  doing  business  at  Los  Angeles, 
California. 

Testimony  of  G-eorge  E.  Kellar,  for  Plaintiff. 

GEORGE  E.  KELLAR,  called  on  behalf  of  plain- 
tiff, duly  sworn,  testifies: 

*'I  am  38  years  of  age,  reside  in  Covina,  CaL,  and 
a  manufacturer  of  irrigation  appliances  for  sixteen 
years  past;  I  am  the  inventor  named  in  'Plaintiff's 
Exhibit  1.' 

I  began  in  the  manufacture  of  concrete  pipe  in  1898 
or  9,  and  that  w^as  for  conducting  water  on  my  ranch, 
and  at  that  time,  there  were  very  crude  methods  that 
I  knew  of  for  th     controlling  of  water,  and  in  dis- 
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tributing  the  water  upon  the  land,  so  I  began  to  see 
what  I  could  do  towards  developing  something  to 
control  the  flow  of  water,  and  I  have  made     [32] 
different  devices,  and  from  time  to  time,  and  at  last, 
I  developed  something  that  I  felt  like  was  worth 
patenting,  and  made  application  and  secured  one 
patent  as  referred  to  here,  and  one  we  have  before 
us.     And  in  the  construction  of  irrigation  systems, 
I  had  a  good  deal  of  experience  in  the  method  of  in- 
stalling appliances  for  the  control  of  w^ater,  and  when 
I  found  something  that  did  not  answer  the  purpose, 
I  would  work  on  the  device  until  I  got  something  that 
would  work;  and  all  these  years  I  have  been  studying 
and  experimenting  in  different  ways  along  that  line. 
When  I  took  up  the  manufacture  of  gate-valves, 
the  art  of  irrigation  was  in  its  primitive  state  with 
reference  to  concrete  pipe  conduits;  for  the  control 
of  water  w^e  had  nothing  but  the  screw  gate  and 
wooden  caps  and  things  like  that  for  the  control  of 
water.     We  had  for  the  delivery  box     *     *.   *     we 
had  screw  gates,  and  for  the  outlets  from  the  stand- 
pipes  we  had  wooden  caps     *     *     *    things  like  that 
was  all  that  was  in  use  at  that  time.     Cement  pipe 
or  vitrified  pipe  had  been  used  in  place  of  open 
ditches  in  irrigation  for  perhaps  eight  or  ten  years, 
but  we  had  nothing  to  convey  the  water,  without 
reference  to  the  distribution.    It  was  the  distribution 
that  I  was  working  with  that  caused  me  to  develop 
what  I  have.     I  first  devised  a  valve  for  the  control 
of  the  flow  of  water  through  the  stand-pipe,  and  also 
a  gate  with  a  slide  and  it  was  clamped  on  a  frame  to 
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(Testimony  of  George  E.  Kellar.) 
control  the  water  in  the  main  conduit.     That  was 
first  merely  installed  on  the  inside  of  a  cut-off  pipe  or 
box,  and  without  any  flange.     The  first  gate  I  made 
was  without  any  flange.     There  was  a  'demand  for 
something  to  secure  these  gates  to  the  end  of  the 
pipe.     Many  times  the  latter  ended  at  a  street,  and 
it  was  desired — or  at  an  arroyo,  or  ravine  or  some- 
thing like  that  where  they  wanted  to  drain  out  the 
pipe.     [33]     Drain  out  the  pipe,  get  it  clear  of  sand, 
debris,  or  anything  like  that,  or  in  winter  time  it 
was  necessary  to  clear  the  pipe  of  water  so  it  would 
not  freeze,  if  it  was  used  in  cold  countries,  and  there 
was  nothing  then,  excepting  putting  up  a  box  or  con- 
crete pipe  vertically,  and  putting  in  the  gate  we  had 
in  use  then,  but  I  concenved  the  idea  of  attaching  that 
gate  by  means  of  flange  and  this  cementitious  filler. 
I  placed  the  flange,  to  begin  with,  on  the  outside. 
I  had  no  previous  device  where  the  flange  was  on  the 
inside.     I  have  read  and  understood  the  patent  in 
suit  No.  1,016,159.     I  knew  the  value  of  cement  as  a 
means  of  holding  the  two  parts  together,  and  I  knew 
that  by  putting  in — filling  this  space  between  the 
flange  and  pipe  with  this  cementitious  filler    *    *    * 
I  could  hold  the  gate  in  place.     That  will  hold   to 
secure  this  flange  to  the  end  of  the  pipe.     Now,  that 
is  the  essence  of  the  invention  as  I  understand  it,  as 
I  had  in  mind,  was  to  get  something  that  would  se- 
cure this  gate  by  means  of  the  flange  to  the  pipe,  and 
the  cement  has  such  sticking  qualities  when  it  is 
in  proper  consistency  to  hold  the  two  parts  together, 
and  cement  will  stick  to  concrete,  and  it  will  always 
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(Testimony  of  George  E.  Kellar.) 

stick  to  iron  or  steel,  so  the  holding  properties  was 

what  I  was  after  in  that  cementitious  filler. 

I  have  examined  and  understand  the  construction 
and  operation  of  the  devices  manufactured  by  the 
plaintiff.  The  Complainant's  Exhibit  2,  a  metal  de- 
vice, 'Complainant's  Commercial  Device'  embodies 
the  features  of  the  patent  in  suit.  In  this  we  have 
cast  the  flange  integral  with  the  valve  seat  or  frame 
or  arch,  as  we  all  in  common  practice,  which  ends 
at  right  angles  with  this  seat,  so  it  would  telescope 
the  end  of  the  pipe  upon  which  it  is  to  be  secured,  and 
by  filling  the  space  between  the  pipe  that  is  inserted 
in  [34]  the  valve  and  the  valve,  we  secured  the 
valve  in  place. 

We  make  these  in  even  sizes,  from  six  inches  to 
twenty-four  inches ;  that  is,  the  opening  in  the  valve ; 
the  smallest  is  six  inches  and  the  largest  is  twenty- 
four.  We  make  about  a  dozen  sizes;  in  all  these  sizes 
the  space  between  the  pipe  and  the  flange  is  practi- 
cally the  same.  (We  don't  gauge  the  space  in  ac- 
cordance with  the  size  of  the  flange.)  All  we  need 
is  just  enough  to  put  in  the  cementitious  filler. 

(A  device  is  produced  marked  Complainant's  Ex- 
hibit, 'Defendant's  Commercial  Device'  Exhibit  3, 
and  it  is  stipulated  that  this  device  was  manufac- 
tured and  sold  by  defendant  subsequent  to  the  grant 
of  the  patent  in  suit).  Referring  to  exhibit  3,  the 
witness  says: 

As  I  see  it,  its  construction  was  practically  the 
same,  it  having  a  valve  seat  or  frame  upon  which  is  a 
flange  constructed  of  various  sides,  or  octagonal,  but 
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(Testimony  of  George  E.  Kellar.) 
it  is — its  function  is  the  same  as  the  circular  flange, 
and  the  means  of  attaching  it  to  the  stand-pipe  is  the 
same  as  with  the  circular  flange,  a  cementitious 
filler  is  required,  and  the  same  characteristic  of  a  ce- 
ment is  the  same  in  each  case. 

Previous  to  my  invention,  we  ourselves  had  no 
means  of  attaching  a  gate  or  valve  to  the  end  of  the 
pipe  on  the  outside.  We  did  not  attach  it  in  that 
way  at  all,  except  by  putting  up  a  stand-pipe  *  *  * 
a  vertical  pipe  at  the  end  of  the  pipe,  and  putting  in 
the  gate,  which  has  the  same  function  with  reference 
to  closing  of  the  lateral  as  this  does.  It  is  just  ce- 
mented into  the  opening  of  the  vertical  pipe;  if  we 
had  tried  to  use  our  valve  on  the  end  of  a  pipe,  we 
should  have  to  use  anchor  bolts ;  that  is,  I  mean  the 
valve  that  we  were  manufacturing  before  we  in- 
vented the  flange.     [35] 

We  notified  the  Snow  Manufacturing  Company  to 
cease  infringing  our  device.  As  I  recall  it,  it  was 
in  the  Spring  of  1914  I  requested  them  to  quit  manu- 
facturing, which  they  promised  to  do.  At  that  time 
the  only  difference  between  the  valve  they  were  man- 
ufacturing and  exhibit  3  was  it  had  a  circular  flange 
instead  of  an  octagonal;  we  employ  about  fifty  men, 
have  employed  more  when  business  was  better.  We 
have  about  an  acre  and  a  half  in  factory  site.  The 
manufacture  of  the  device  in  question  is  one  of  our 
main  lines.  Our  best  year,  I  believe,  was  in  1913, 
when  we  put  out  ten  or  fifteen  thousand  of  them, 
which  represents  something  like  $40,000  to  $50,000; 
these  valves  were  used  for  controlling  the  flow  of 
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water  through  the  stand-pipes  on  alfalfa  or  grain 
irrigation,  or  where  flooding  is  necessary,  where  a, 
large  quantity  of  water  is  required  in  any  one  place ; 
in  some  orchards  where  the  ground  is  sand  like  in  the 
walnut  section  of  this  country,  they  do  use  this  valve 
in  that  irrigation. 

Exhibit  2,  Complainant's  Commercial  Device  and 
exhibit  3,  Defendant's  Commercial  Device  received 
in  evidence. 

On  cross-examination,  Mr.  Kellar  testifies: 

The  Complainant's  Exhibit  2  is  not  exactly  like 
the  drawings  of  the  patent  in  suit;  the  device  dis- 
closed in  the  patent  being  intended  for  closing  off  the 
end  of  the  line;  the  one  in  the  exhibit  being  primarily 
intended  to  be  applied  to  the  end  of  a  stand-pipe. 
Both  could  be  used  either  way.  The  one  illustrated 
in  the  patent  does  not  move  in  the  same  direction  as 
the  commercial  device. 

We  didn't  specify  in  the  patent  any  way  of  apply- 
ing the  cement. 

The  flange  employed  by  plaintiff  is  different  from 
other  bell  flanges  in  use  to  secure  articles  to  pipes. 
It  is  merely  a  straight  flange  without  any  grooves  or 
lugs,  or  anything  to  assist  the  cement  to  hold  other 
that  its  consistency.     [36] 

On  redirect  examination:  Our  term  "gate"  is  dis- 
tinguished from  the  valve  in  that  the  gate  is  used 
in  a  vertical  position  while  the  valve  is  horizontal. 
The  gate  is  used  to  cut  off  the  flow  of  the  water 
through  the  main  conduit  underground,  while  the 
valve  is  used  to  close  the  water  off'  from  flowing  out 
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through  a  stand-pipe;  they  could  be  reversed  except 
as  a  matter  of  convenience;  a  gate  could  be  put  on 
top  of  the  stand-pipe  and  a  valve  on  the  pipe  as  it  lay 
horizontal.  It  has  been  done  both  ways  on  this 
work.  If  this  valve  was  placed  on  the  end  of  a  pipe 
and  had  to  be  operated  from  the  surface,  this  pipe 
being  a  horizontal  pipe,  all  being  under  ground,  it 
would  be  inconvenient  to  operate  this  valve.     [37] 

The  patent  covers  merely  the  flange  that  is  attached, 
it  may  be  either  a  gate  or  a  valve;  it  covers  either  a 
valve  or  a  gate.  It  is  my  understanding  that  the  pat- 
ent merely  covers  the  means  of  attaching  a  valve  or 
gate  to  the  end  of  a  pipe.  The  other  elements  there 
were  no  novelty  in.  The  only  novelty  we  claim  in  the 
combination  is  the  cementitious  filler,  together  with 
the  flange,  the  flange  and  cementitious  filler  and  that 
flange  may  be  on  either  a  gate  or  a  valve. 

It  was  stipulated  that  the  illustration  of  the  gate 
is  of  one  complainant's  are  manufacturing  now  in 
place  of  the  one  like  that  shown  in  the  patent.  The 
illustration  from  the  catalog  was  marked  exhibit  ''4" 
and  offered  in  evidence. 

The  WITNESS.— This  is  a  flange  cast  on  the  back 
of  the  gate,  or  it  may  be  riveted  to  the  back  of  the 
gate,  and  it  circles  the  end  of  the  pipe,  and  the  annu- 
lar space  is  filled  with  the  cementitious  filler. 

The  defendant  Snow  worked  for  our  company  as 
pattern  maker  and  draftsman,  beginning  in  1909,  I 
believe,  and  worked  until  the  latter  part  of  191 J  or 
forepart  of  1912,  as  I  remember,  when  we  were  manu- 
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facturing  our  present  commercial  device  covered  by 
our  patent. 

Recross-examination. 
Prior  to  conceiving  the  invention  I  knew  of  the  use 
of  the  bell  and  spigot  type  of  connection  with  a  ce- 
mentitious  filler. 

Testimony  of  Elmer  0.  Thomason,  for  Plaintiff. 

ELMER  0.  THOMASON,  called  on  behalf  of 
plaintiff,  testifies : 

"I  am  a  manufacturer  and  orange  grower,  forty- 
nine  years  of  age,  living  at  Covina,  Cal. 

I  was  engaged  for  a  number  of  years  in  the  manu- 
facture and  installation  of  concrete  pipe  for  irrigation 
purposes;  [38]  I  have  set  a  great  many  of  these 
valves  in  place,  and  other  kinds  of  valves,  and  other 
kinds  of  gates,  or  gate  valves.  I  have  had  a  good  deal 
of  experience  in  the  manufacture^ — quite  a  number  of 
the  articles  manufactured  by  the  Kellar-Thomason 
Company,  were  my  inventions;  some  of  them  were; 
not  this  one. 

Well,  we  have  had  a  good  many  inventions  and  ob- 
tained patents  on  a  large  nmnber  of  them  I  think  some 
seventeen.  I  have  had  a  good  deal  of  experience  in 
talking  with  patent  solicitors  and  attorneys,  and 
naturally  I  have  learned  considerable  about  it. 

I  have  read  and  understand  the  patent  in  suit. 
The  essential  feature  in  this  patent  is  the  flange  as 
the  means  of  connecting  the  valve  or  gate.  I  think 
in  this  case  it  is  what  we  term  a  ' '  gate, ' '  but  there  is 
no  essential  difference  between  a  valve  and  gate,  ex- 
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cept  as  has  been  explained.  The  essential  feature  in 
this  patent  is  the  flange  as  the  means  of  attaching  the 
valve  or  gate  to  the  end  of  a  concrete  pipe,  or  other 
kind  of  pipe;  it  might  be  vitrified, — the  flange  allow- 
ing the  annular  space  between  the  end  of  the  pipe 
and  the  inside  of  this  flange  to  be  filled  with  a  ce- 
mentitious  filler. 

Prior  to  the  time  that  we  used  this,  they  were  se- 
curing valves  and  gates  by  means  of  clamps,  a  band 
clamped  around  the  outside  of  the  pipe  with  a  bolt 
running  from  the  gate  to  the  band.     Anchor  bolts 
and  bolts — clamps  and  bolts  and  anchor  bolts,  and 
such  things  as  that  was  the  usual  means  of  securing 
a  valve  or  gate  to  the  end  of  a  pipe  when  it  was  put 
directly  on  the  end  of  the  pipe.     Now,  sometimes  a 
valve  or  gate  was  placed  down  in  a  concrete  box,  and  . 
in  such  an  instance  as  that,  it  would  be  secured  a 
good  deal  the  same  as  you  would  secure  a  pane  of 
glass  in  a  window,  by  putting  putty  around  it;  that 
is  when  there  was  an  abutment  of  soil  it  could  be 
placed  against,  but  we  needed  this  means  of  securing 
this  directly  to  the  end  of  a  pipe  where  there  were  no 
[39]     no  such  means  of  securing  it.    Now,  in  such 
cases  as  that,  prior  to  this  invention  they  used  clamps 
and  bolts  to  do  it  with;  they  used  a  little  cement  to 
prevent  leakage,  but  this  invention  was  the  first  use 
of  this  kind  for  securing  gates  and  valves  to  the  end 
of  the  pipe,  so  far  as  I  have  ever  seen  or  heard  of; 
prior  to  this  invention,  it  w^as  well  known  to  secure 
the  joints  or  pipes  together  by  babbitted  metal  or 
other  fillers.     These   joints    were    not   end   joints. 
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When  an  end  joint  was  used,  that  babbitt  was  merely 
to  caulk  the  joints,  sometimes  they  used  oakum  or 
such  things  as  that. 

When  we  first  devised  this  plan  of  securing  a  valve 
to  the  end  of  a  pipe,  we  offered  it  for  sale  to  a  man 
engaged  in  pipe  making.  He  said,  *'That  won't  stay 
on";  it  would  be  blown  off  by  pressure;  he  said, 
"That  cement  will  not  adhere  to  it;  that  infinitesi- 
mal amount  of  shrinkage  will  not  let  it  go  on." 
I  suggested  it  to  one  of  the  best  cement  men 
here  in  Los  Angeles;  he  is  here  now;  you  would 
know  him.  He  said,  "You  can't  secure  it  in  that 
way."  I  said,  "I  want  to  demonstrate  that  to  you." 
I  did.  And  he  was  surprised  to  find  an  iron  valve 
could  be  secured  to  the  end  of  a  cement  pipe  without 
any  anchors  or  bolts  or  clamps,  or  anything  of  that 
sort.  We  found  that  none  of  the  men  engaged  in  the 
use  of  cement — engaged  in  the  manufacture  of  pipe 
that  believed  this  could  be  done ;  I  have  had  numbers 
of  them  tell  me  it  couldn't  be  done ;  the  discovery  was 
made  rather  accidentally. 

I  went  up  to  Colorado  to  the  Irrigation  Congress 
in  1909,  and  I  saw  a  number  of  gates  there  secured  to 
the  end  of  a  pipe,  but  in  every  instance  they  were 
secured  by  anchors  or  clamps,  generally  by  a  collar 
clamped  around  the  pipe,  and  then  the  bolt  running 
from  the  collar  to  the  gate  at  the  end  of  the  pipe,  and 
I  came  home  and  said  to  Mr.  Kellar,  "We  need  some 
better  means  of  fastening  a  gate  to  the  end  of  a 
pipe."  And  we  were  talking  over  a  number  of 
things  and  while  we  were     [40]     talking,  it  just 
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seemed  to  come  as  an  inspiration.  He  said,  "Well, 
we  will  put  a  flange  on  the  back  of  tlie  gate,"  and  as 
soon  as  he  mentioned  it  I  said, ' '  Certainly,  that  is  the 
thing  to  do."  And  we  knew  the  possibility  of  that 
by  this :  That  we  knew  that  iron  and  cement  expand 
and  contract  together;  that  is  the  reason  that  it  is 
possible  to  have  reinforced  concrete;  they  expand 
and  contract  together.  One  not  knowing  that  would 
have  supposed  that  the  iron  would  have  become 
heated  and  would  crack  away  from  it ;  in  many  cases 
I  know  that  the  pipe  joints  were  furrowed  with  some 
sort  of  an  instrument  or  the  material  was  plastic  so 
as  to  give  the  cement  a  chance  to  get  hold  of  it;  I 
don't  know  it  was  in  all  cases.  An  instrument  of 
some  kind  had  been  run  around  it  to  make  a  number 
of  furrows  in  the  ends  of  the  pipes  to  make  a  rough- 
ness so  the  cement  could  get  hold  of  it.  I  have  seen 
water  pipe  with  a  bell  end  and  a  spigot  end  put  to- 
gether and  cemented  around,  but  they  were  always 
laid  on  the  ground  and  held  by  the  earth,  or  if  at  the 
end  of  the  line  always  anchored  by  earth  behind  it, 
or  concrete  or  rock,  or  something  behind  it,  so  there 
was  no  chance  for  it  to  go  off;  I  have  never  seen  it 
used  in  this  manner. 

Many  years  prior  to  this  invention  I  knew  of  clay 
water-pipes  filled  with  cement  between  the  flange  and 
the  end  of  the  other  pipe ;  before  this  invention  the 
alfalfa  valves  were  constructed  differently;  there 
was  no  flange  here,  the  bead  or  the  seat  of  the  valve 
was  on  edge.  The  lower  ^dge  of  that  went  down  into 
the  bevel  end  of  a  concrete  pipe,  and  a  little  cement 
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was  put  around  it,  but  they  gave  a  good  deal  of  trou- 
ble. It  would  blow  off,  so  that  an  anchor  bolt  in  the 
shape  of  an  ''S "would  be  fastened  to  this  arch,  and 
this  attached  to  the  side  of  the  pipe  down  below 
cemented  in  to  hold  it  in  place ;  prior  to  this  inven- 
tion there  was  nothing,  so  far  as  anything  [41] 
previously  used  was  concerned  that  suggested  to  me 
as  a  practical  manufacturer  that  this  flange  could  be 
put  on  the  outside,  encircling  the  end  of  the  pipe, 
with  an  annular  space  between,  and  held  there  by  a 
cementitious  filler.  We  had  never  seen  anything 
like  this  up  to  the  time  we  used  it.  There  was  a  de- 
mand for  such  a  thing. 

It  was  necessary  to  have  some  means  of  closing  the 
pipe  end  of  a  stand-pipe  in  a  field  to  shut  the  water 
off,  and  then  it  could  be  used  to  open  it  to  let  it  flow 
again,  and  we  used  the  other  kinds  of  valves  I  have 
just  described,  but  it  gave  a  great  deal  of  trouble,  in 
being  forced  off  by  water  pressure,  in  being  on  end 
in  that  manner,  so  there  was  a  good  deal  of  demand. 

These  valves  will  stand  more  than  the  ordinary 
concrete  pipe  will  stand  or  clay  pipe.  Perhaps  ordi- 
narily they  are  called  upon  to  stand  five  or  six 
pounds  to  the  square  inch,  ten  or  twelve  feet  pres- 
sure, but  we  have  known  them  to  be  used  under  much 
greater  pressure  than  that,  but  never  heard  of  one 
being  blown  off'.  Concrete  men  have  told  me  you 
can't  get  them  off  without  breaking  the  pipe. 

The  use  of  this  invention  grew  pretty  rapidly.  I 
think  half  of  our  business  has  been  in  this  kind  of 
valve,  or  using  this  flange ;  perhaps  $50,000  worth  a 
year. 
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The  advantage  in  putting  a  flange  on  the  outside 
of  the  pipe  over  that  of  putting  it  on  the  inside  of 
the  pipe  is,  you  can  have  the  opening  the  full  size  of 
the  channel  through  the  pipe  so  you  don't  cut  dov^n 
the  capacity  of  your  pipe.  Prior  to  the  use  of  this 
we  had  to  get  on  the  inside  of  the  pipe  so  that  our 
opening  was  smaller  than  the  opening  of  the  pipe. 
This  cut  down  the  discharge,  perhaps  half  an  inch  on 
an  eight  inch  pipe.     [42] 

The  function  that  a  stand-pipe  performs  in  irri- 
gation is  that  of  a  hydrant.  The  horizontal  line 
runs  along,  perhaps,  a  foot  underground ;  that  is  the 
top  of  it,  and  then  there  is  a  stand-pipe,  which  is  a 
short  section  generally  coming  up. 

After  the  invention  we  began  the  manufacture  of 
the  device  in  its  first  form,  we  manufactured  it  right 
away;  I  think  it  was  in — well,  you  asked  me  how 
long — pretty  soon. 

On  cross-examination,  the  witness  stated:  "The 
concrete  pipe  was  made,  of  course,  first,  and  there 
was  an  established  bevel  that  was  in  common  use, 
which  couldn't  very  well  be  changed;  that  was  not 
very  deep.  It  was  rather  shallow.  The  valve  that 
we  made  before  this  had  to  set  down  in  that  beveled 
end  of  the  pipe.  There  was  not  much  space  there — 
that  is,  to  get  much  of  a  hold  on  this  valve — or  hold 
on  this  valve,  and  without  going  to  work  and  chang- 
ing the  whole  construction  of  concrete  pipe,  you 
couldn't  improve  that,  except  by  getting  on  the  out- 
side rather  than  on  the  inside.  The  cement  engaged 
in  the  shallow  beveled  end  of  the  pipe,  and  the  lower 
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end  of  this  valve.  The  device  had  no  external  flange 
at  the  periphery,  that  is,  no  flange  to  go  outside  of 
the  pipe;  the  chief  difference  then  in  the  prior  de- 
vice was  the  providing  of  an  outside  pipe  including 
flange  on  the  frame  of  our  valve,  otherwise  they  were 
the  same.  They  were  made  sufficiently  large  to 
form  an  annular  space  to  receive  a  cementitious  filler. 
The  flange  in  that  device  was  similiar  in  function 
to  the  flange  of  the  ordinary  bell  and  spigot  joint 
on  the  pipe,  either  tile  or  iron  the  difference  in  this, 
that  it  was  used  to  cement — to  secure  a  valve  to  the 
end  of  a  pipe,  not  in  a  continuous  line,  it  formed  the 
annular  space  around  the  end  of  the  pipe,  just  the 
same,  and  the  cementitious  filler  was  used  between 
the  two  identically  the  same  way;  the  function  of 
this  is  to  secure  the  valve  to  the  end  of  the  pipe  and 
to  make  a  water-tight  joint.  The  length  [43]  or 
degree  of  flange  is  a  matter  of  judgment.  In 
some  cases  the  depth  is  greater  than  others.  It  was 
a  matter  of  experiment  when  we  started  in  with 
this  width  of  flange.  We  did  not  need  any  ether 
securing  means  beyond  cement.  I  have  known  them 
to  try  to  take  them  off,  and  in  every  case  they  either 
had  to  break  the  valve  or  break  the  pipe  to  get  them 
off ;  they  always  stayed. 

On  Eedirect  Examination. 
A  number  of  concrete  pipe  makers  did  use  an 
"S"  anchor  rod  attaching  on  the  bottom  of  this  arch, 
and  the  other  end  of  it  being  secured  in  the  inside 
of  the  pipe  down  perhaps  a  foot  or  so.  I  never 
used  such   anchor   rods.     I   always   set  them  very 
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carefully  and  covered  up  the  stand-pipe  with  a  wet 
sack  or  wet  earth,  and  by  being  very  careful  I  was 
successful  generally  in  getting  them  to  stay  on, 
but  there  was  a  common  complaint  that  they  would 
blow  off.  We  took  great  care  to  set  them  in  the  old 
way.  We  buried  the  ring  in  the  cement  filler  when 
it  was  put  on  the  inside  of  the  old  type  of  valve; 
we  put  it  down  into  the  beveled  end  of  the  flared 
end  of  the  pipe,  and  with  the  little  cement  as  I  have 
described  it,  like  it  was  in  glass.  There  was  no  room 
for  very  much.  There  was  just  such  a  slight  raise 
on  the  outside  of  the  flange.  It  was  to  give  us  a 
little  better  chance  to  secure  it  to  the  end  of  the  pipe. 
There  was  no  bead  on  the  outer  flange,  none  on  this 
at  all.  This  really — this  has  a  little  bit  of  flare  to 
it.  The  flare  is  merely  to  enable  the  moulder  in  the 
foundry  to  draw  it  out  of  the  sand.  The  flare  on 
the  outer  flange  has  this  effect  on  the  ease  and  cheap- 
ness of  manufacture,  we  don't  have  to  use  any  core, 
only  just  the  green  sand  proposition. 

Recross-examination. 
The  cement  joint  between  our  gate  and  the  pipe  is 
[44]  found  to  prevent  blowing  off  and  holding 
heavy  pressures.  I  think  the  same  power  to  hold 
pressures  would  result  from  the  ordinary  bell  and 
spigot  joint,  but  no  one  knew  it  until  we  discovered 
it.  The  fact  is  that  the  ordinary  bell  and  spigot 
joint  is  not  called  for  the  purpose,  to  do  that.  It 
is  laid  on  the  ground  in  a  manner  that  if  it  should 
fall  apart,  it  should  have  to  pull  the  pipe  through 
the  earth,  while  the  skin  friction  of  the  earth  is  suf- 
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ficient  to  prevent  that.  Now,  if  there  is  an  end  joint, 
that  is  always  anchored  with  earth  or  rock  or  cement ; 
in  laying  our  pipe-lines — the  end  joint,  we  always 
provided  an  abutment  there  for  it  to  come  against, 
so  that  function  w^as  never  performed  in  the  bell 
and  spigot  pipe  joint;  it  doesn't  come  on  the  end 
as  this  does;  it  is  in  the  line;  it  couldn't  get  out  if 
it  wanted  to.  The  cement  in  that  case  merely  serves 
to  make  it  w^ater-tight.  The  earth  is  sufficient  to 
hold  it. 

A  flange  like  this  will,  if  filled  with  cement  around 
the  end  of  a  pipe,  will  hold  it  there,  without  rough- 
ening, or  other  means,  without  anything  else  at  all. 

A  have  never  seen  an  iron  pipe  with  a  bell  end  re- 
ceive the  spigot  end  of  another  pipe  filled  in  with 
cement. 

Eedirect  Examination. 

There  is  no  advantage  in  defendant's  device  there 
by  reason  of  its  having  many  sides.  That  wouldn't 
help  it  any.  This  is  sufficient.  I  never  knew  one 
of  these  to  blow  off;  it  never  needs  anything  more 
than  just  that. 

Testimony  of  Ernest  L.  Rogers,  for  Plaintiff. 

ERNEST  L.  ROGERS,  Avitness  produced  on  be- 
half of  plaintiff,  testifies : 

I  am  a  resident  of  Los  Angeles,  a  clerk  in  the 
employ  of  plaintiff,  and  in  the  early  part  of  1914, 
bought  the  alfalfa  [45]  valve  marked  exhibit  5 
from  the  defendants  for  $2.14.  This  was  manu- 
factured by  the  defendants. 

(Exhibit  5  offered  in  evidence.) 
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GEORGE  C.  MARTIN,  called  on  behalf  of  plain- 
tiff, testifies: 

*'I  am  forty  years  of  age;  reside  in  Manhattan 
Beach,  a  suburb  or  town  adjacent  to  Los  Angeles; 
at  the  present  time  I  am  manager  for  Kellar-Thoma- 
son Company;  prior  thereto,  since  1899,  I  praticed 
law;  most  of  which  time  was  spent  in  the  practice 
of  patent  law,  or  a  great  deal  of  my  time;  that  is, 
I  never  tried  any  patent  case  alone ;  I  took  part  in 
the  trial  of  cases  and  have  several  cases  pending 
in  this  court;  gave  opinions  on  patents;  acted  as 
counsel  in  patent  cases  here  and  elsewhere,  and  de- 
voted myself  to  the  study  of  patent  law  to  a  very 
considerable  extent ;  I  have  invented  a  number  of  de- 
vices, and  I  expect  that  is  what  started  me  in  the 
study  of  patents.  I  have  counselled  with  Mr.  Sev- 
erance in  many  cases,  or  he  counselled  with  me. 

I  have  studied  the  patent  in  suit ;  the  claim  covers 
a  gate  having  an  opening  through  which  water  may 
flow,  a  pipe  having  its  end  abutting  against  said  plate, 
adjacent  to  said  opening,  said  plate  having  an  out- 
wardly projecting  flange  encircling  the  end  of  said 
pipe  and  forming  an  annular  space  between  the  end 
of  said  pipe  and  said  flange,  and  a  cementitious 
"filler  securing  said  plate  to  said  pipe.  The  patent 
elsewhere  states  that  it  refers  to  attachments  for  the 
ends  of  pipe,  and  for  regulation  of  water  flow ;  both 
gates  and  valves.  As  I  understand  this  patent  it 
is  a  combination  of  a  flange  [46]  and  pipe  end 
and  opening,   and  means   of   closing  the   opening, 
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and  the  cementitious  filler  between  the  flange  and 
the  outside  end  of  a  pipe,  regardless  of  whether  the 
remaining  parts  providing  the  closure  is  there,  are 
for  what  is  known  as  a  lid  valve,  or  a  slide  to  the 
gate,  the  only  difference  being  one  is  usually  opened 
and  closed  with  a  lid,  described  so  because  its  mo- 
tion is  to  and  from  the  seat,  so-called,  and  a  slide, 
whose  motion  is  at  right  angles  to  the  opening ;  that 
is  arranged  simply  for  a  matter  of  convenience. 
The  patent  therefore  simply  covers  the  combination 
of  a  cementitious  filler  with  a  flange  and  the  end  of 
a  pipe  and  the  opening,  and  a  convenient  means  of 
closing  it.  In  other  words,  it  has  a  means  for  attach- 
ing, and  this  cementitious  substance  has  a  means  for 
attaching  the  valve  and  a  gate  where  one — where 
the  gate  or  valve  ends  the  line. 

I  have  heard  the  other  testimony,  and  I  have 
examined  of  course  the  prior  art.  I  know  how 
cement  pipes  and  vitrified  pipes  and  steel  pipes 
have  for  many  years  been  fastened  together  with 
hemp,  with  lead  pounded  in  cold  or  poured  in  hot, 
with  tar,  and  with  asphaltum;  with  any  other  sub- 
stance which  could  be  used  by  being  forced  into  a 
caulk  joint.  I  have  seen  pipes  laid  that  have  been 
placed  for  many  hundred — several  thousand  years, 
in  fact,  with  what  I  presume  was  cement,  called 
plaster,  although  I  think  the  early  people  knew  how 
to  make  cement. 

Cement  itself  is  not  new  as  a  means  of  forming 
a  closure  between  a  bell  and  a  spigot  end  in  a  pipe. 
The  newness  in  this  invention  resides  in  the  fact 
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that  there  is  one  element  lacking  here,  as  compared 
with  the  elements  found  in  a  pipe-line ;  that  is,  there 
is — where  two  pipes  are  laid  together,  or  where  a 
number  of  pipes  are  laid  together,  their  dispositon 
is  to  remain  in  place.  The  force  of  water  driven 
through  those  pipes  will  never  have  any  effect  to 
move  one  logitudinally  relative  [47]  to  the  other, 
unless  the  end  is  closed  up.  In  the  use  for  which 
this  patent  is  provided,  the  disposition  of  the  water 
or  of  the  pressure  of  the  water  is  to  force  the  two 
elements  apart.  The  cement  in  here,  it  was  discov- 
ered, had  the  effect  of  not  only  making  a  water- 
tight joint,  as  in  the  case  in  vitrified  or  clay  pipe, 
but  it  also  has  the  additional  effect  or  property  of 
holding  the  valve  or  gate  against  other  high  pres- 
sures. I  have  known  of  a  gate  like  this  holding  a 
pressure  of  2500  pounds  without  being  blown  off; 
that  is  a  maximum  pressure  on  the  end  of  the  pipe,  a 
pressure  of  2500  pounds. 

Now,  in  all  reinforced  concrete  work,  it  has  been 
discovered  that  concrete  has  the  characteristic  of 
adhering  to  iron.  Now,  that  property,  to  under- 
stand, for  instance,  of  we  were  taking  pieces  of  cement 
and  plaster  it  against  this  iron  and  let  it  stay,  it 
will  stick  there  just  like  glue;  you  have  got  to  chip 
it  off.  You  can't  pull  it  off,  so  there  is  an  adhesion 
there  besides  that  roughness  of  surface;  there  is 
some  affinity  between  the  two ;  the  two  expand  and 
contract  together ;  under  the  exposure  of  heat  or  cold. 
Of  course,  if  that  were  the  case,  they  would  break 
apart  if  heated.    In  the  art,  in  one  of  the  case  cited  by 
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Mr.  Severance,  where  cement  was  used  or  shown  as 
a  filler  in  connection  with  some  other  things,  with 
the  bead  appearing  on  that  pipe,  the  patentee  in  that 
case  stated  it  would  make  a  water-tight  joint  and 
would  be  good  for  practical  use,  where  it  was  not 
exposed  to  any  pressure.  It  was  not  conceived  by 
people  that  cement  would  make  a  joint  which  could 
withstand  pressure.  I  don't  remember  that  patent, 
but  I  have  been  studying  it ;  it  was  one  of  your  cita- 
tions. 

I  have  examined  and  understand  the  construction 
and  operation  of  irrigating  connections  manufac- 
tured and  sold  by  plaintiff. 

Referring  to  the  patent  in  suit,  I  find  in  the  patent 
[48]  the  elements  in  the  claim  are  as  follows: 
A  gate  having  a  plate  with  an  opening  through 
which  the  water  may  flow.  In  the  art  of  irrigation 
appliances  it  sometimes  requires  a  little  practice 
to  distinguish  between  a  gate  and  a  valve,  the  dis- 
tinction usually  being,  as  I  explained  this  morning, 
is  this,  that  the  valve  is  one  where  the  lid  lifts 
up  and  down  and  the  gate  where  the  lid  slides. 
Their  uses,  however,  are  analogous,  except  for  a  mat- 
ter of  convenience.  Usually  the  gate  has  a  handle 
and  the  valve  is  screwed  by  either  nut  or  a  bolt, 
with  a  tee  in  place  of  that  nut.  I  have  before  me 
the  exhibit  which  you  describe,  which  is  described 
in  the  commercial  business  as  a  valve.  And  that 
valve,  the  part  which  in  described  in  the  claim  of  the 
patent  as  the  plate,  is  the  part  between  the  inner 
flange  on  the  top  of  the  valve  and  the  outer  flange 
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on  the  bottom  of  the  valve.  The  opening  through 
which  water  may  flow  is  the  opening  which  is 
normally  closed  by  the  lid  when  the  lid  is  shut,  and 
may  be  opened,  and  is  an  opening  in  the  plate 
through  which  water  may  flow. 

I  might  say,  it  may  be  noticed  on  this  alfalfa 
valve  there  is  an  outside  flange  here,  or  a  rim  that 
is  used  as  a  seat  for  what  is  called  a  hydrant,  which 
has  a  sort  of  tin  reservoir  bolted  down  on  the  bead 
by  bolts  which  come  under  the  flange — the  lower 
flange  of  the  valve.  Then  that  hydrant — that  tin 
cylindrical  device  has  a  little  spout,  to  which  is 
attached  a  spout  of  any  convenient  length  so  a  man 
may  irrigate  from  a  surface  flow.  I  have  before  me 
a  piece  of  pipe,  but  the  claim  of  the  patent  refers 
to  a  pipe  as  an  ordinary  cement,  vitrous — vitrified 
clay  or  an  iron  pipe.  They  are  all  used  in  the  art, 
but  particularly  the  cement  pipe,  the  cement  pipe 
having  an  end  abutting  against  said  plate.  That 
would  mean  [49]  having  an  end  in  here  against 
the  plate.  (Indicating.)  This  is  the  bottom  side  of 
the  plate  on  this  side  adjacent  to  said  opening.  In 
fact,  it  is  usually  put  on  so  that  the  opening  in  the 
pipe  is  concentric  with  the  opening  of  the  valve,  said 
plate  having  an  outwardly  projecting  flange  encir- 
cling the  edge  of  said  pipe  and  forming  an  annular 
space  between  the  end  of  said  pipe  and  said  flange, 
so  that  when  the  pipe  is  set  in  here,  there  is  a  space — 
an  annular  space,  as  it  is  described,  between  the  end 
of  the  pipe  and  the  flange. 

The  claim  also  recites  "and  said  flange  has  be- 
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tween  the  pipe  and  the  flange  a  cementitious  filler, 
in  said  annular  space  securing  said  plate  to  said 
pipe."  Of  course,  the  cementitious  filler  secures  this 
plate,  because  it  secures  the  flange.  The  patent 
claim  describes  particularly  a  gate,  although,  I  think, 
as  I  said  before,  it  refers  to  both  a  gate  and  the 
valve,  so  that  I  find  in  this  commercial  device,  a 
plate,  a  flange,  and  in  use  would  find,  although  I 
haven't  it  here  before  me  in  this  exhibit,  a  pipe  which 
fitted  into  the  end  of  the  valve,  would  encircle  the 
opening  and  would  leave  an  annular  space  between 
the  flange  and  the  outside  diameter  of  the  pipe,  and 
there  would  be  then  a  place  whicli  would  in  practice 
be  filled  with  a  cementitious  filler,  which  by  adhesion 
to  the  pipe  and  to  the  flange  would  hold  the  plate  and 
the  valve,  or  the  gate,  or  whatever  it  might  be,  in 
place. 

Refering  to  exhibit  4:  This  device,  which  I  have, 
and  which  I  understand  is  described  as  device  made 
by  defendant  in  the  first  place,  not  defendant's  pres- 
ent commerciar device,  has  the  same  elements  as  de- 
scribed in  the  claim,  and  which  existed  in  plaintiff's 
commercial  device;  that  is  a  plate — an  opening 
through  the  plate  though  which  water  may  flow,  a 
flange,  a  means — or  a  lid  or  a  closing  device  [50] 
and  place  for  a  cement  pipe,  or  some  other  kind  of 
a  pipe  inside  of  the  flange  and  encircling  the  open- 
ing, and  leaving  the  annular  space  between  the  end 
of  the  pipe  and  the  flange  to  be  filled  with  a  cemen- 
titious filler  for  the  purpose  of  holding  the  plate, 
and  hence  the  other  parts  of  the  gate  on  the  valve. 
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This  gate  is  a  little  different  in  its  construction  from 
complainant's  device,  inasmuch  as  this  is  what  is 
described  in  business  as  an  over-arch,  the  arch  in 
this  case  being  outside  of  the  water;  in  complain- 
ant's device,  the  arch  is  an  under-arch,  being  inside — 
it  serves  the  same  purpose;  the  complainant  makes 
an  over-arch  valve,  which  is  the  same  as  this;  if 
effect  they  are  both  alike  in  effect. 

Referring  to  exhibit  3,  the  device  you  describe  is 
exactly  the  same  as  the  device  just  described,  hav- 
ing all  of  the  elements  of  the  former  device  operat- 
ing in  the  same  manner,  provided  with  means  for 
attaching  to  the  cement  pipe  in  the  same  manner, 
except  that  in  the  former  case  the  flange  is  circular, 
and  in  this  case  it  has  eleven  sides;  the  general 
contour  of  the  flange  is  circular  and  would  leave  an 
annular  space  between  the  outside  of  the  pipe,  and 
is  adapted  to  leave  that  space  to  be  filled  with  a 
cementitious  filler. 

I  find  that  the  claim  of  the  patent  in  suit  com- 
prises, as  stated  before,  a  gate  having  a  plate  with 
an  opening  through  which  water  may  flow.  This 
is  the  plate.  (Indicating.)  And  in  the  center  is 
the  opening  through  which  water  may  flow;  a  pipe 
having  its  end  abutting  against  said  plate.  In 
practice,  although  it  is  not  shown  in  this  device, 
cement  or  other  pipe  would  abut  against  this  plate 
on  the  bottom  side;  that  is  the  only  way  it  can  be 
used.  Adjacent  to  said  opening — and  it  would  be 
adjacent  or  concentric  with  said  opening — said  plate 
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having  an  outwardly  projecting  flange  encircling  the 
end  of  the  [51]  said  pipe  and  forming  an  annular 
space  between  the  end  of  said  pipe  and  said  flange, 
this  gate  is  provided  in  that  respect  with  the  same 
identical  means  as  the  commercial  device  of 
the  complainant,  and  leaves,  as  I  stated  of 
our  patent,  a  cementitious  filler  in  said  annular 
space  securing  said  plate  to  said  pipe.  In  use 
this  gate  is  set  over  the  end  of  the  pipe,  leaving 
an  annular  space  between  the  end  of  the  pipe 
and  the  flange,  which  is  filled  with  a  cementitious 
filler,  which  causes  the  gate  to  adhere  to  the  end 
of  the  pipe  fastened  there  against  pressure  and 
against  leakage,  and  those  are  all  of  the  elements  of 
the  patent  in  suit  and  they  are  all  embodied  in 
"Defendant's  Commercial  Device";  there  is  no 
advantage  in  ''Defendant's  Commercial  Device,"  so 
far  as  it  fulfills  the  claims  of  the  patent  in  suit 
over  plaintiff's  device ;  they  both  operate  in  the  same 
way ;  they  are  held  on  by  the  same  laws,  by  the  same 
action  of  the  cement;  the  fact  that  there  are  eleven 
sides  does  not  give  it  any  greater  adhesive  power; 
it  does  not  affect  that  in  any  degree  at  all,  so  far  as 
I  know;  it  may  possibly  weaken  the  structure  be- 
cause it  is  a  known  fact  that  a  circle  is  stronger 
than  a  polygonal  form,  but  there  is  no  difference ;  in 
fact,  so  far  as  I  know,  both  will  hold  equally  well; 
both  will  hold  sufficiently  tight  to  accomplish  all  the 
needs  of  the  irrigator. 

It  should  be  understood  that  when  farmers  and 
ranchers   conamenced  to   irrigate   by  underground 
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pipe  systems,  there  grew  a  need  for  some  devices 
which  had  never  before  existed  in  any  art.  Hy- 
drants and  water  distributing  means  were  quite  old, 
but  were  expensive.  For  instance,  this  valve, 
which  weighs,  say,  22  pounds  now  sells  for  about 
$5.  That,  to  the  consumer  [52]  the  require- 
ment was  for  a  cheap  appliance,  easy  to  attach,  which 
did  not  require  a  plumber  nor  an  expert  to  fasten 
onto  a  system,  and  which  at  the  same  time  would 
enable  the  rancher  to  control  the  flow  of  water.  The 
rancher  had,  in  the  first  place,  his  pipe.  The  first 
efforts  which  w^ere  made  with  steel  pipes,  or  sheet 
steel  pipes,  or  cast  iron  pipes  for  the  reason  that 
when  this  art  first  developed,  cement  pipes  were 
practically  unknown.  Vitrified  pipes  never  came 
into  general  use,  except  in  centers  where  they  could 
be  manufactured  economically.  They  can't  be 
shipped  very  far  on  account  of  the  freight.  Cement 
pipes  can  be  made  anywhere  where  cement  can  be 
purchased,  and  the  principle  item  of  the  expense  is 
the  labor.  Cement,  sand  and  gravel,  and  water  are 
the  parts  used,  but  in  the  steel  pipes  one  of  the  very 
first  evidences  of  development  was  this  practice. 
Three  or  four  holes  were  driled  into  the  steel  pipe. 
Eye-bolts,  or  cars,  or  lugs  were  either  screwed  or 
rivetted  into  those  holes,  a  gate  was  pushed  up 
against  the  end  of  the  pipe,  and  then  bolts  were  run 
through  the  gate  or  the  valve,  and  through  those 
holes  in  the  lugs,  and  in  that  way,  the  valve  or  gate 
was  drawn  up  tight  against  the  end  of  the  pipe. 
Then,  in  order  to  make  it  water-proof,  cement  was 
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packed  around  to  hold  the  gate  or  valve  in  place. 
Another  means  was  to  put  a  clamp,  which  by  means 
of  a  bolt,  could  be  tightened  around  the  pipe,  and 
the  valve  and  gate  was  bolted  to  that  clamp  in  the 
same  manner.  Another  means  was  to  use  an  or- 
dinary hook  bolt  where  cement  or  vitrified  pipes 
were  used,  and  holes  were  punched  in  the  pipe  and 
the  hook  in  the  bolt  was  set  into  those  holes,  and 
then  the  hole  into  the  pipe  was  cemented  up.  Then, 
afterwards  it  was  discovered  that  they  could  punch 
holes  in  the  ends  of  the  pipe  and  set  what  we  call 
lag-screws,  [53]  or  stud-bolts  in  those  holes,  and 
they  were  cemented  in  place  in  the  pipe,  the  cement 
holding  them  by  reason  of  their  being  threaded,  or 
having  a  bent  end,  and  the  gate  was  bolted  on  in  that 
way.  Then,  there  were  a  great  many  pipes  provided 
with  a  bell  end  where  it  was  sought  to  attach  the 
gate  or  valve  and  eye-bolt  end  of  the  pipe,  a  collar 
was  put  back  of  the  bell,  and  that  collar  was 
fastened  together  so  as  to  surround  the  pipe  in  such 
a  way  that  it  couldn't  slip  over  on  account  of  the 
bell  end,  and  the  gate  or  valve  was  bolted  to  that. 
Wherever  these  bolts  were  used,  the  valve  or  gate 
was  fastened  onto  the  end  of  the  pipe,  or  made 
water-tight, — well,  it  was  not  fastened  by  being 
packed  with  the  cement.  Then,  later  valves  and 
gates  were  constructed  with  bolts  or  lag-bolts,  or 
something  which  were  like  your  finger,  and  cast 
integral  and  fastened  or  riveted  to  the  valve  or  gate. 
They  were  simply  set  on  the  end  of  the  pipe  and 
cement  was  packed  in  around  them,  and  it  in  time 
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would  set  and  become  part  of  the  pipe,  and  having 

the  bolts  in  would  hold  the  appliance  in  place. 

The  first  device  that  plaintiff  used  prior  to  the 
patented  device  might  be  considered  to  be  something 
like  the  present  device,  and  it  was  set  inside  of  the 
bell  end  of  the  pipe.  The  only  distinction  between 
it  and  the  present  device  in  general  effect,  would  be 
that  on  the  outside,  inside  or  lower  end  of  the  flange 
w^as  a  bead  or  a  projection;  that  was  set  into  the 
bell  end  of  the  pipe  and  a  fillet  of  cement  was 
filled  in  between  the  pipe  and  the  flange,  and  it  was 
held.  By  attaching  it  in  that  way,  that  little  fillet 
and  that  little  bead  would  be  unable  to  slide  out, 
and  hold  the  gate  in  place.  That,  however,  was 
iound  impractical ;  for  some  [54]  reason  or  other 
it  did  blow  out.  Later,  a  hook-bolt  was  attached  to 
the  gate,  run  down,  a  hole  bored  through  the  pipe, 
and  it  was  bolted  in  place  with  that  hook-bolt.  Of 
course,  in  that  practice,  where  the  gate  was  set  down 
inside  of  the  pipe,  the  cement  being  packed  around 
it,  formed  a  part,  practically,  of  the  pipe,  so  it  were 
in  effect  as  though  the  gate  and  valve  were  actually 
molded  into  the  pipe. 

That  practice  would  necessarily  obstruct  the  flow 
of  the  water  to  the  extent  that  the  valve — the  in- 
sertion of  the  valve  reduced  the  orifice  of  the  out- 
flow, and  the  advantage  of  having  the  full  outlet  is 
this :  That  a  man  in  planning  his  irrigation  knows, 
for  instance,  that  he  has  so  many  miners'  inches 
of  water  and  knows  how  many  valves  to  put  on  his 
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land,  and  knows  how  many  miners'  inches  of  water 
his  land  needs.  Now,  if  he  has  got  to  use  a  valve 
wherein  the  outlet  is  smaller  than  the  valve,  he  has 
got  to  put  in  bigger  pipes  than  he  needs,  because  he 
has  got  to  have  a  pipe  big  enough  to  carry  his  valves, 
not  big  enough  to  carry  his  water. 

To  obviate  the  difficulty  of  making  the  main  line 
bigger  they  would  take  a  bigger  pipe  and  place  it 
over  a  smaller  pipe.  That  does  not  seem  much ;  that 
does  not  seem  to  be  a  very  serious  matter,  but  these 
pipes  are  all  made  in  moulds;  I  think  it  is  safe  to 
say  that  we  manufacture  all  the  moulds  used  in  this 
country.  The  moulds  are  more  or  less  expensive. 
If  a  man  were  obliged — he  may  only  have  needed 
twenty-five  or  thirty  of  these  little  stand-pipes,  but 
he  would  have  to  buy  a  mould-set  to  make  those 
twenty-five  or  thirty  lengths  of  pipe  for  a  stand-pipe. 

Q.  Now,  when  I  interrupted  you,  Mr.  Martin,  we 
were  speaking  about  the  prior  devices  used  by  com- 
plainant, and  you  spoke  of  the  flange  or  rim  or  bead 
around  the  bottom  of  flange  that  fitted  onto  the  in- 
side of  the  pipe  over  which  a  cement  filler  was  put. 
Was  a  cementitious  filler  used  in  said  device  for 
fastening  onto  the  pipe?     [55] 

A.  No.  it — as  far  as  the  meaninng  of  a  cementi- 
tious filler  is  applicable  to  this  patent,  it  w^ould  mean 
a  cementitious  filler  or  a  filling  of  cement  between 
the  flange  and  the  pipe.  In  the  old  use  the  cement 
was  piled  or  moulded  over  the  end  of  the  pipe  down 
into  the  inside,  and  over  a  little  bead  or  ridge  on  the 
valve  itself. 
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When  that  cement  was  plastered  in,  it  would 
adhere  to  and  become  a  part  practically  of  the  pipe 
itself,  and  would,  as  the  other  witnesses  just  de- 
scribed, require  to  be  sheared  off  in  order  to  blow 
the  valve  out,  but  it  was  found  in  that  practice,  that 
was  the  first  experiment  made,  that  it  would  not, 
in  fact  work;  we  did  have  blow-offs.  That  was  be- 
fore I  was  connected  with  the  company,  but  I  know 
what  happened.  I  have  seen  the  old  parts  and  the 
old  drawings.  Then,  later  a  bolt  was  put  down  here 
on  a  riveted  end  through  some  convenient  part  of  the 
flange  and  fastened  on  here,  bored  through  the  pipe 
itself.  This  bolt  passed  through  that  hole  and  a 
nut  or  washer  put  on  the  end,  and  then  a  cement 
packed  in.  That  made  a  good  union — it  made  a  good 
tight  union,  and  you  couldn't,  of  course,  pull  it  out, 
but  the  difficulty  was  it  couldn't  be  put  in,  and  it 
required  the  pipe  to  be  punctured,  and  the  difficulty 
was  in  punching  the  holes  through  the  pipe  it  broke 
the  pipe;  while  these  pipes  are  hard  and  durable, 
still  they  do  break. 

The  stand-pipe  with  the  gate  on  the  inside  as  a 
matter  of  fact,  was  attached  in  the  same  way.  Now, 
where  a  man  desires,  as  he  sometimes  does,  to  pass 
water  right  through  the  line,  he  puts  a  valve  on  top. 
That  closes  the  top  so  the  water  must  flow  through, 
but  when  he  opens  that  valve,  he  has  got  to  have 
enough  pressure  for  the  water  to  come  up  through 
the  [56]  stand-pipe.  Sometimes  he  hasn't 
enough  head;  therefore  he  puts  on  a  gate.     Now, 
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where  he  puts  a  gate  on,  he  puts  the  gate  on  just 
exactly  as  described  in  that  patent.  There  is  the 
opening  and  the  gate  and  the  lid  that  goes  over  that 
opening,  with  a  handle  that  extends  out  over  the  pipe. 
Now,  that  gate  is  fastened  onto  the  end  of  the  pipe 
just  exactly  the  same  as  the  valve  we  have  described 
is  fastened  on  the  end,  except  in  this  case  it  is  hori- 
zontal. A  valve  Avould  do  just  as  well  here.  Now, 
the  water  coming  through,  when  he  closes  the  gate, 
comes  up  and  spills  out  on  his  irrigating. 

The  pressure  on  that  valve  placed  on  the  inside 
of  the  stand-pipe  is  on  the  face  of  the  valve,  and  its 
entire  tendency  would  be  to  keep  it  in  place.  Now, 
as  Mr.  Bent  says,  where  he  put  them  on  in  the  first 
place  in  that  same  stand-pipe,  he  used  to  put  them 
this  way  on  the  inside  so  they  would  be  sure  to  hold. 
Now,  he  very  frequently  puts  that  gate  on  the  out- 
side. 

As  a  business  manager  I  say  that  the  effect  of  the 
infringement  of  defendant  on  plaintiff's  business  is 
of  course,  we  lose  business  wherever  they  make  any, 
and  we  are  unable  to  charge  as  much  for  our  valves 
as  we  believe  they  are  worth.  Our  business  is  very 
much  hurt  by  the  Snow  competition. 

Q.  (By  the  COURT.)  I  would  like  to  ask  the 
witness  a  question.  I  don't  think  you  testified,  you 
have  stated  your  familiarity  with  the  prior  art  for 
a  considerable  number  of  years, — what  have  you  to 
say  with  reference  to  the  plaintiff's  device  as  being 
the  first  application  of  the  principle  embodied  there 
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in  the  art  in  holding  the  valve  or  gate  in  the  position 
that  his  patent  calls  for  ? 

A.  I  have  examined  all  of  the  patents  in  the  Patent 
Office  on  this  art  of  valves  and  gates,  numbering 
something  like  six  thousand.  I  think  I  have  had  and 
looked  over  every  [57]  patent  in  any  water  dis- 
tributing system,  and  so  far  as  I  know,  this  is  the 
first,  and  until  defendant's  use,  the  only  use  that  I 
have  ever  seen  or  ever  heard  of,  either  in  the 
patented  art  or  in  the  prior  art,  where  a  cementitious 
filler  alone  was  depended  on  to  hold  a  gate  or  valve 
on  the  end  of  a  pipe  under  the  water  pressure,  or 
in  any  other  art. 

Cross-examination. 
The  element  of  the  claim  of  this  patent  in  suit, — a 
plate  having  an  opening  through  which  water  may 
flow, — is  not  a  new  element.  Plates  with  openings 
through  which  the  water  may  flow,  of  course,  have 
existed  in  the  water  distributing  art  such  as  rain 
spouts,  for  hundreds  of  years ;  there  have  been  many 
of  them;  the  flange  carried  by  the  plate  is  an  old 
element ;  it  is  old  to  use  a  plate  with  an  opening  and 
a  flange.  All  the  uses  where  that  combination  is 
found  provided  for,  a  flange  fitting  as  close  as  it  can 
be,  usually  a  direct  fit  over  the  end  of  your  pipe. 
Of  course,  you  can't  get  anything  to  fit  over  any- 
thing else  without  an  annular  space,  but  the  patent 
here  provides  for  an  annular  space  in  its  broad 
sense,  big  enough  to  pack  with  cement,  because  if  the 
space  is  small  and  you  can't  pack  with  cement,  you 
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can't  get  j^our  result.  Where  this  flange  and  an- 
nular space  and  cementitious  filler  are  used  with  a 
plate,  they  are  absolutely  new;  where  they  are  used 
in  continuation  of  a  pipe-line,  they  are  not  new,  be- 
cause I  have  seen  pipe-lines  in  Pompeii  that  have 
been  there  thousands  of  years.  That  plate  has  a 
very  important  function,  because  that  plate  is  what 
holds  the  head  of  the  water.  Where  you  have  just 
the  flange  ring,  or  the  flange  and  the  spigo't  end  in  a 
continuous  pipe-line,  you  don't  have  any  head  of 
water  against  it.  Where  you  have  a  plate  you  do 
have  a  head  of  water.     [58] 

Q.  (By  Mr.  SEVERANCE.)  If  I  find  in  the 
prior  art  a  device  having  an  opening  through  Avhich 
water  may  pass,  and  having  flange  projecting  from 
said  plate,  and  so  forth,  to  encircle  the  end  of  a  pipe 
to  form  an  annular  space  between  the  flange  and  the 
pipe,  and  a  cementitious  filler  between  said  flange 
and  said  pipe,  I  have  all  the  elements  of  the  claim, 
haven't  I? 

A.  No,  you  haven't  all  of  the  elements,  and  you 
haven't  the  most  important  element,  because  the 
most  important  element  of  all,  figuring  that  way,  is 
the  lid,  or  plate,  or  closing  means — slide  as  it  is  de- 
scribed in  the  patent  to  hold  the  hydrostatic  head  of 
water.  You  will  find  plenty  of  instances  in  the  prior 
art  where  all  these  things  with  something  else  are 
present. 

I  find  in  the  claim,  this  element, — a  gate. 

If,  with  the  other  elements  you  find  in  the  prior 
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art  a  gate  susceptible  of  being  opened  and  closed,  you 
will  have  all  of  the  elements  of  our  claim.  Of 
course,  you  understand  that  it  is  my  interpretation 
of  the  prior  art  that  the  omission  in  this  patent  of 
some  old  devices  distinguish  it  very  materially  from 
some  of  the  prior  devices.  For  instance,  if  a  hook- 
bolt  were  used,  or  a  ring,  or  collar,  or  a  lag-screw  in 
addition  to  what  we  have  here,  a  man  would  have  all 
the  elements  that  we  would  have  in  our  invention, 
but  we  would  not  have  all  the  elements  that  he  had 
in  his.  We  omitted  an  element  that  is  the  whole 
function  of  the  thing.  We  get  this  possibility  by 
making  the  cement  holding  amply  strong. 

Cross-examination. 

The  face  place  is  described  as  being  provided  with 
a  suitable  seat  for  the  closing  means,  and  a  flange 
for  encircling  [59]  the  end  of  a  pipe.  The 
specification  says :  "  It  may  be  rivetted. ' '  Of  course, 
in  the  actual  practice  of  the  art  now  it  is  cast 
integral  with  the  plate.  In  the  specification  it  is 
shown  as  a  flange  fastened,  rivetted,  bolted,  screwed, 
or  in  any  other  convenient  manner  fastened  to  the 
plate,  and  in  the  claim  it  simply  describes  the 
plate  and  the  flange  as  being  part  of  the  same 
device.  It  would  not  make  any  material  difference 
in  the  patent,  if  it  were  rivetted  or  cast  integral. 
The  plate  6  in  the  specifications  and  the  ring  12  are 
separate,  or,  rather,  they  are  separately  described. 
They  are  bolted,  however,  together  and  become  one 
part. 

The  claim  of  the  patent  simply  calls  for  the  plate 
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and  the  flange.  It  is  immaterial  whether  the  plate 
and  the  ring,  as  you  describe  them,  are  cast  in  one 
part  and  simply  called  a  plate  and  a  flange,  or 
whether  they  are  made  separate  and  bolted  together. 
We  could,  for  instance,  take  this  valve  and  saw  it  in 
two  and  have  a  plate  and  a  ring  together  they  simply 
(iomprise  the  plate.  Of  course,  in  this  patent,  there 
are  simply  described,  a  gate,  and  it  is  specifically 
stated  it  is  immaterial.  The  only  claim  in  the 
patent  is  the  combination  of  the  flange,  the  opening, 
the  plate,  the  cementitious  filler,  and  the  pipe.  The 
specifications  simply  describe,  one  manner  or  method 
of  making  this  gate.  In  the  first  place,  they  were 
made  in  two  parts  because  it  was  thought  they 
wouldn't  come  out  of  the  sand  so  easily;  we  had  to 
make  them  in  two  parts.  Now,  however,  we  use 
cores  and  get  the  whole  thing  out  of  the  sand  in  one 
operation,  which  saves  oiir  rivetting  it.  It  was  the 
notion  of  the  patentee  if  this  patent  covered  anything 
at  all,  it  covered  practically  every  use  of  this  art,  and 
there  was  no  intention  to  limit  it  to  any  specific — 
[60] 

The  forming  of  annular  space  around  the  end  of 
a  pipe  is  not  an  old  element  in  the  sense  of  its  use  in 
this  patent. 

Q.  (By  the  COURT.)  Well  he  is  not  asking  you 
that.  He  is  asking  you  if  it  is  an  old  element,  and 
undoubtedly  it  is  an  old  element,  but  this  applica- 
tion,— the  function  it  performs  may  be  the  very 
secret  of  the  novelty. 

The  WITNESS.— What  I  mean  by  what  I  said 
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was  this :  That  it  is  old  to  use  a  plate  with  an  open- 
ing and  a  flange,  but  it — 

Q.  (By  Mr.  SEVERANCE.)  Then  the  plate  or 
flange  is  old  according  to  your  statement,  and  do  I 
understand  you  that  the  cementitious  filler  between 
a  flange  and  a  pipe  is  not  new  ? 

A.  Oh  yes;  it  is  very  new;  I  don't  know  of  any 
similar  use. 

Never  saw  it  used  before ;  I  have  seen  many  cases 
where  cement  has  been  packed  around  the  union 
after  the  union  has  been  made  by  bolts  or  by  screws. 

Q.  (By  the  COURT.)  Well,  the  result  of  that  is 
that  the  element  is  old,  -but  the  application  of  it  is 
new. 

A.  Yes,  and  there  is  a  new  element;  there  is  the 
plate. 

We  omitted  an  element. 

For  instance,  what  I  mean  is  this:  If  you  will 
assure  us — if  you  will  assure  us  you  will  provide 
means  and  see  that  they  are  followed  for  having  this 
gate  of  yours  bolted  on  like  in  the  prior  art,  we  won 't 
claim  infringement. 

We  don't  sell  pipe  with  the  article.  We  simply 
put  it  out  in  the  form  in  which  it  is  shown  here  in  the 
exhibit.  It  must  be  used,  of  course,  to  have  any 
value,  with  the  pipe,  as  they  are  used,  or  as  in  ours. 

I  have  never  seen  any  structure  with  the  bell  and 
spigot  joint  similar  to  this  in  which  a  valve  has  been 
secured,  [61]  a  valve  or  gate  has  been  secured  to 
pipeing  by  cement. 
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Testimony  of  Arthur  S.  Bent,  for  Plaintiff. 
ARTHUK  8.  BENT,  called  on  behalf  of  plaintiff 
testified  as  follows: 

I  am  53  years  old;  live  in  Los  Angeles;  am  a  con- 
tractor in  concrete  construction  and  specialize  some- 
what in  concrete  pipe-lines.     I  do  not  know  as  I  am 
an  expert.     I  have  done  a  good  deal  of  that  sort  of 
work ;  I  am  familiar  with  cement ;  and  pipe  connec- 
tions, the  pipe  consisting  of  cement  and  the  device 
being  of  metal  construction;  have  engaged  in  that 
line  of  construction  twenty-five  years.     My  recol- 
lection is  that  my  impression  at  the  time  I  first  knew 
of  plaintiff's  device  #2,  it  would  not  succeed  because 
I  thought  it  would  blow  off  under  any  considerable 
pressure.     That  was  before  I  had  seen  it  it  tested. 
My  recollection  of  the  prior  devices  without  remem- 
bering them  in  detail  is  they  were  all  of  a  sort  which 
had  the  flange  which  could  be  cemented  over  so  that 
the    moulder   made    a   bond    over   the    iron.     The 
moulder  would  have  to  be  sheared  to  separate  them, 
or  else  to  have  ears  and  lugs  or  devices  of  that  sort 
which  could  be  physically  joined  to  the  pipe,  requir- 
ing something  more  than  a  straight  lift  to  separate 
them. 

Until  I  saw  plaintiff's  device,  I  don't  remember 
any  device  where  they  depended  upon  a  cementitious 
filler  between  a  straight  flange  encircling  the  end  of 
the  pipe  and  the  pipe. 

Cross-examination. 
The  reason  I  supposed  the  cement  was  not  used 
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in  connection  with  the  iron,  was  a  general  doubt  as 
to  its  success.  We  always  placed  our  ordinary  slide 
gates  with  the  water  pressure  against  the  gate,  but 
since  then  I  have  often  stuck  a  gate  right  on  with 
the  water  pressure  behind  it  and  had  it  hold.  Pre- 
vious to  some  such  experience  as  this.  I  would  not 
have  expected  it  to  stay. 

I  don 't  think  I  ever  had  seen  a  cementitious  filler 
used  where  it  was  required  to  obtain  a  hold  upon  the 
iron  to  hold  it  on  the  pipe  up  to  the  time  I  first  saw 
something  [62]  of  this  sort.  I  don't  know  whose 
this  is,  but  a  cap  of  this  sort  was  the  first  time  I  had 
seen  it  done.  I  thought  that  a  device  of  this  sort 
would  blow  off.  The  kind  I  was  familiar  with  were 
fastened  by  other  means,  the  ears  and  lugs — the  de- 
vices that  I  was  familiar  with  at  that  time  had  some 
protecting  iron  or  an  arrangement  by  which  the 
moulder  could  come  up  over  the  iron  so  that  the 
moulder  itself  would  have  to  be  sheared.  It  is  hard 
for  me  to  remember  just  what  were  in  use  at  the 
time  I  first  saw  this.  I  remember  this  was  new  to 
me  and  I  expressed  some  doubt  as  to  whether  it 
would  succeed.  We  have  used  valves  or  various 
sorts  for  many  years,  the  moulder  fastening  onto 
the  iron  in  different  ways,  but  I  don't  recollect  any- 
where there  was  nothing  to  prevent  a  straight  lift, 
except  the  bond  between  the  cement  moulder  and  the 
iron,  I  don't  remember  any. 

One  difference  between  the  ordinary  bell  and 
spigot  type  of  joint  for  connecting  another  article  or 
a  pipe  to  the  end  of  a  pipe  and  exhibit  #2,  complain- 
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ant's  device  is  that  the  water  or  liquid  is  flowing 
through  the  pipe.  If  it  is  stopped  at  the  end,  of 
course,  the  pressure  at  the  end  is  a  lateral  pressure, 
a  wrapping  joint  which  could  hardl}^  break  out,  and 
then  there  is  a  skin  friction  of  the  conduit  with  the 
earth  with  which  it  is  surrounded.  The  conditions 
seem  quite  different  to  me;  a  joint  in  a  pipe-line 
would  not  be  like  this. 

A.  Why,  the  conditions  seemed  to  me  quite  differ- 
ent. If  this  cap  were  taken  off — if  the  plate  were 
taken  off  and  the  water  allowed  to  pass  through,  I 
wouldn't  expect  this  to  come  off — I  wouldn't  expect 
the  frame  to  come  off;  with  the  water  locked  in  there, 
I  did  think  it  would  come  off. 

The  principal  of  the  joint  is  practically  the  same. 
The  difficulty  was  partly  to  get  the  strength  neces- 
sary to  hold  such  a  device  in  place  over  the  ordinary 
bell  and  spigot  joint;  but  [63]  the  effect  of  the 
force  would  be  entirely  different.  If  you  put  a  hy- 
drostatic head  on  your  pipe-line,  it  would  not  have  a 
tendency  to  pull  the  pipes  apart;  it  would  have  a 
tendency  to  break  them — rupture  them. 

On  redirect  examination,  referring  to  exhibit  3, 
Defendant's  Commercial  Device. 

Practically  there  is  no  advantage  in  having  one 
shaped  as  the  defendant's  device,  over  the  one  shaped 
as  complainant's  is.  I  have  never  known  one  of 
these  to  fail  that  I  have  had  any  experience  with. 

In  "Defendant's  Commercial  Device"  the  inte- 
rior leaves  or  flanges  that  appear  on  the  inside  of 
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this  flange,  have  a  tendency  to  give  a  greater  holding 
capacity. 
I  am  a  small  stockholder  in  the  plaintiff  company. 

Testimony  of  G-eorge  Sidney  Binckley,  for  Defendant. 

GEORGE  SIDNEY  BINCKLEY,  called  on  behalf 
of  defendant,  testified  as  follows : 

I  have  been  engaged  in  the  practice  of  engineering 
of  various  branches  in  mechanical,  mining,  civil,  and 
hydraulic  work  for  about  twenty  years ;  I  am  a  mem- 
ber of  the  American  Society  of  Civil  Engineers,  and 
at  present,  my  practice  is  in  hydraulics  principally, 
my  occupation  being  that  of  consulting  hydraulic 
engineer.  I  am  familiar  with  the  Kellar  patent  in 
suit. 

Q.  Compare  the  elements  of  the  claim,  in  a  gen-* 
eral  way,  with  the  bell  and  spigot  joint  which  has 
been  referred  to. 

A.  Do  you  refer  to  the  bell  and  spigot  joint  as  em- 
ployed in  a  pipe-hne,  or  as  employed  in  connection 
with  a  gate? 

In  examining  this  claim,  I  find  a  gate  and  plate 
through  which — with  an  opening  through  which 
water  may  flow,  a  pipe  [64]  having  its  end  abut- 
ting against  said  plate,  an  outwardly  projecting 
flange  encircling  the  end  of  said  pipe,  and  a  cementi- 
tious  filler  in  said  annular  space  securing  said  plate  to 
said  pipe;  I  think  that  covers  the  elements  in  the 
claim. 

The  bell  and  spigot  joint:  As  employed  in  connec- 
tion with  a  pipe-line,  the  elements  are  a  pipe  having 
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an  enlarged  portion,  or  bell  adapted  to  encircle  the 
end  of  a  corresponding  pipe,  and  having  an  annular 
space  within  which  is  placed  the  material,  and  with 
which  the  joint  is  made.  In  connection  with  a  valve 
or  gate,  there  is  in  this  combination  a  gate;  that  is 
to  say,  that  part  of  the  structure  which  closes  the 
aperture  in  what  has  been  described  as  the  plate,  and 
there  is  the  outwardly  projecting  flange  attached  to 
the  plate  and  adapted  to  encircle  the  end  of  a  pipe, 
which  generally  abuts  upon  the  metal  at  the  end  of 
the  plate.  I  used  the  term  "plate"  because  that 
seems,  and  previous  testimony  seems  to  have  been 
taken  as  meaning  that  part  of  the  structure  upon 
which  is  formed  the  seat  that  carries  that  element  I 
have  described  as  the  gate.  The  annular  space  in 
such  a  case  is  for  the  purpose  of  receiving  the  mate- 
rial with  which  the  joint  is  made  between  the  end  of 
the  pipe,  considered  as  a  structure.  I  think  that 
covers  the  description. 

HASSALL  PATENT  NO.  318,616. 

There  is  disclosed  here  what  is  plainly  a  bell  and 
spigot  connection  with  some  novelty  of  filling.  That 
is  the  only  thing  I  see  in  this.  This  filling  is  described 
in  the  specification  as  'plastic  cement' — such  as  mas- 
tic or  like  cement.  This  forms  a  cementitious  filler 
between  the  parts. 

I  don't  think  I  would  say  that  this  joint,  as  shown 
here,  could  be  compared  to  the  gate  as  disclosed  in 
the  [65]  plaintiff's  patent,  this  being  purely  a 
joint  in  a  pipe  line. 
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GALVIN  PATENT  NO.  337,945, 

I  see  a  significant  connection  between  that  and  the 
patent  in  suit  on  sheet  2  of  the  Galvin  Patent,  Figures 
4  and  5.  There  is  apparently  existing  in  this  the 
elements  that  exist  in  the  patent  in  suit.  There  is 
what  may  be  particularly  he  described,  I  think,  as  a 
plate,  in  the  sense  that  it  has  been  used.  There  is  the 
gate  for  closing  the  aperture  through  the  plate. 
There  is  the  projecting  flange,  and  apparently  from 
the  structure,  the  conventional  structure  of  this  bell, 
.it  is  intended  to  provide  an  annular  space  around 
the  pipe  and  which  enters  this  bell,  the  annular  space 
being  for  the  customary  purpose  of  receiving  packing 
material. 

BURRITT  PATENT  NO.  515,514; 

The  same  elements  described  in  the  patent  to  Gal- 
vin exist  in  this  patent  to  Burritt,  except  they  are 
duplicated  on  the  two  sides  of  the  gate  itself.  In 
other  words,  this  gate  is  plainly  intended  to  resist 
pressure  from  either  direction,  while  that  of  Galvin 
is  only  adapted  to  resist  pressure  from  one  direction; 
they  both  employ  bell  flanges  adapted  to  receive  a 
pipe;  it  is  plainly  intended  that  there  shall  be  an 
annular  space  for  the  purpose  of  receiving  the  caulk- 
ing material. 

BENTLEY  PATENT  NO.  827,409. 

This  is  a  pipe  connection  having  certain  structural 
peculiarities,  and  I  find  a  reference  here  to  cement 
or  other  filling;  it  is  stated  here  that  the  socket  A  is 
further  provided  with  an  inner  flange  or  rim  E,  suffi- 
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ciently  deep  to  permit  or  ready  insertion  of  tiie 
spigot  end  of  the  next  pipe  and  provide  the  required 
clearance  or  opening  F  for  the  introduction  of  the 
binding  material.  I  saw  somewhere  in  this  refer- 
ence to  [66]  cement.  Yes,  (reading:)  "This 
chamber  is  filled  with  cement,  lead,  or  other  binding 
material  H." 

SEITZ  PATENT  NO.  779,973. 
This  is  described  by  the  inventor  as  an  irrigating 
head-gate  in  this.  The  elements  consist  of  a  plate 
having  an  aperture  through  which  water  may  pass, 
a  slide  gate,  the  function  of  which  is  to  close  this 
aperture,  and  on  the  opposite  side  of  the  plate  is  a 
projecting  flange,  in  this  case  adapted  to  enter  the 
bell  end  of  a  pipe.  Between  the  flange  and  the  inte- 
rior bell  of  the  pipe  exists  an  annular  space.  In  the 
specification  this  annular  space  being  described  as 
being  of  sufficient  width  to  allow  the  putting  of  ce- 
ment 6  or  other  packing  material  in  place  after  the 
conduit  has  been  connected  with  the  plate  1.  There 
is  also  in  this  case  a  flange  surrounding  the  pipe 
which  is  provided  with  bell  and  bolts  connecting  this 
flange  with  the  gate  itself,  or  gate  structure,  by 
means  of  which  the  gate  structure  is  drawn  up  into 
position  at  the  end  of  the  pipe,  which  is  provided 
with  the  bell.  Comparing  the  Seitz  patent  carefully 
with  the  elements  of  the  patent  in  suit,  I  find  a  gate 
having  a  plate  with  an  opening  through  which  water 
may  flow;  a  pipe  having  its  end  abutting  against  said 
plate,  adjacent  to  said  opening;  I  hesitate  over  the 
exact  meaning  of  the  word  "adjacent";  it  is  in  prox- 
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imity  to  that  opening;  I  find  such  a  flange  forming  an 
annular  space  between  the  end  of  said  pipe  and  said 
flange;  I  see  that  cement  is  specified  in  the  descrip- 
tion,— "cement  or  other  packing  material."  You 
may  say  a  cementitious  filler  in  that  space.  This  is 
an  example  of  a  cementitious  filler  holding  an  [67] 
iron  pipe  with  respect  to  a  cement,  vitrous  or  tile 
pipe,  except  that  it  is  proper  to  notice  the  fact  that 
additional  means  of  securing  the  gate  to  the  end  of 
the  pipe  are  shown  in  the  Seitz  patent,  namely,  the 
four  bolts  passing  through  the  gate  structure,  and 
the  ring  behind  the  bell  on  this  pipe.  The  function 
of  these  bolts,  I  will  not,  however,  express  an  opin- 
ion on,  as  it  may  have  been  the  inventor's  idea  that 
they  were  necessary  for  strength  and  security,  and 
it  may  have  been  his  idea  that  they  would  have  been 
convenient  in  the  assembling  of  the  gate  on  the  end 
of  the  pipe. 

By  the  COURT. — The  specifications  here  call  for — 
cement  or  other  suitable  packing  material.  I  would 
hardly  say,  from  the  specification  and  the  claim  here, 
that  the  so-called  packing  material  was  intended  as  a 
holding  device. 

The  WITNESS.— I  think  that  inference  is  the  one 
that  I  did,  myself,  make.  It  is  to  make,  undoubt- 
edly, a  tight  joint. 

In  fact,  in  55  he  has  specified  cement  or  other 
suitable  packing  material  for  the  purpose  of  making 
a  water-tight  joint;  hence,  he  apparently  relies  on  the 
bolts  for  strength. 
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The  COURT.— Yes,  it  would  indicate  that  it  must 
have  been. 

Q.  (By  Mr.  SEVERANCE.)     Would  the  cementi- 
tious  filler  and  water-tight  connection  have  had  any 
degree  of  holding  effect  upon  the  parts  most  in  need  ? 
A.  It  might  easily  be  quite  sufficient  for  the  pur- 
pose although  not  anticipated  by  the  inventor. 

JACKSON  PATENT  NO.  927,353. 
This  is  a  bell  and  spigot  joint  with  certain  struc- 
tural peculiarities  consisting  of  three  lugs  extending 
inwardly  from  [68]  the  inner  surface  of  the  bell, 
which  appear  to  have  the  function  of  centering  a 
spigot  end  of  the  pipe  in  the  bell.  There  is  with 
the  interruption  of  these  lugs,  an  annular  space 
adapted  to  receive  a  packing  material,  caulking  ma- 
terial, of  whatever  character  it  may  be.  There  is 
also  in  this  specification  in  line  95,  "  ....  to  allow 
the  cement  to  flow  in  around  the  spigot  end  of  the 
pipe  sections  to  firmly  retain  the  same  in  position 
and  to  make  a  very  rigid  joint,"  reference  being  to  a 
cement  filler. 

WORLEY  PATENT  NO.  969,320. 
This  is  described  by  the  inventor  as  an  irrigating 
pipe  gate  in  this  case.  The  slide  gate  proper  rests 
against  a  circular  flange  fitting  inside  of  the  end  of 
the  pipe  and  secured  to  the  end  of  the  pipe  by  ce- 
ment, apparently, — yes,  in  95,  with  reference  to  the 
luting  18  of  cement  is  then  applied  around  the  collar 
and  against  the  end  of  the  pipe  so  as  to  cement  the 
collar  firmly  in  the  pipe. 
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BUTTORFF  PATENT  NO.  976,720. 

The  inventor  describes  this  device  as  a  headgate. 
In  the  Biittorff  patent  I  find  a  plate — an  opening 
through  the  plate  which  water  may  pass,  a  flange, 
rearwardly  projecting  flange  from  this  plate,  and  a 
pipe  abutting  against  said  plate,  with  an  annular 
space  between  the  outside  of  the  pipe  and  the  inside 
of  the  rearwardly  projecting  flange,  together  with 
the  slide  or  gate  proper  by  means  of  which  the  open- 
ing through  which  the  water  flows  may  be  closed. 
There  is  an  additional  element  in  the  Buttorff  pat- 
ent in  the  bolts  which  connect  the  plate,  having  a 
rearwardly  projecting  flange  to  the  pipe.  These 
bolts  extend  from  inwardly  projecting  lugs  in  the 
annular  space  between  the  pipe  and  the  interior  of 
the  flange,  and  other  lugs  attached  to  the  pipe  itself. 
[69] 

Q.  (By  the  COURT.)  They  perform  apparently 
a  similar  function  to  that  found  in  the  Seitz  patent  ? 

A.  I  don't  think  so,  your  Honor,  because  the 
structure  of  this  plate  and  the  attached  or  integral 
flange,  together  with  the  character  of  pipe  that  is 
shown,  would  in  itself  be  such  that  if  the  annular 
space  were  filled  with  cement  it  would  be  impossible 
to  remove  the  gate  from  the  end  of  such  a  pipe.  My 
impression  would  be  that  the  function  of  those  bolts 
would  be  merely  to  hold  the  gate  in  place  while  the 
cement  was  being  put  in  place,  my  impression  being 
based  on  the  obvious  fact  that  such  a  cement  filling 
would  provide  a  connection  of  very  great  strength. 

By  the  COURT. — I  couldn't  concur  in  that  con- 
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struction;  there  is  too  much  strength  in  that  con- 
struction— apparent  strength  for  a  mere  temporary 
purpose  such  as  would  be  subserved  by  holding  it  in 
place.  I  would  be  inclined  to  say  they  were  intended 
for  strength  in  the  annular  filling  there  for  a  tight 
joint. 

A.  It  may  have  been  the  inventor's  intention,  Your 
Honor. 

Q.  In  this  Buttorff  patent  then  you  find  all  of  the 
elements  stated — all  of  the  elements  that  are  stated 
in  the  claim  of  the  patent  in  issue,  do  you  not? 

A.  Yes. 

The  Wakefield  patent  has  certain  structural  pecu- 
liarities. It  appears  that  the  bell  end,  as  shown  on 
this  pipe  is  provided  with  a  broken  annular  groove 
in  one  side  forming  a  lock  for  the  spigot  end — a  me- 
chanical lock. 

ENGLISH  PATENT  NO.  7,742  OF  1837. 
I  find  in  Fig.  2  an  example  of  a  gate  adapted  to 
resist  pressure  in  one  direction,  consisting  of  the  gate 
clement  proper,  the  seat  upon  which  this  gate  rests, 
which  has  been  described  as  a  plate,  and  I  find  a  rear- 
wardly  projecting  [70]  flange  which  is  plainly 
intended  to  receive  that  end — the  spigot  end  of  a 
pipe,  providing  an  annular  space  around  said  pipe, 
which  ma}^  be  filled  with  any  suitable  material  for 
rendering  the  joints  tight  and  firm.  With  the  excep- 
tion of  the  spigot  end  of  the  pipe,  the  presence  of 
which  must  be  inferred,  all  of  the  elements  described 
in  the  Kellar  patent  appear  to  be  present  in  this 
English  patent.     No  additional  means  of  filler  are 
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provided  for  holding  the  spigot  end  of  the  pipe,  ex- 
cept the  inclosing  flange. 

Copies  of  said  letters  patent  are  offered  in  evi- 
dence. 

Q.  Mr.  Binckley,  quite  a  little  has  been  testified 
about  the  strength  of  a  cement  filling  employed  for 
fastening  valves,  gates  or  the  like  to  piping  where  it 
was  necessary  for  the  filler  or  cement  to  obtain  a  cer- 
tain degree  of  hold  upon  the  metal.  I  would  like  to 
ask  you  what  you  know  of  this  and  of  the  history  of 
fastenings  of  this  kind. 

A.  I  think  that  the  use  of  cement  in  making  such 
joints  is  a  very  great  antiquity.  We  have  an  exam- 
ple in  a  number  of  National  Greographic  Magazines 
which  are  here  in  court,  of  a  bell  and  spigot  joints, 
which  are  said  by  archaeologists  to  have  been  in  use 
about  thirty-five  hundred  years  ago  on  the  Island  of 
Crete  on  the  Palace  of  Cnossus,  and  it  is  said  by  the 
writer,  who  is  the  authority  for  this,  that  these  pipes 
were  cemented  together.  There  is  here  for  the  in- 
formation of  his  Honor  a  picture  of  these  pipes  in 
this  number  of  the  magazine  which  we  have.  In  ad- 
dition to  the  well-known  antiquity  of  that  form  of 
fastening,  there  are  a  good  many  modern  examples. 
The  description,  your  Honor,  is  on  another  page. 
There  is  no  doubt  that  the  use  of  cement  in  the  annu- 
lar space  in  the  bell  and  spigot  joint  makes  a  very 
strong  joint,  indeed.  It  is  not  a  [71]  matter  of 
opinion  or  doubt.  I  don't  know  personally  of  any 
tests  having  been  made  as  to  the  actual  strength  of 
such  a  joint,  but  that  method  of  joining  pipes  to- 
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getlier  and  of  joining  gates  to  the  ends  of  pipes  has 
been  in  use  by  the  water  department  of  Los  Angeles, 
I  beheve,  upwards  of  twenty-five  years,  and  it  is  the 
standard  method  used  today  all  over  the  city  in  pipes 
exceeding  ten  inches  in  diameter,  nothing  else  being 
used  except  where  the  conditions  are  such  as  to  pre- 
clude the  possibility  of  giving  the  pipe  time  enough 
without  water  in  it  to  allow  the  cement  to  harden. 

(Catalog  of  the  Crane  Company  published  August 
1902,  pages  110  and  118  are  offered  in  evidence  as 
Defendant's  Exhibit  ''L.") 

I  have  myself  used  cement  in  making  a  connection 
between  the  end  of  a  cast-iron  pipe  and  a  cast-iron 
gate.  I  made  this  application  of  knowledge  that  I 
had  of  this  method  of  joining  pipes  in  the  city  of 
Monterey,  Mexico,  just  about  ten  years  ago;  I  think 
it  was  about  to  the  month  ten  years  ago  that  I  made 
such  connection  between  the  end  of  a  cast-iron  pipe, 
a  ten-inch  pipe  and  a  twelve-inch  bell  and  gate  valve 
on  the  end  of  this  pipe  on  the  outlet  of  a  reservoir 
forming  part  of  the  water  works  system  of  the  city 
of  Monterey;  it  was  our  auxiliary  reservoir;  the  valve 
was  similar  to  the  standardized  valve  we  have  had 
before  us,  and  fastened  at  the  end  instead  of  an  inter- 
mediate point  in  the  pipe. 

The  pressure  customarily  encountered  in  water 
supply  systems  for  a  city,  of  course,  are  customarily 
in  excess  of  those  that  are  used  in  irrigation  practice. 
The  pressures  ordinarily  encountered  in  irrigation 
practice  where  cement  pipes  are  used  are  generally 
very  trifling,  a  matter  of  a  few  pounds  to  the  square 
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inch,  while  those  in  the  distributing     [72]     systems 
of  the  water  supply  in  the  city  run  up  very  high; 
pressures  of  a  hundred  pounds  to  the  square  inch  are 
not  unusual. 

Comparing  the  character  of  a  cement  joint  dis- 
closed in  the  Buttorff  patent  with  that  shown  in  the 
patent  in  suit,  the  joint  shown  in  the  Buttoroff  patent 
would  be  the  strongest.  If  the  bolts  shown  in  the 
Buttoroff  patent  were  absent,  it  w^ould  still  be  the 
strongest;  by  reason  of  the  mechanical  law,  which  is 
provided  by  the  forms  of  a  flange  and  the  pipe.  You 
see,  the  valve  not  only  has  a  slant,  but  the  pipe  has  a 
flare.  The  mechanical  law  that  is  provided  by  rea- 
son of  the  shape  of  the  valve  and  the  shape  of  the 
end  of  the  pipe,  that  make  the  line  such  that  even 
though  the  cement  fllling  w^as  not  water-tight  at  all, 
it  would  prevent  the  removal  of  the  gate  from  the 
end  of  the  pipe — or  appliance  from  the  end  of  the 
pipe,  without  either  the  collapse  of  the  pipe  or  the 
rupture  of  the  ends.  Assuming  the  bolts  were  ig- 
nored altogether,  it  is  a  very  stronger  joint.  I  think 
that  the  cement  or  other  rigid  parts  of  the  device 
would  break  before  the  yielding  quality  of  the  others 
would  have  effect. 

The  type  of  connection  for  the  bolts  and  eyes 
shown  on  this  Patent  Office  drawing,  which,  of 
course,  generally  makes  no  pretense  to  making  pro- 
portions, that  connection  would  be  very  weak ;  natur- 
ally, it  could  be  made  strong  if  one  chose  to  do  it,  but 
as  shown,  it  is  a  very  weak  connection. 
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By  the  COURT. — The  witness  gave  it  as  his  judg- 
ment yesterday,  in  referring  to  this  particular  de- 
vice, that  that  bolt  connection  was  made  for  tempo- 
rary stay  while  the  cement  was  setting. 

Mr.  SEVERANCE.— Yes,  that  was  suggested. 
[73] 

The  COTJRT.— In  that  I  couldn't  agree  with  him. 

Mr.  SEVERANCE.— You  couldn't?  Well,  pos- 
sibly not — 

The  COURT.— Because  I  do  not  think  that  the 
general  structure,  and  for  the  very  reasons  that  have 
been  suggested  by  the  witness  himself,  that  would 
call  for  any  necessity  for  a  temporary  stay ;  I  think 
/they  were  intended  for  additional  strength. 

The  WITNESS. — They  may  have  been  so  in- 
tended by  the  inventor.  I  merely  expressed  the 
opinion,  however,  that  they  were  wholly  unnecessary 
in  view  of  the  excessive  strength  of  such  a  joint. 

Comparing  the  illustration  in  the  exhibit  "L," 
Defendant's  Exhibit  "L,"  "Crane  Catalog,"  with 
the  claim  of  patent  in  suit,  when  this  gate  in  assem- 
bled with  the  pipe  inserted  in  the  bell,  and  the 
cementitious  filler  in  the  annular  space  between  the 
pipe  and  the  bell,  I  find  all  of  the  elements  in  this 
claim  to  be  present  in  this  gate.  I  find  in  this  gate, 
as  shown  on  page  12,  of  the  Crane  Catalog,  a  gate 
having  a  plate  in  the  sense  that  the  word  has  been 
used  here,  with  an  opening  through  which  water 
may  flow,  a  pipe  having  its  end  abutting  against 
said  plate,  adjacent  to  said  plate  against  said  open- 
ing, said  plate  having  an  outwardly  projecting  flange 
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encircling  the  end  of  said  pipe  and  forming  an  an- 
nular space  between  the  end  of  said  pipe  and  said 
flange,  and  a  cementitious  filler  in  said  annular 
space  securing  said  plate  to  said  pipe.  All  of  those 
elements  are  present  in  a  standard  gate-valve  such 
as  that  illustrated  on  page  110  of  the  Crane  Catalog 
when  assembled  with  a  pipe  and  the  annular  space 
filled  with  a  cementitious  filler,  which  I  have  stated 
that  I  have  myself  used  about  ten  years  ago,  in  Mon- 
terey, Mexico. 

Comparing  the  claim  of  the  patent  in  suit  and  the 
device  with  the  commercial  type  of  valve  in  the  cata- 
log, the  [74]  function  of  the  flange  in  each  case 
is  the  same;  the  construction  is  not  identical,  inas- 
much as  the  flange  in  the  Kellar  gate,  as  exemplified 
by  this  frame  and  flange  before  me,  is  a  separate 
piece,  while  the  flange  in  the  commercial  gate,  as 
shown  in  the  catalog,  is  cast  integral  with  the  gate 
itself ;  that  is  the  only  essential  difference. 

Ignoring  the  facts  that  these  two  elements  in  the 
Kellar  gate  are  separate,  the  functions  are  the  same, 
and  the  essential  structure  is  the  same. 

I  find  the  same  elements  or  the  elements  of  the  claim 
identical  in  the  commercial  valve  with  the  same  iden- 
tical purpose  and  function.  They  are  alike  in  all  es- 
sentials including  their  function.  In  other  words  the 
elements  described  in  the  claim  are  all  present  in  the 
commercial  gate,  when  assembled  with  the  end  of 
the  pipe  inserted  in  the  bell  and  the  cementitious 
filler  in  place. 

The  COURT. — But  there  is  a  well  established  rule 
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if  the  principle  has  been  applied  in  a  way  that  would 
not  suggest  the  application  and  function  that  it  is 
performing  under  the  patent  in  suit,  that  it  is  not 
necessarily  an  anticipation  at  all. 

Mr.  SEVERANCE.— No,  we  do  not  find  that  such 
has  been  the  use. 

The  COURT. — ^IMy  comment  was  simply  in  con- 
nection Avith  the  witness'  statement  that  all  the  ele- 
ments were  there,  and  that  is  true,  the  elements  are 
there,  but  whether  or  no  they  would  suggest  to  the 
mind  of  the  practitioner  the  specific  function  to  be 
performed  by  the  novel  feature  of  this  is  a  different 
thing. 

Referring  to  defendant's  Exhibit  the  "Pomona 
Ring"  Exhibit  '^M."     [75] 

Mr.  MONTGOMERY.— In  order  to  expedite  the 
matter,  I  might  make  an  explanation  with  regard  to 
this  ring  which  does  not  seem  to  me  at  all  material. 
Of  course,  that  fact  that  it  is  not  designed  to  obstruct 
the  flow  of  water,  or  have  anything  to  do  with  water, 
except  to  form  a  cover  to  the  standpipe — 

The  COURT. — I  was  going  to  ask  that.  Is  this 
used  in  connection  with  a  practice  which  is  calcu- 
lated to  have  to  resist  pressure? 

A.  No,  your  Honor. 

The  COURT.— Then,  I  don't  see  the  value  of  this 
for  present  purposes  at  all.  I  thought  when  you 
first  brought  it  forward  it  was  intended  to  — 

Mr.  SEVERANCE.— No,  only  as  showing  the  old 
use  of  attaching  a  flange  put  over  the  end  of  the  pipe. 

The  COURT.— Well,  I  don't  find  anything  in  this 
English  patent  that   enables   us   to   do   other  than 
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merely  infer  what  this  annular  space  would  be.     I 
don't  see  any  direct  reference  to  it.     Can  you  find 
in  the  English  patent  anything  that  directly  refers 
to  the  method  by  which  the  annular  space — 

Mr.  MONTGOMERY.— It  is  only  by  inference, 
your  Honor. 

The  COURT. — It  is  only  by  inference,  yes. 

Mr.  MONTGOMERY.— Conventional  form. 

The  COURT.— Yes. 

On  Cross-examination. 

Q.  You  stated  on  your  direct  examination  that  the 
elements  of  the  Hassall  claim,  exhibit  "B,''  were  a 
flange  face  and  a  filler.  What  other  elements  do  you 
find  beside  the  above  in  the  patent? 

A.  I  find  two  concentric  rings  described  in  this 
specification,  in  which  it  is  said  the  spigot  end — or 
I  will  [7G]  go  back,  "In  the  drawing  A  rep- 
resents one  pipe  section,  which  is  provided  with  a 
socket  B  and  shoulder  C  at  the  inner  end  of  the 
socket.  A  in  the  adjoining  pipe  section,  the  spigot 
end  of  which  is  inserted  into  the  socket  B  and 
tightly  stuck  there  by  two  concentric  rings,  D  and  I, 
which  are  either  cast  by  means  of  a  cylindrical 
mould  into  the  socket  B  and  around  the  spigot  end 
of  the  pipe  A  or  placed  loosely  therein  as  desired. 
Between  the  adjoining  surfaces  of  the  rings  D  and 
I  a  plastic  cement — such  as  mastic  or  like  cement — 
is  placed,  by  which  a  tight  joint  is  formed.  The 
inner  edge  of  the  ring  I  is  made  bevelled,  so  as  to 
prevent  the  cement  from  being  forced  forward  into 
the  socket  B  when  the  pipes  are  being  pressed  to- 
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gether.  The  surplus  fills  tlie  annular  space  formed 
between  the  bevelled  edge  of  the  inner  ring  and  the 
outer  ring,  as  shown  in  the  drawing.  This  pipe 
joint  is  very  effective  when  the  same  is  not  exposed 
to  much  strain  or  pressure. 

Cross-examination. 

Referring  to  exhibit  "B,"  the  Hassall  claim. 

In  the  specification  as  to  whether  the  pipe  joint 
is  adapted  to  withstand  pressure,  it  is  stated,  "This 
pipe  joint  is  very  effective  when  not  exposed  to  too 
much  strain  or  pressure." 

Referring  to  exhibit  "C,"  the  Calvin  hydrant. 

It  might  be  the  case  that  the  packing  material 
in  the  groove  of  the  ring  be  a  gasket  of  rubber,  al- 
though it  is  not  a  thing  that  I  would  consider  likely. 
The  purpose  of  the  groove  in  the  bell  end  of  the  or- 
dinary pipe,  bell  and  spigot-pipe,  is  to  retain  the 
material  which  is  caulked  into  it ;  lead,  as  I  remarked 
in  former  testimony,  as  being  the  common  and  oldest 
generally  used  material  with  cast-iron  pipe.     [77] 

Exhibit  "E,"  the  Bentley  patent,  I  consider  this 
patent  significant  in  connection  with  the  patent  in 
suit,  only  so  far  as  it  exhibits  a  form  of  bell  and 
spigot  joint. 

The  specification  states,  "This  chamber  is  filled 
with  cement,  lead,  or  other  bindijig  material  H.'* 
The  shape  of  the  structure  has  this  effect  as  a  bind- 
ing means,  it  provides  a  mechanical  lock  assuming 
the  filling  material  of  such  character  as  to  be  strong 
in  sheering. 

Exhibit  "F,"   the  Wakefield  patent,   I   consider 
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only  significant  in  connection  with  the  patent  in  suite, 
in  illustrating  one  form   of  bell   and   spigot   joint. 
There  is  a  mechanical  lock  indicated  in  this,  inde- 
pendent of  the  filling  material. 

Exhibit  *'G,"  the  Seitz  patent,  according  to  the 
specification,  the  gate  is  not  intended  to  retain  water 
in  the  pipe,  it  is  intended  to  resist  the  entry  of  water 
into  the  pipe.  The  binding  element  consists  of  four 
bolts. 

In  Exhibit  "H,"  the  Jackson  patent,  the  purpose 
of  the  lugs  in  this  device  is  primarily  to  center  the 
spigot  end  in  the  bell. 

In  63,  it  says,  "The  lugs  C  also  are  provided  with 
a  pocket  F  for  retaining  a  packing  of  hemp  G  and 
for  allowing  the  cement  H  to  flow  in  around  the 
spigot  end  of  the  pipe  section  to  firmly  hold  the  same 
in  the  socket." 

This  patent  is  significant  in  connection  with  the 
patent  in  suit,  to  a  limited  extent  only,  showing  the 
use  of  a  cement  filler  in  a  bell  and  spigot  joint. 

Exhibit  "I,"  the  Worley  patent,  on  line  16  refers 
to  the  water  flowing  into  the  pipes,  and  line  34  shows 
that  the  device  is  to  be  placed  on  the  inside  wall 
of  a  ditch,  and  line  75  reads,  " — so  as  to  prevent 
water  from  flowing  into  the  [78]  collar  from  the 
ditch  or  some  other  source  of  supply."  It  seems 
very  plain  that  the  device  is  intended  to  receive 
water  from  the  irrigating  ditch. 

Q.  (By  the  COURT.)  Well,  it  says,  ''this  luting 
may  also  embed  the  posts  11  and  12  thus  permanently 
securing  the  collar  in  the  end  of  the  concrete  pipe. '  * 
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What  is  meant  by  the  term  "luting"? 

Mr.  MONTGOMERY.— Luting  is  an  adhesive 
substance. 

A.  Claim  3.  These  wire  members  are  described 
as  being  bent  to  form  clamping  limbs,  and  the  luting 
is  described  as  embedding  a  portion  of  said  wire 
members  to  retain  the  collar  in  place. 

This  patent  in  general  is  somewhat  similar  in 
its  method  of  permanently  securing  the  collar  to 
the  end  of  the  concrete  pipe,  to  the  method  as  em- 
ployed by  Mr.  Kellar  that  was  described  yesterday, 
where  a  collar  with  a  bead  around  the  bottom  was 
placed  on  the  inside  of  a  pipe. 

Q.  Exhibit  "J"  I  believe  is  the  Buttorff  patent. 
Is  this  gate  designed  to  retain  water  in  the  pipe,  or 
to  receive  it  from  a  ditch  or  canal  ^ 

A.  I  think  it  would  perform  either  function. 

Q.  What  was  it  designed  for?  What  was  the 
patent  claimed  for  ? 

A.  I  find  in  15,  "My  invention  relates,  generally 
speaking,  to  improvements  in  flood  gates,  adapted 
to  control  the  flow  of  water  from  an  irrigating  ditch 
or  canal  to  a  lateral  or  branch  ditch  which  supplies 
the  consumer  with  a  pre-determined  quantity  of 
water." 

THE  COURT.— This  really  is  in  the  nature  of  a 
measuring  gate. 

A.  That  is  practically  what  it  is. 

With  respect  to  the  use  of  a  hydrant  in  Monterey 
[79]  Mexico,  I've  forgotten  what  make  of  valve  it 
was ;  it  was  a  twelve-inch  spigot  end,  or  I  should  say. 
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bell  gate  valve,  and  I  don't  remember  now  where  I 

got  the  valve .... 

There  is  a  bead  on  the  end  of  the  bell;  it  is  a 
standard  method  of  construction  on  the  bells  of 
either  pipes  or  gates.  The  purpose  of  that  bead  is 
to  furnish  additional  strength  at  that  point. 

There  is  a  groove  on  the  interior  of  the  bell.  I 
think  there  is  no  doubt  but  that  I  had  a  curve  on  the 
flange  of  the  valve  which  I  set.  I  don 't  believe  that 
I  ever  saw  one  without  it  before  this.  The  spigot 
end  of  the  iron  pipe  to  which  this  gate  valve  was 
attached  was  that  of  the  regular  standard  cast-iron 
pipe ;  it  was  a  piece  of  stock  pipe  the  same  as  I  used 
on  the  other  parts  of  the  system.  I  really  don't 
know  whether  it  had  a  bead  on  the  end  or  not.  They 
usually  do,  your  Honor,  but  very  frequently  the  bead 
is  lost  by  the  necessity  of  cutting  the  pipe  to  length, 
but  in  this  case,  likely  as  not,  this  bead  was  cut  off. 
I  don't  know;  I  paid  no  attention  to  it  and  laid  no 
stress  on  it,  because  I  was  not  nervous  about  it. 
This  gate  was  designed  to  be  a  part  of  the  system  but 
was  not  connected  at  once. 

I  believe  it  was  subject  to  pressure  before  its 
eventual  connection  with  the  pipe. 

The  term  "gate  valve"  used  in  commercial  work 
is  a  valve  in  which  a  vertical — I  say  a  vertical,  a  gate 
is  inserted  at  right  angles  to  the  line  of  flow  of  pipe ; 
that  is  to  say ;  the  axis  of  the  pipe.  The  term  gate- 
valve  is  used  in  such  a  case  in  contradistinction  to 
the  term  globe-valve,  where  the  aperture  is  closed  by 
pressing  a  disk  to  a  seat  within  a  cast  which  is  gen- 
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erally  globular  in  form;  hence  the  [80]  name 
globe-valve,  and  in  commercial  and  engineering 
work,  the  distinction  is  made  between  gate-valve  and 
globe-valve,  because  the  gate- valve  leaves  a  perfectly 
clear  aperture  in  the  opening  of  the  pipe,  while  the 
globe-valve  forms  an  obstruction,  and  has  that  dif- 
ference in  its  structural  elements. 

Redirect  Examination 

Q.  Are  you  of  the  opinion  that  it  would  make  any 
substantial  difference  in  the  hold  of  the  cement  upon 
the  iron,  if  the  walls  of  the  flange  and  the  pipe  were 
not  parallel — were  not  substantially  parallel  ? 

A.  If  they  are  converging  walls  to  the  flange,  as 
shown  in  the  Buttorff  patent,  it  would  form  a  me- 
chanical lock;  if  these  walls  diverged,  that  mechan- 
ical lock  would  be  absent.  Therefore,  I  would  say 
where  the  walls  converge,  as  they  do  in  the  Buttorff 
patent,  there  would  be  that  difference,  there  would 
be  a  stronger  connection,  because  in  the  other  case 
adhesion  alone  would  be  relied  upon  in  the  Buttorff; 
the  sheering  strength  of  the  concrete  becames  a  con- 
trolling factor. 

I  should  say  that  the  adhesion  of  cement  upon  the 
iron  would  be  sufficient  for  most  ordinary  pressures, 
as  such,  for  instance,  as  they  might  have  in  an  irri- 
gating system,  if  the  divergence  of  the  flange  is  not 
too  great.  If  it  approaches  parallelism,  it  would  be 
practically  the  same.  It  was  testified  yesterday  by 
one  of  the  plaintiffs  that  there  is  an  actual  slight 
divergence  in  the  flanges,  but  I  don't  believe  such 
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a  divergence  would  make  any  serious  difference  so 

long  as  it  was  slight. 

The  relative  pressure  likely  to  be  on  any  irrigat- 
ing system  as  to  the  pressure  that  would  be  upon 
water-mains  is  probably  one-twentieth  of  what  would 
be  upon  water-mains,  [81]  I  should  say;  natur- 
ally that  will  vary  according  to  the  conditions  under 
which  the  irrigating  is  done. 

Recalled  and  asked  to  compare  "Complainant's 
Commercial  Valve"  with  the  claim  of  the  patent  in 
suit  and  also  with  the  standard  Crane  valve  of  Ex- 
hibit "Crane  Book"  says: 

In  comparing  these  two  valves  with  the  Crane,  as- 
suming in  each  case  that  the  valve  is  assembled 
with  a  pipe  connected  to  it  with  a  cementitious  filler, 
the  elements  in  the  claim  exist  completely  in  both 
of  these  valves,  the  camplainant 's  valve  and  in  the 
Crane  valve.  The  essential  elements  in  the  claim 
in  the  Crane  valve,  and  in  the  complainant's  valve 
are  identical,  and  the  functions  of  those  elements 
are  identical.  That,  with  strict  reference,  of  course, 
to  the  claim,  its  wording  and  the  elements  as  laid 
down  in  that  claim,  I  find  substantially  the  same  ele- 
ments used  in  substantially  the  same  way  and  for 
the  same  purpose. 

Recross-examination  says:  There  is  a  groove  on 
the  interior  of  the  bell  in  the  Crane  valve ;  that,  how- 
ever, is  not  an  element  which  is  recognized  in  the 
claim,  and  I  would  not  consider  that  as  an  element  in 
the  structure  itself.     It  is  a  structural  detail  which 
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may  or  may  not  have  a  practical  importance.     It 
may  have  a  function  where  used  with  lead ;  it  unques- 
tionably has  a  function  where  used  with  cement. 

Recross-examination. 
I  don't  remember  having  seen  a  concrete  pipe  with 
a  metal  flange  connected  by  means  of  a  cementitious 
filler  alone  before  the  patent  in  suit. 

Testimony  of  John  Mitten,  for  Defendant. 

JOHN  MITTEN,  called  on  behalf  of  defendant, 
testifies : 

T  am  36  years  of  age,  been  working  for  the  city 
water  department  of  Los  Angeles,  California,  for  the 
past  ten  years  as  a  caulker — a  pipe  man.     [82] 

In  making  joints  with  iron  pipes,  or  pipes  and 
gates  or  valves  what  we  generally  use  depends  a  good 
deal  upon  the  size  of  pipe ;  the  way  the  county  now 
has  got  of  saving  it  is  using  cement  instead  of  lead, 
and  we  have  used  a  whole  lot  of  cement — lots  of  ce- 
ment ;  in  the  majority  of  the  big  pipes  it  is  all  cement. 

Anything  above  three-inch  we  generally  make  of 
the  cement  joints;  the  use  of  cement  in  making 
joints  has  become  standardized  with  the  water  de- 
partment here;  we  have  found  in  the  Los  Angeles 
Water  Department  the  strength  of  the  cement  joint 
under  heavy  pressures  upon  the  connections  success- 
ful. We  have  turned  in  as  high  as  110  lbs.  pressure 
against  such  cement  joints.  It  has  been  well  known 
that  cement  makes  a  strong  joint  with  iron  mechan- 
isms under  pressure ;  we  have  made  cement  connec- 
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tions  at  the  end  of  a  pipe,  but  on  where  we  got  ex- 
treme pressure  we  generally  block  them,  or  put  on 
what  we  call  a  lug,  and  we  have,  furthermore,  on 
the  low  pressure  where  we  don't  pay  much  attention 
to  blocking  them  at  all,  but  under  our  extreme  press- 
ure we  generally  block  them;  we  give  them  a  good 
backing;  that  is  on  heavy  pressure.  Of  course,  we 
have  pressure  that  runs  pretty  high  in  the  city  of 
Los  Angeles,  and  in  more  places  we  have  very  low 
pressures.  In  moderate  pressures  we  don't  pay 
much  attention  to  it  at  all.  We  have  fastened  valves 
with  bell  flanges  to  the  ends  of  sheet  iron  pipes, 
and  have  used  cement  in  such  instances ;  did  not  re- 
quire anything  else  but  cement  to  hold  the  valves 
in  place;  we  generally  used  the  clear  cement,  mak- 
ing a  solid  joint  of  them.  There  is  a  straight  plug 
and  a  tapered  plug,  but  in  the  majority  [83]  of 
the  city  water  works  plugs  they  are  tapered,  with 
the  small  end  in.  They  use  those  for  lead  joints  so 
if  they  start  pounding  on  them  they  would  come  out, 
but  where  they  use  cement,  they  use  them  just  the 
same. 

Q.  Do  you  find  difficulty  at  any  time  in  separating 
joints  made  with  cement  *? 

A.  Well,  we  haven't  had  very  much  occasion  at  ce- 
menting them.  We  have  lowered  pipe  which  we  had 
to  cut  the  cement  out  of  to  lower  it.  We  had  to  cut 
the  joint  almost  all  out  to  lower  the  pipe;  that  is, 
we  had  a  case  of  lowering  some  36-inch  pipe  on 
Hoover  Street,  cast   iron,  that  we   had   to  cut  the 
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cement  mostly  all  out  of  the  joint  before  it  would 

move. 

Q.  Is  there  any  danger  of  tendency  to  leakage  in 
such  joints'? 

A.  Not  until  after  the  pipe  would  move.  After 
the  pipe  would  move,  we  would  have  to  re-run  them 
with  lead. 

Q.  (By  the  COURT.)  As  a  practical  man,  by 
what  means  is  the  cement  filling  put  in  these  joints'? 

A.  Your  Honor,  I  don't  understand  how  you  re- 
fer. 

Q.  How  do  you  get  cement  in  there  in  a  horizontal 
pipe  now  with  the  annular  space  also  lying  horizon- 
tal.    How  do  you  get  cement  in  there  ? 

A.  I  have  always  had  the  cement  in  one  hand  and 
caulked  it  back  with  a  punch  in  the  other  hand.  I 
do  it  by  hand.  There  is  no  way  of  pouring  it  in.  I 
have  never  seen  it  poured  in.  We  used  clear  cement, 
but  not  dry  cement,  just  damp,  your  Honor,  so  it 
would  stick  together,  not  too  wet,  and  the  men,  they 
mixed  the  cement  for  us  on  the  ditch,  give  it  to  us 
dry.  We  always  had  a  can  of  dry  cement  down  in 
the  hole,  down  in  the  ditch,  and  make  it  to  suit  our- 
selves. 

We  have  secured  on  some  connections,  gates  or 
valves  [84]  upon  the  ends  of  pipes  by  cement.  We 
have  put  them  on  by  cement,  lots  of  them,  and  fas- 
tened to  the  ends  of  cast-iron  and  sheet-iron  pipes, 
anything  that  comes  along. 

The  cement  seems  to  hold  equally  well.  It  has 
proven  faithful  to  our  job. 
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This  making  of  cement  joints  is  not  a  new  thing, 
no,  not  very  new ;  I  have  been  at  it  for  the  last  ten 
years. 

As  to  the  holding  power  of  cement  on  iron  for  or- 
dinary pressure,  it  is  all  right :  it  is  good ;  we  made 
cement  joints  eight  or  nine  years  ago,  and  they  are 
still  in  the  ground  yet. 

On  Cross-examination. 
On  our  cast-iron  pipe  ends  there  is  generally  a 
bead,  and  the  other  end  is  a  bell  and  spigot  end. 
There  is  what  we  call  a  ' '  lead  lock. ' '  Inside  the  bell 
there  is  a  sort  of  gi'oove  running  around  on  the  inside 
of  the  bell,  a  groove  that  lead  wdll  run  into.  I  can- 
not remember  any  particular  place  within  the  last 
eight  or  ten  years  where  this  construction  was  used 
in  Los  Angeles ;  we  have  left  lots  of  them  there,  but 
I  don't  know  how  long  they  stayed  there  without 
having  pipe  run  on  ahead  of  them.  We  have  left 
jobs  that  way,  you  understand;  I  am  not  saying  they 
were  permanent  jobs,  but  the  water  was  turned  into 
them  until  we  come  back  to  fix  them  over  again — 
come  back  to  put  them  on  some  more  pipe,  if  that  is 
what  you  are  getting  at. 

I  have  not  put  on  one  of  these  valves  without 
blocking  it. 

Not  for  a  place  in  the  system,  but  as  an  end  we 
have  put  on  what  we  call  the  dead  end,  run  to  a  dead 
end.  We  have  some  valves  on  the  dead  ends,  yes; 
that  is  what  we  call  a  valve,  what  you  call  a  gate. 

I  remember  we  have  put  gates  on  dead  ends.     Of 
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course,  [85]  the  city  of  Los  Angeles  has  grown 
so  fast  they  have  not  stayed  there  very  long  before 
some  other  gang  might  have  come  along  and  extended 
pipe  further  from  that  gate. 

Q.  Well,  what  I  am  talking  about  is  a  permanent 
dead  end. 

A.  I  don't  suppose  there  is.  At  a  permanent 
dead-end  we  would  not  put  a  valve  on.  A  valve  is  a 
little  too  expensive  to  run  to  a  dead-end  and  let  it 
stay  there. 

As  long  back  as  I  remember  fastening  a  valve  on 
the  end  of  a  pipe  by  means  of  a  cement  joint  without 
block  it,  was  only  a  short  time  ago ;  it  is  not  over  two 
months  ago. 

I  can't  just  remember  any  such  instance  two  years 
ago. 

Q.  Did  you  ever  put  a  valve  with  a  flange  shape 
like  that  on  the  end  of  a  pipe!     (Indicating  device.) 

A.  How  do  you  mean  ?  This  would  be  on  the  valve, 
do  you  mean  ? 

Q.  Yes,  put  your  pipe  on  the  inside  here,  have  a 
flange  in  this  shape. 

A.  No,  I  never  did. 

Q.  Would  you  think  that  would  hold  if  it  were 
placed  on  the  end  of  a  pipe  and  filled  in  with  cement 
here  a  half  an  inch  thick  *? 

Q.  (By  the  COURT.)  Do  you  think  it  would 
hold  under  pressure? 

A.  Well,  your  Honor,  it  would  depend  how  much 
pressure  would  be  on  that  pipe.  There  is  an  awful 
short  space  there  for  material  to  hold  there.     Even 
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lead  I  would  not  gamble  on  it  holding  five  minutes 

on  a  joint  like  that. 

Q.  You  would  be  afraid  it  would  blow  off? 

A.  I  would  be  afraid  it  would  blow  off;  that  is, 
there  is  not  stock  enough  there — 

Q.  I  understand  what  you  mean,  there  is  not 
enough     [86]     hold. 

A.  The  majority  of  our  bells  are  four  inches  or 
four  and  a  half;  that  would  give  us  four  and  one- 
half  inches  of  cement  or  lead;  and  we  can  gamble 
on  our  joints ;  they  hold  pretty  good. 

Redirect  Examination. 
(By  Mr.  SEVERANCE.) 

Q.  The  strength  of  such  a  joint  would  depend  upon 
the  size  of  the  valve  and  the  amount  of  cement  ? 
A.  The  amount  of  cement  you  could  get  in  there — 
Q.  Beg  pardon. 

A.  I  wouldn't  gamble  on  a  joint  like  that.  I 
wouldn't  recommend  it  at  all.  There  is  not  enough 
stock  to  hold  it  to  my  idea. 

Testimony   of  George  Sidney  Binckley  (Recalled). 
GEORGE  SYDNEY  BINCKLEY,  recalled. 

Redirect  Examination. 
(By  Mr.  SEVERANCE.) 

Q.  I  want  to  draw  to  your  attention  complainant 's 
exhibit  valve,  "Complainant's  Commercial  Valve" 
and  ask  you  to — 

A.  I  did  not  know  at  the  moment — at  the  moment 
I  did  not  know  whether  this  was  complainant's  or 
defendant's  valve. 
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Recross-examination. 
(By  Mr.  MONTGOMERY.) 

Q.  Is  there  any  additional  element  in  the  Crane 
valve  that  is  not  contained  in  the  Kellar  patent  ? 

A.  I  presume  that  counsel  refers  to  the  groove  on 
the  interior  of  the  bell  in  the  Crane  valve ;  that,  how- 
ever, is  not  an  element  which  is  recognized  in  the 
claim;  it  is  not  mentioned  in  the  claim;  and 
I  would  not  consider  that  as  an  element  in 
in  the  structure  itself.  It  is  a  detail — a  structural 
detail  which  may  or  may  not  have  a  [87]  practi- 
cal importance.  It  may  have  a  function  where  used 
with  lead ;  it  imdoubtedly  has  a  function  where  used 
with  cement;  its  function  is  questionable. 

George  C.  Martin,  for  Plaintiff  (in  Rebuttal). 
GEORGE  C.  MARTIN,  called  in  rebuttal  on  behalf 
of  plaintiff,  testifies : 

I  have  heard  the  testimony  of  Mr.  Binckley.     I 
don't  agree  with  Mr.  Binckley  in  the  conclusions  that 
he  has  drawn ;  I  don't  in  fact,  agree  with  the  premise 
he  starts  with ;  I  have  examined  the  patents  and  my 
conclusion  is  just  contrary  from  his,  that  instead 
of  being  anticipatory  patents,  the  evidences  of  their 
uses  our  device  superseded.     I  am  simply  explain- 
ing that  from  an  examination  of  these  patents,  the 
conclusion  I  draw  is  that  these  were  steps,  some  of 
them,  at  least,  in  an  art  which  pointed  in  no  ways  at 
all  to  the  step  which  we  took,  that  the  step  which  we 
took  was  a  departure  from  any  of  the  practices. 
For  instance,  what  I  mean  by  that,  in  this  Hassall 
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patent,  the  first  one  that  was  cited,  this  man  says 
this  pipe  joint  is  very  effective  when  the  same  is  not 
exposed  to  much  strain  or  pressure.  Now,  we  have 
discovered — of  course,  that  was  in  a  pipe  joint,  that 
the  practice  is  quite  the  contrary,  that  it  makes  a 
joint  for  a  gate  which  is  very  effective. 

Q.  Yes,  but  at  the  same  time,  if  the  conunon  bell 
and  spigot  connection  were  an  old  one,  in  the  art, 
it  would  be  impossible  to  get  a  patent  on  it. 

A.  Oh  yes,  of  course,  and  my  interpretation  of 
our  patent  is  not  that  it  is  a  patent  in  any  sense  of 
the  word  upon  a  bell  and  spigot  joint.  Our  patent 
is  a  patent  on  the  combination  of  a  gate,  and  I  might 
say,  I  distinguish  possibly — I  would  like  to  distin- 
guish a  little  more  clearly  the  difference  between  a 
gate  and  a  valve,  and  a  gate  valve,  concerning  which 
a  great  deal  of  Mr.  Binckley's  testimony  concerns. 
[88] 

Q.  And  yet  the  patent  says  there  is  no  particular 
importance  in  the  form  of  the  valve,  does  it  not  *? 

A.  Yes,  but  all  of  these  patents — for  instance,  in 
the  Crane,  they  are  good  samples,  and  in  the  city 
water  department,  and  so  forth,  are  what  we  de- 
scribe and  what  w^e  describe  in  the  art  and  in  com- 
merce as  a  gate-valve;  that  is  a  by-pass  valve,  a 
valve  in  a  continuous  line,  a  bell  end  on  both  ends. 
In  our  patents,  there  must  be  several  elements  which 
are  absent  in  those  devices  because  we  have  a  flange 
and  opening,  a  pipe,  cementitious  filler,  and  a  means 
for  cutting  off  a  water  flow,  and  the  cementitious 
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filler  comprising  the  means  to  hold  the  gate  on,  which 
is  not  the  case  with  a  gate-valve,  because  it  remains  in 
place  in  any  event. 

Q.  Still  the  gate-valve  must  use  the  same  elements 
or  must  use  some  additional  elements  ? 

A.  That  is  just  exactly  the  hole  point  which  I 
meant  to  bring  out.  For  instance,  in  these  gate- 
valves  it  has  been  shown  that  the  flanges  in  the  gate- 
valves  have  been  provided  with  grooves  for  either 
lead  or  cement.  Now,  the  point  is  that  the  inventors 
who  manufactured  them  did  not,  in  fact,  conceive 
that  cement  would  hold  as  a  filler  without  some  ad- 
ditional means  until  Mr.  Kellar's  invention. 
Q.  That  is  so  far  as  the  patent  art  shows  ? 
A.  So  far  as  the  patent  art  shows,  yes,  or  so  far 
as  the  practice,  all  of  the  gates  and  hydrants  used, 
Boynton's  and  Crane's  and  Fairbank's  used  a 
grooved  gate. 

All  of  these  valves  such  as  the  Crane  valve  and 
the  commercial  valves  of  to-day  are  all  and  always 
have  been  provided  with  some  means  additional  to 
a  straight  valve,  or  a  valve  with  a  cementitious  filler 
for  holding  the  valve  onto  the  end  of  the  pipe. 
Usually,  as  testified  to  by  your  witness,  Mr.  Mitten, 
both  male  and  female  ends  are  provided  with  means, 
the  spigot  end  is  usually  provided  with  a  bead  around 
the  end  and  the  bell  end  with  a  groove  as  shown,  in 
fact,  in  all  of  these.     [89] 

Q.  Although  he  pointed  out  placing  the  valves 
equally  well  on  these  sheet  metal  pipes  where  they 
did  not  have  a  bead  on  the  spigot  end  of  the  pipe. 
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A.  No,  they  have  a  bead  there  in  the  valve;  as  a 
matter  of  fact,  I  know  from  my  knowledge  of  the 
art  that  they  usually  flare  the  end  where  they  do 
that.  These  valves  all  show  the  grooved  bell.  I  say 
they  are  also  shown  in  the  catalog. 

Q.  (By  Mr.  SEVERANCE.)  Would  you  want 
to  hold  then  that  those  devices  even  though  they  had 
some  additional  features  and  still  had  the  same  ele- 
ments; would  not  infringe  on  your  patent  if  they 
were  subsequent  to  it  rather  than  prior  ? 

A.  The  use,  for  instance,  of  a  gate-valve  as  the 
Crane  gate-valve  is  not  an  analogous  use  to  our  use 
at  all.  We,  ourselves,  buy  and  sell  Crane  valves  from 
Crane,  but  they  are  not  used  in  line  with  out  gates. 
The  Crane  valve  as  here  depicted  in  the  Crane  cata- 
log as  introducd  in  evidence  would  not  be  an  in- 
fringement of  our  patent.  That  sort  of  a  valve 
wouldn't  be  put  on  the  end  of  a  line,  it  is  a  valve 
or  gate  that  is  to  be  inserted  in  a  continuous  line. 
The  witness  Mitten  was  talking  about  a  stop  at  the 
temporary  end  of  a  line;  until,  as  he  suggested,  an- 
other lot  of  workmen  instructed  to  do  so  would  come 
along  and  take  it  out  and  continue  the  line. 

They  put  the  valve  end  on  the  end  of  a  line  with 
the  cement  abutment  or  something  back  of  it,  so  that 
they  could  continue  the  line  at  a  later  late.  Of 
course,  there  it  simply  became  a  joint;  obviously 
they  wouldn't  put  a  gate-valve  in  the  end  of  a  line 
and  then  plug  up  the  hole. 
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It  is  stipulated  that  Plaintiff's  Exhibit  No.  6  may 
be  introduced  in  evidence  for  the  purpose  of  show- 
ing the  cement  standpipe;  [90]  the  construc- 
tion of  it,  to  show  the  end  of  the  pipe  in  which  the 
former  device  was  fitted,  and  over  which  now  the 
present  commercial  device  fits, 

Sep.  13,  1916.    ' 
It  is  stipulated  that  the  foregoing  be  approved  by 
the  Court  under  Equity  Rule  75. 

CHARLES  C.  MONTGOMERY, 

Solicitor  for  Plaintiff. 
FREDERICK  S.  LYON, 
Solicitor  for  Defendants. 
Approved : 

EDWARD  E.  CUSHMAN, 
District  Judge. 

[Endorsement] :  No.  B-65.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Kellar-Thomason  Company,  Plain- 
tiff, vs.  Frank  P.  Snow  et  al..  Defendants.  In  Equity. 
Condensed  Statement  of  Evidence  Under  Equity 
Rule  75.  Filed  Sep.  14,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  By  T.  F.  Green,  Deputy  Clerk.  Frederick 
S.  Lyon.  504-7  Merchants  Trust  Building,  Los 
Angeles,  Cal.,  Solicitor  for  Defendants.     [91] 
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Plaintiff's  Exhibit  No.  1— Certified  Copy  of  Letters 
Patent  No.  1,016,159,  Issued  to  George  E.  Kellar. 

No.  1,016,159 

THE  UNITED  STATES  OF  AMERICA. 
TO     ALL     TO     WHOM    THESE    PRESENTS 
SHALL  COME: 

WHEREAS,  George  E.  Kellar,  of  Covina,  Cali- 
fornia, has  presented  to  the  Commissioner  of  Pat- 
ents a  petition  praying  for  the  grant  of  letters  pat- 
ent for  an  alleged  new  and  useful  improvement  in 
irrigating  connections.  He  having  assigned  his 
right,  title  and  interest  in  said  improvement  to  Kel- 
lar-Thomason Manufacturing  Company,  of  Covina, 
California,  a  corporation  of  California,  a  descrip- 
tion of  which  invention  is  contained  in  the  specifica- 
tion of  which  a  copy  is  hereunto  annexed  and  made 
a  part  hereof,  and  has  complied  with  the  various  re- 
quirements of  law  in  such  cases  made  and  provided, 
and 

WHEREAS,  upon  due  examination  made  the  said 
claimant  is  adjudged  to  be  justly  entitled  to  a  patent 
under  the  law. 

Now,  therefore,  these  letters  patent  are  to  grant 
unto  said  Kellar-Thomason  Manufacturing  Com- 
pany, its  successors  or  assigns,  for  the  term  of  Seven- 
teen years  from  the  thirtieth  day  of  January,  one 
thousand  nine  hundred  and  twelve,  the  exclusive 
right  to  make,  use  and  vend  the  said  invention 
throughout  the  United  States  and  the  Territories 
thereof. 
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IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  city  of  Washington,  this  thirtieth 
day  of  January,  in  the  year  of  our  Lord,  one  thou- 
sand nine  hundred  and  twelve,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hun- 
dred and  thirty-sixth. 

[Seal]  C.  C.  BILLINGS, 

Acting  Commissioner  of  Patents.     [92] 


i 


vs.  Kellar-Thomason  Company. 


101 


1,016,159. 


G.  E.  KELLAR. 

IBBIGATINO  CONNECTION. 

APFLIOATIOS  TILED  OOT.  39.  1910 


Patented  Jan.  30. 1912. 


ai^.2. 


WLtrhesses. 


/^    Zrvuoruton 
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ITNlTEl^  STATES  PATENT  OFFICE. 


GEOKGE  E.  KELLAR,  OF  COVINA,  CALIFORNIA,  ASSIGNOR  TO  KELLAR-THOMASON 
MANUFACTURING  COMPANY,  OF  COVINA,  CALIFORNIA,  A  CORPORATION  OF  CALI- 
FORNIA. 

IRRIGATING  CONNECTION 


1,016,159. 


Specification  of  Letters  Patent.  Patented  Jan.  30, 1912. 

Application  filed  October  29,  1910.     Serial  No.  589.653. 
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To  all  whom  if  m  ay  concern : 

Be  it  known  that  I,  George  E.  KELi..\n,  a 

*  citizen   of   the   United    States,   re.sidin^   at 

Covina,   county   of   Los   Angele.s,   State   of 

6  California,  have   invented   new   and   uscfid 

Irnprovement.s  in  Irrigating  Connections,  of 

which  the  followinj?  is  a  specification. 

This  invention   relates  to  irrigating  con 
nections. 

In  irrigating  systems  pipes  snch  as  vitri- 
iied  pipes  are  frequently  used  and  on  the 
end  of  the  pipe  a  gate  or  valve  is  placed  to 
control  the  (low  of  the  water  through  the 
pipe.  These  pipes,  are  of  a  .simple  form 
and  constructed  in  sections  .so  tliat  tVie  end 
of  one  .section  fits  into  the  mouth  of  the  next 
section.  For  this  reason  the  end  of  the  pipe 
is  perfectly  plain  and  of  cylindrical  form 
and  on  this  account  is  not  well  adapted  for 
20  attaching  a  gate  or  valve  constructe<l  of 
metal. 

Tiie  object  of  (his  invention  is  to  provide 
improved  means  for  attaching  a  gate  or  valve 
\o  the  end  of  such  a  jupe. 

In  the  drawing  foiining  a  )»art  of  the  an- 
nexed specification.  Figure  1  is  a  front  ele- 
vation of  n  gate  wliiih  is  attacluvj  to  a  pipe 
section  in  accordance  with  my  invention. 
Fig.  2  is  a  horizontal  section  taken  through 
the  gate  and  throng!)  the  pipe  on.  tiie  line 
2 — 2  of  Fig.  1,  certain  parts  being  broken 
away.  Fig.  3  is  a  section  taken  on  the  line 
:i— 3  of  Fig.  1. 

deferring  more  jiarlicularlv  to  the  pait.s 
4  represents  a  section  of  vitrified  pipe  or 
similar  pipe  to  the  small  ond  of  whioli  the 
gnie  •>  is  attached.  This  gate  '>  may  be  of 
any  suitable  con-,t ruction  (omprising  a  face 
j<Iate  <■  having  an  opening  7  theiTlh rough, 
around  tiie  edgp  of  which  a  suitable  seat  8 
is  foinicd  for  the  disk  0  of  (he  gate.  This 
disk  !i  is  momitcil  on  a  slide  10  and  is 
ndaplcil  In  be  operated'by  the  handle  11  so 
as  to  come  tightly  upon  (he  seat  8.  The 
specific  construction  of  (he  gate  is  imma(e- 
vial  for  the  purpose  of  tliis  invention,  how - 
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ever,  except  that  the  invention  is  applicablti 
to  gates  having  a  face  plate  0  as  described. 

In-order  to  attach  the  gate  to  the  pipe  4  I 
attach  a  ring  12  to  the  rear  side  of  the  face 
plate  by  means  of  suitable  fastening  devices 
or  rivets  13  pa.ssing  through  lugs  14  pro- 
vided on  the  ring  for  this  purpose.  This 
ring  has  an  opening  7'  adapted  to  register 
with  the  opening  7  and  at  its  outer  edge  the  55 
ring  has  an  outwardly  projecting  flange  or 
bead  15..  The  openings  7  and  7'  are  of  the. 
same  diameter  as  the  inner  diameter  of  the 
pipe- 
In  attaching  the  gate  to  the  pipe  the  end  60 
of  the  pipe  is  placed  against  the  outer  face 
of  the  ring  12  so  that  the  bore  of  the  pipe 
registers  with  the  openings  7  and  7*.  The 
annular  flange  15  is  of  enlarged  diameter  so 
that  an  annular  space  is  formed  between  th6  65 
end  of  the  pipe  and  the  flange.  With  the 
jjipe  applied  to  the  gate  in  this  position  I 
fill  this  annular  space  with  a  filler  16  of 
cement  or  a  similar  composition,  which  is 
adapted  to  set  and  harden  in  place.  After  70 
(his  cement  IC  hardens  the  gate  will  be 
lound  to  be  securely. fastened  to  the  pipe  for 
the  cement  attaches  itself  to  the  outer  sur- 
face of  the  pipe  and  the  inner  surface  of  the 
(iauij'e  IT). 

Wluit  I  claim  is:— 

A  gate  having  a  jilate  with  an  opening 
through  which  water  may  flow,  a  pipe  hav- 
ing its  end  abu((ing  against  saiil  plate  adja- 
cent to  said  opening,  saii.l  pla(e  having  an 
outwardly  projecting  flange  encircling  the 
end  of  saiil  pipe  and  forming  an  annular 
space  between  (he  end  of  said  pipe  and  said 
flange,  and  a  cementitious  filler  in  said  an- 
mdar  space  securing  said  j)late  to  said  pipe.  85 

In  witness  (hat  I  claim  (he  foregoing  I 
have  horeun(o  subscribed  mv  name  (liis  18(h 
day  of  October,  1010. 

GEORGE  E.  KELLAR. 
Witnesses: 

F.  D.  Ammen, 
Kn.MUM)  A.  StraUse. 
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'  Commissioner  of  Patents, 
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[Eiidom'd] :  K.  '1\  Co.  vs.  Sno^Y  et  al.  No.  B-65- 
Eq.  Plfts.  Exhibit  No.  6.  Filed  May  18,  1916. 
Will.  M.  Van  Dyke,  Clerk.  By  T.  F.  Green,  Deputy 
Clerk. 
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Defendants'  Exhibit  "A" — Excerpts  from  Volumes 
72  and  98,  International  Library  of  Technology. 
Vol.  9&— INTERNATIONAL  LIBRARY  OF 
TECHNOLOGY 

§  88,  page  31,  paragraph  32:  ''The  joints  in  sewer 
pipe  are  made  by  the  bell  and  spigot  method,  as  for 
cast-iron  water-pipe,  the  space  being  filled  with 
cement  of  composition." 

Vol.  98— INTERNATIONAL  LIBRARY  OF 
TECHNOLOGY, 

Copyright  1907. 

§  88,  page  34,  paragraph  35:  "CEMENT  JOINTS 
FOR  SEWER  PIPES."  The  joints  in  a  sewer  are 
the  weakest  part  of  the  structure,  because  they  allow 
the  line  to  settle  at  the  joint  and  thus  may  separate 
adjacent  lengths  of  pipe.  The  joints  are  not  water- 
tight, both  because  the  joining  material  is  pervious 
and  because  laborers  seldom  pack  the  joint  full. 
For  this  reason,  more  or  less  water  comes  into  the 
sewer  in  wet  ground;  this  extra  water  taking  up 
room,  and  if  pumping  of  the  sewage  is  necessary, 
largely  increases  the  cost.  In  dry  ground,  on  the 
other  hand,  the  liquid  leaks  out  and  pollutes  the  soil, 
leaving  the  solids  behind  to  choke  up  the  sewer. 

The  usual  joint  is  made  of  oakum  and  cement  as 
shown  in  Fig.  13.  The  oakum  packing,  or  gasket,  is 
first  laid  around  the  spigot  end  as  the  latter  enters 
the  bell  and  is  then  tamped  back  to  the  bottom  of  the 
joint.  The  rest  of  the  space  is  then  filled  with 
cement  mortar  mixed  1 :1, '  enough  mortar   is   pro- 
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vided  at  each  joint  to  have  it  extend  out  on  the  pipe 
as  shown.  This  cement  should  not  be  soft  but  rather 
moist,  so  that  it  can  be  tamped  or  rammed  into  the 
joint  space  thoroughly.  For  the  triangular  space 
outside,  the  cement  is  best  put  on  directly,  with  the 
hands  either  bare  or  protected  by  rubber  gloves. 

Sometimes  pipes  are  joined  without  a  gasket,  the 
entire  space  being  filled  with  cement.  In  this  case 
the  mortar  is  spread  in  the  socket  on  the  miner  sur- 
face as  it  lies  in  place  in  the  trench.  The  spigot  is 
then  entered  as  high  up  as  possible  [97]  pushed 
all  the  way  back,  and  pressed  down  in  the  mortar. 
This  method  is  more  rapid,  but  the  pipes  are  less 
likely  to  be  concentric  and  there  is  more  liability  that 
the  cement  may  work  up  into  the  inside  of  the  pipe 
and  form  minature  dams  against  the  flow." 

Vol.  98,  INTERNATIONAL  LIBRARY  OF  TECH- 
NOLOGY. 

§  85,  page  17  and  18,  paragraph  22 :  Partly  quoted. 

"The  narrow  end  S  of  the  pipe  is  called  the  spigot; 
the  enlarged  end  AB  the  bell  or  hub.  The  spigot  S 
of  one  length  fits  loosely  into  the  bell  of  the  other,  the 
space  RT  being  filled  partly  with  oakum  and  partly 
with  lead." 

Vol.  72,  INTERNATIONAL  LIBRARY  OF  TECH- 
NOLOGY. 

§47,  page  25,  last  part  of  paragraph  48:  "The 
house  drain  b  should  join  the  sewer  above  the  line  d, 
as  shown.  If  there  is  danger  of  water  backing  up  in 
the  sewers,  the  mouth  of  b  should  be  protected  by  a 
light  hinged  flap  valve  as  shown. ' ' 
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Yol.  72,  INTERNATIONAL  LIBRARY  OF  TECH- 
NOLOGY. 

§  47,  page  52,  paragraph  95:  "Defective  joints  are 
probably  the  most  common  cause  of  chokage  in  earth- 
enware drains.  Fig.  27  shows  one  of  them.  The 
spigot  end  a  shoukl  have  been  raised  until  the  axis 
of  the  pipe  was  in  line  wath  that  of  the  other.  This 
would  prevent  the  cement  of  which  the  joint  is  made, 
being  pushed  through,  as  at  b  and  dripping  to  the 
bottom  of  the  pipe,  as  at  c,  thereby  forming  an  ob- 
struction to  the  flow  of  the  sewage."     [98] 
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Tk tern ationaZ  JLihrary  of  Xcchrvo lojtf. 

Yol.   98    §88. 
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[Endorsed] :  K.  T.  Co.  vs.  Snow  et  al.  No.  B-65 
Eq.  Defd.  Exhibit^ 'A."  Filed  May  17, 1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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Defendants'  Exhibit  "B"— Letters  Patent  Issued  to 

W.  Hassall— Joint  for  Pipes  for  Water,  Gas, 

Electric  Wires,  etc. 

(No  Model.) 

W.  HASSALL. 

JOINT  FOR  PIPES  FOR  WATER,  GAS,  ELECTRIC  WIRES,  &c. 

No.  318,616.  Patented  May  26,  1885.    ' 


WITNESSES 


INVENTOK 
By  -^r    Atlorneyf 
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United  States  Patent  Office. 


WILLIAM    HASSALL.    OF   BEESTON,    COUNTY   OF    NOTTINGHAM,    ENGLAND. 
JOINT  FOR  PIPES  FOR  WATER,  GAS,  ELECTRIC  WIRES,  8cC. 

GPECIFICATION  forming  part  of  Letters  Patent  No.  318.616,  dated  May  26, 1885. 

AppIlc.Tliou  tileil  Aujiist  I,  lHc4.     (No  model.)     ratcoteU  io  Eu^lkod  MarcU  4.  1?B4.  No.  4. .107. 


To  all  ivJiom  it  viaij  concern: 

Be  it  kiiowu  that  I,  Willi.vm  Hass.\li.,  of 
Beestoii,  in  the  coiiDty  of  Nottingluim,  King- 
dom of  England,  Lave  inventcil  certain  new 
5  and  useful  Iniprovemeuts  io  Joints  for  Pipes 
for  Water,  Gas,  Electric  Wires,  and  the  like, 
(for  which  I  have  received  Letters  Patent  for 
Great  Britain,  dated  March4, 1884,  No.  4,357,) 
of  which  the  following  is  a  specification. 

lo      This  invention  relates  to  an  improved  joint 

for  water,  g;is,  and  sewage   pipes,  and  for 

j)ipes  for  conveying  compressed  air,  inclosing 

electric  condnctoi-s,  and  other  purposes. 

The  figure  in  the  accompanying  drawing  is 

15  a  vertical  section  of  luv'improved  pipe-joint. 
Similar  letters  of  reference  indicate  corre- 
sponding parts. 

In  the  drawing,  A  represents  one  pipe  sec- 
tion, which  is  provided  with  a  socket,  B,  and 

20  a  shoulder,  C,  at  the  inner  end  of  the  socket. 
A'  is  the  adjoining  pipe  section,  the  spigot 
end  of  which  is  inserted  into  the  socket  Band 
tightly  fitted  thereto  by  two  concentric  rings, 
D  and  I,  which  are  either  cast  by  means  of  a 

25  cylindrical  mold  into  the  socket  B  and  around 
the  spigot  end  of  the  })ipe  A' or  placed  loosely 
therein,  as  desired.  Between  the  adjoining 
surfaces  of  the  rings  D  and  I  a  pla.stic  cement — 
such  as  mastic  or  like  cement — is  placed,  by 

30  which  a  tight  joint  is  formed.  The  inner  edge 
of  the  ling  I  is  made  beveled,  so  as  to  prevent 
the  cement  from  being  forced  forward  into  the 
socket  B  when  the  pipes  are  being  pressed  to- 
gether.    The  surplus  cement  fills  the  annular 

35  space  formed  between  the  beveled  edge  of  the 


inner  ring  and  the  outer  ring,  as  shown  in  the 
drawing.  This  pipe  joint  is  very  ellective 
when  the  same  is  not  exposed  to  much  straiu 
or  pressure. 

In  the  drawing  a  ring  or  band,  F*,  of  Port-  40 
land  or  other  cement,  is  c:i.st  around  the  outer 
ends  of  the  rings  D  and  I,  said  ring  closing 
the  mouth  of  the  socket.  For  metal  pipes  the 
rings  may  be  respectively  bored  and  turned 
in  the  lathe  to  insure  accuracy. 

For  other  pipes  they  may  be  made  of  earth- 
enware or  vitreous  composition,  vulcanite,  or 
other  suitable  material,  according  to  the  pur- 
po.se  for  whicii  the  pipe  is  required. 

Having  thus  described  juy  invention,  I 
claim  as  new  and  desire  to  secure  by  Letters 
Patent — 

The  combination  of  a  pipe- section  pro- 
vided with  a  straight  socket  having  a  square 
shoulder  at  its  inner  end,  a  ring  within  said 
socket  concentric  therewith,  a  spigot  section 
provided  with  an  c.vterior  ring  adapted  to  fit 
within  the  socket  ring,  the  inner  edge  of  said 
spigot-ring  being  beveled  opposite  the  straight 
face  of  the  socket-ring,  and  a  ring  or  band  of  60 
cement  within  said  socket  above  s;iid  rings, 
substantially  as  described. 

In  testimony  that  I  claim  the  foregoing  as 
my  invention  I  have  signed  my  name  in  pres- 
ence of  two  subscribing  witnesses. 

WM.  HASSALL. 

Witnesses: 

Wm.  Whittley. 
M.  Shaw, 

Both  of  2\oUingham. 
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[Endorsed]  :  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.    Defd.  Exhibit ''B."    Filed  May  17,  1916.    Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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Defendants'  Exhibit  "C" — Letters  Patent  Issued  to 
T.  &  J.  Galvin,  for  Hydrant. 

(Ho  Model.)  2  Sheets— Sheet  1 


No.  337.945. 


T.  &  J.  GALVIN. 

HYDRANT. 

Patented  Mar.  16.  1886. 


flcr.l 


TioT 
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In  yentors  : 


vs.  Kellai^-Thomason  Company. 
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(No  Model.) 

2  Sheets— Sheet  2 

T.  &  J.  GALVIN. 

HYDRANT. 

No.  337.945. 

Patented  Mar.  16,  1886. 

CTV     1-1. 

Fcg.3. 
on  1-t. 

Jnventorj  z 


i^yj.     CoCU^ 
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United  States  Patent  Office. 


THADDEUS  GALVIN  AND  JOHN  GALVIN,  OF  DETEOIT,  MICHIGAN. 

HYDRANT. 


SPECIFICATION  forming  part  of  Letters  Patent  Na  337.945.  dated  March  16.  1886. 

Application  filed  October  30.  1885.    Eerial  No.  181,399.    (No  moOcl.) 


To  all  whom  it  may  concern: 

Be  it  kuown  that  we,  Thaddeus  Galvin 
and  John  GAL^^N,  of  Detroit,  in  the  coantj' 
of  Wayne  and  State  of  Michigan,  Lave  in- 
c  vented  certain  new  and  useful  improvements 
in  Hydrants,  of  which  the  following  is  a  speci- 
fication. 

This  invention  relates  to  hydrants;  and  it 
consists  in  varions  features  hereinafter  set 

xo  forth. 

In  the  drawings.  Figure  1  is  a  side  view, 
partly  in  section,  of  a  hydrant  constructed  in 
accordance  with  our  invention;  Fig.  2.  a  hori- 
zontal section  on  the  linel  1;  Fig.  3,  a  similar 

le  view  with  the  gates  of  the  valve  removed; 
Figs.  4  and  5,  sectional  views  on  the  line  2  2, 
Fig.  2,  showing  the  valve  open  and  closed; 
Fig.  6,  a  section  on  the  line  3  3  of  Fig.  2, 
showing. the  valve  closed;  Figs.  7  and  8,  de- 

2o  tail  views  of  the  drinking-basin;  and  Figs.  9 
to  15  are  views  illustrating  certain  details. 

The  invention  relates  to  the  construction  of 
the  hydrant  proper,  the  valve,  and  the  drink- 
ing-basin. 

je  Keferring  to  the  drawings,  A,  Fig.  1,  indi- 
cates the  hydrant  proper,  consisting  of  an  up- 
per section  or  cap,  a,  an  intermediate  cham- 
ber, 6,  and  a  lower  or  valve  chamber,  c,  said 
parts  beingsecured  together  by  bolts,  as  shown, 

30  or  in  any  other  equivalent  manner.  The  up- 
per section  orcap,a,may  be  made  more  or  less 
ornamental  in  appearance,  and  is  provided 
with  a  lateral  outlet,  d,  and  with  a  hole  in  its 
top,  through  which  the  valve  stem  passes,  as 

35  shown  in  Fig.  1.     The  intermediate  section,  b, 

is  made  tapering,  largest  at  its  base,  so  that 

the  upheaval  of  the  ground  by  the  frost  will 

not  cause  a  similar  movement  of  tJie  hydrant. 

The  portion  or  section  b  is  made  of  two 

40  thicknesses,  of  metal,  the  inner  shell,  6',  con- 

tainingthe valve  stemand  rod  and  permitting 

access  to  the  valve-chamber  c,  as  shown  in 

Figs.  1,  4,  and  5. 

The  valve-chamber  c  is  provided  with  a  lat- 

45  eral  supply-opening,  e,  and  with  an  outlet  or 
discharge  opening,/,  in  its  bottom,  as  shown 
in  Figs.  3, 4,  and  5.  As  shown  in  said  figures, 
the  interior  of  the  valve-chamber  is  provided 
on  its  rear  with  two  lugs,  g,  and  on  its  side 

50  with  logs  h,  the  faces  of  the  logs  g  and  h  being 

inclined,  as  shown  in  Figs.  2,  3,  4,  5,  and  6. . 

B  indicates  the  valve-stem,  the  lower  end  of 


which  is  threaded  and  passes  through  a  fixed 
nut,  i,  carried  by  a  yoke  or  frame,  C. 

As  shown  in  Figs.  4,  5,  6,  and  15,  the  yoke  55 
G  consists  of  a  subs-tantially-rectangular  Irara-  ^ 
ing,  _7,  in  which  the  nut  i  is  placed,  and  by 
which  it  is   prevented    from    turning.     The 
framing 7'  projects  lateral!}'  from  a  plate,  k,  to 
which  is  secured  the  slidiug  gate  or  disk  D,  60 
the  latter  being  attached  to  the  yoke  C  in  any 
usual  or  convenient  manner.     The  upper  and 
lower  arms  of  the  framings  are  perforated  tio 
allow  the  screw-stem  B  to  pass  freely  there- 
through. 65 

From  the  lower  arm,  j,  of  the  yoke  C  ears 
or  lugs  Z  project — two  on  each  side — which  ears 
are  perforated  to  receive  a  pin  or  bolt  upon 
which  the  wedges  mare  hung,  the  wedges  hav- 
ing an  ear,  n,  to  fit  between  those  carried  by  70 
the  yoke,  as  shown  in  Figs.  4  and  6. 

The  wedges  are  illustrated  detached  in  Figs. 
9  to  14,  inclusive.     They  are  made  hollow,  or 
are  recessed,  to  render  them  light,  but  are  so 
designed  as  to  give  the  requisite  strength,  aa  75 
will    be  seen  by  referring  to  the  drawings. 
Their  front  and  rear  faces,  o  p,  are  tapering  or 
beveled,  as  are  also  their  side  faces,  q.     As 
shown  in  the  drjiwings,  the  rear  face,  p,  is  not 
as  wide  as  the  front  face,  0,  but  is  of  about  the  80 
same  width  as  the  ear  n;  but  this  is  not  a  mat- 
ter of  importance.     The  facep  moves  in  con- 
tact with  the  incline  A,  and  the  faces  5  move 
between  the  inclined  lug  ^  and  a  lug,  r,  upon 
the  face  of  the  plate  k  of  yoke  C.     From  this  85 
construction  it  follows  that  as  the  screw-stem 
B  is  turned  it  cau.ses  the  yoke  C  or  its  fram- 
ing^', carrying  the  nut  t,  to  descend  or  ascend, 
according  to  the  direction  of  rotation.     The 
nut  i  should  be  of  such  shape  and  size  as  to  90 
prevent  its  turning  in  the  framing  _;. 

Assuming  that  the  screw  stem  B  be  turned 
to  the  left,  the  yoke  C  and  the  wedges  m,  car- 
ried thereby,  will  descend,  the  latter  striking 
against  the  inclines  g  and  h,  and  being  urged  95 
thereby  toward  each  other  aud  toward  the 
orifice  e.  This  action  is  such  as  to  cause  the 
gate  D  to  be  held  tightly  against  the  mouth  of 
the  inlet  e,  and  thereby  to  secure  a  jjcrfectly 
tight  joint.  As  the  valve  gate  D  descends  loc 
aud  shuts  off  the  water,  its  lower  edge  strikes 
against  the  tail  of  a  pivoted  valve-plug,  s,  and 
tips  or  raises  the  latter,  thus  allowing  the 
waste  water  to  escape  throagh  the  opening/. 
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This  fxlso  serves  another  purpose,  as  will  bo 
presently  explained. 

It  is  often  desirable  that  a  basin  or  drink- 
ingfountain  be  combined  with  tlie  hydrant  or 
5  plug,  which  basin  shall  be  supplied  from  the 
same  main  as  the  hydrant.  Such  an  arrange- 
ment is  shown  in  Kigs.  1,  7,  and  8.  Between 
the  two  shells  b  1/  is  a  pipe,  t,  which  connect-s 
with  or  is  tapped  iutothc  lateral  branch  of  the 

lo  valve-chamber  c,  and  which  extends  outward 
through  shell  b  at  its  upper  end,  as  shown. 
Cast  with  or  attached  to  the  front  side  of  the 
shell  6  is  a  basin,  E.  A  waste-pipe,  «,  con- 
nects the  basin  E  with  the  interior  of  shell  b' 

15  and  discharges  the  water  from  the  basin  into 
the  interior  of  the  hydi-ant,  where  it  falls  into 
chamber  c  and  is  discharged  through  opening 
/into  a  sewer  or  other  receiver.  The  supply 
of  water  to  pipe  t  may  be  regulated  or  con- 

ao  trolled  by  means  of  a  valve  placed  in  any  con: 
venient  or  desirable  position.  It  is  preferred, 
however,  that  the  pipe  (  be  made  so  small  as 
to  prevent  any  undue  waste  of  the  water  when 
no  valve  is  employed. 

25  An  advantage  of  the  construction  of  the  hy- 
drant above  set  forth  is  that  the  entire  valve 
mechanism  can  be  moved  bodily  np  and  out 
through  the  upper  end  of  the  inner  shell,  b\ 
without  removing  the  earth  or  the  outer  cas- 

30  ing  of  the  hydrant. 

The  outlet-pipe  u  .may  be  omitted,  and  the 
wastewater  discharged  into  the  space  between 
the  two  shells  b  and  b'.  In  that  ease  it  would 
be  necessary  to  perforate  the  lower  end  of  the 

35  shell  b\  as  indicated  in  dotted  lines  in  Figs.  4 
and  5,  so  as  to  allow  the  water  to  escape  from 
between  the  two  shells  into  the  interior  of  the 
valve-chamber c,  and  thence  through  opening 
/;  but  the  plan  illustrated  and  above  described 

4.0  isdeemedpreferable,  because  it  insures  a  body 
of  confined  air  betweeu  the  external  atmos- 
phere and  the  water,  and   naturally  lessens 
danger  of  freezing. 
The  valve  gate  proper  may  be  attached  to 

45  the  plate  i  by  a  joint  permitting  the  gate  to 
adapt  itself  to  its  seat. 

We  prefer  to,  and  in  practice  do,  construct 
the  hydrant  proper  of  only  one  tapering  cas- 
ing, the  inner  one,  b',  being  omitted,  and  we 

50' therefore  do  not  wish  to  restrict  ourselves  to 
the  use  of.  the  two  concentric  casings. 

It  will  of  course  be  understood  that  the 
main  is  laid  below  the  frost-line,  and  that  the 


upheaval  occurs  only  from  said  line  apward. 
Now,  to  prevent  the  body  or  shell  from  being 
lifted  with  the  earth,  it  is  necessary  that  said 
body  extend  down  to  or  below  the  frost  line, 
or  tliat  it  extend  very  ncarjy  thereto  and  be 
firmly  secured  to  the  main  or  the  l)end  ex- 
tending below  said  line,  and  it  is  likewise  nec- 
essary that  the  portion  of  the  shell  or  case 
which  is  below  ground  shall  be  tapered  to  such 
an  extent  as  will  insure  the  withdrawal  of  the 
earth  therefrom  as''said  earth  rises. 

Having  thus  described  our  inventioD,  what 
we  claim  is — 

1.  A  hydrant-body  composed  of  two  con- 
centric shells,  separated,  as  shown  and  de- 
scribed, in  combination  with  a  basin  secured 
to  the  outer  shell,  asupply  pipe  for  said  basin, 
between  the  shells,  and  a  discharge-pipe  con 
necting  the  ba^in  and  the  interior  of  the  hy 
drant  body.  • 

2.'  In  combination  with  chamber  0,  having 
lugs  or  inclines  ff  and  h,  yoke  C,  consisting  of 
frames'  and  plate  k,  nut  t,  carried  by  frame  ^^ 
screw-stem  B  passing  through  nattand  frame 
j,  gate  D,  carried  by  plate  k,  and  pivoted 
wedges  m,  carried  by  the  frame  j,  as  shown. 

3.  In  combination  with  chamber  c  and  lugs 
ff  and  h,  yoke  C,  consfsting  of  open  frame  j, 
plate  k,  and  ears  I,  wedges  m,  pivoted  in  tho 
latter,  stationary  nut  i,  carried  by  frames',  and 
disk  D,  secured  to  plate  fc,-  as  shown. 

4.  The  herein-described  hydrant  and  drink- 
ingfonntain,  consisting  of  a  hydrant-bod}*,  a 
main  gate  controlling  admission  of  water  there- 
to, an  outlet  opening  from  the  interior  of  the 
hydrant-body,  a  valve  controlling  sai<I  outlet 
and  adapted  to  be  opened  by  (he  closing  of 
the  maiu  gate,  an  external  basin,  a  supply- 
pipe  for  said  basin  connected  with  the  water- 
supply  outside  of  the  main  gate,  and  a  dis- 
chiirge-passagc  connecting  the  banin  and  the 
interior  of  the  hydrant  body. 

5.  In  combination  with  hydrant  body  A, 
inlet  e,  gate  D,  outlet/,  pivoted  vulvew,  oasin 
E,  supply-pipe  t,  aod  discharge  pijHJ  tt,  con- 
necting the  basin  and  the  interior  of  the  by 
drant-body,  all  arranged  as  shouo. 

THADDEUS  GALVIN 
JOHN  GALVIN 

Witnesses: 

John  W.  Steackbein. 
W.  S.  Aemitage. 


[Endorsed]  :  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.  Defd.  ExliibifC."  Filed  May  17,  1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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To  all  whom  it  ttuiy  concern 

Be  it  known  that  I,  Harvey  H.  Buricftt,  a 
citizen  of  the  United  Siiitos,  residing  at  New- 
ark, in  the  county  of  Essex  and  State  of  New 
S  Jersey,  have  invented  certain  now  and  useful 
Improvements  in  Valves;  and  I  do  hereby  de- 
clare the  following  to  be  a  full,  clear,  and  ex- 
act description  of  the  invention,  such  as  will 
enable  others  ski  lied  in  the  art  to  which  it  ap- 

10  pertains  to  make  and  use  the  same,  reference 
being  had  to  thoaccompanyingdrawiug.s.and 
to  letters  of  reference  marked  ihoreon,  which 
form  a  part  of  this  specification 

My  present  inv'oution  has  for  its  primary 

15  object  to  provide  a  valve  in  which,  by  a  slight 
movement,  after  the  valve  is  closed,  the  valve 
disks  are  brought  to  firmly  bear  against  their 
valve  seats,  whereby  the  valve  is  .securely 
closed. 

20  The  invention  therefore  consists  in  the  gen- 
eral construction  of  valve  herein  set  forth,  as 
a  new  article  of  manufacture,  and  also  in  cer- 
tain novel  arrangements  and  combinations 
of  parts,  such  as  will  be  hereinafter  more 

25  fully  set  forth  and  finally  embodied  in  the 
clanscs  of  the  claim 

Jn  the  drawings  herewith  accompanying, 
Figure  1  is  an  end  view  of  my  improved  form 
of  valve.    Fig.  2  is  a  longitudinal  vertical  scc- 

30  tion  of  the  same,  and  Fig.  3  is  a  horizontal 
section  of  the  valve,  taken  on  line  3 — 3  in 
said  Fig.  2.  Fig.  4  is  a  view  of  one  side  of 
one  of  the  valve  disks,  and  Fig.  5  is  a  vorti- 
cal section  of  the  same,  taken  on  line  5—5  in 

35  said  Fig.  4.  Fig.  0  is  a  side  view  of  a  yoke 
or  cros.s-bar  used  in  connection  with  the  valve 
disks  in  my  present  form  of  construction  of 
valve.  F^ig.  7  is  a  top  view  of  the  .same,  and 
Fig.  8  an  end  view  of  said  yoke  or  cro.ss  bar. 
Similar  letters  of  reference  are  employed 
in  each  of  the  above  described  views  to  indi- 
cate corresponding  parts. 

In  said  drawings,  a  represents  the  valve 
case;  provided  in  the  top  with  asuitablooi)on- 
ing  a'  upon  which  is  secured  in  any  conven- 
ient manner  a  hollow  cap  h,  having  a  perfo- 
ration h'y  which  is  suitably  enlarged,  as  at  h'^, 
and  as  will  bo  clearly  .seen  from  Fig.  2.  In 
said  perforation  or  opening  h'  of  the  cap  h  is 

50  rotatively  arranged  a  valve  stem  c  provided 
on  its  Lower  portion  with  a  screw-threaded 


40 


45 


portion  c'     On  said  valve  stem  and  loosely 
arranged  in  said  enlarged  portion  6^  of  said 
opening  or  perforation  b',  is  an  enlargement 
or  collar  c^  formed  integral  with  said  valve  55 
stem,  or  .said  enlargement  or  collar  c~  may  be 
made  in  the  form  of  a  ring  which  is  slipped 
upon  the  stem  c  and  then  secured  thereto  in 
any  convenient  manner,  as  will  be  clearly 
understood.    Secured  to  said  cap  6  by  means  60 
of  suitable  bolts  (/,  .see  Fig.  1,  is  a  perforated 
plate  d'  provided   with  the   usual  form   of 
stuffing   box  d^,  through  which  pro.joct3  the 
end  c^  of  the  valve  stem  for  raising  or  lower- 
ing the  valve  disks  and  thereby  opening  or  65 
closing  the  valve.     Said  plate  d'  which  is  se- 
cured to  the  top  of  said  hollow  cap  h,  forms, 
with  said  enlargeil  portion  6^  of  theopeningb', 
a  chamber  in  which  said  collar  rr  on  the  valve 
stem  is  retained,  V)Ut  is  free  to  rotate  therein.  70 
This  allows  of  the  valve  stem  c  to  bo  freely 
turned  in  either  direction,  but  prevents  the 
stem  from  moving  upward  or  downward  and 
holds  the  stem  at  all  times  in  its  proper  posi- 
tion.   On  thelowerend  of  saidscrew-throaded  75 
valve  stem  c,  I  have  arranged  a  screw-threaded 
sleeve/ provideti  with  a  square  or  angular 
flange/'.     In  .said  valve  c;ising  a,  as  will  bo 
seen  from  Figs.  2  and  3,  are  arranged  the 
valve  disks  c  and  e',  each  of  which  is  formed  80 
on  its  inner  surface,  with  the  inwardly  pro- 
jecting flange  e'^  substantially  as  illustrated 
more  especially  in   Fig.  4.     Said  flanges  are 
provided  at  the  bottom  with  the  grooved  por- 
tions e^  and  at  tho  top  with  the  grooved  por-  85 
tions  c'  and  tho  recessed  portions  e',  which 
portions  e'  and  c',  when  the  said  valve  disks 
are  in  position  in  the  valve  Civse,  form  open- 
ings for  tho  valve  stem  c,  while  tho  flange/' 
on  the  sleeve /fits  into  tho  recessed  portions  90 
e'  which  jirevent  said  sleeve  from  turning 
with  .said  screw  c,  and,  when  tho  valve  stem 
is  turned,  said  sleeve  which   moves  up  and 
down  upon  tho  screw-thread  of  the  said  stem, 
causes  the  valve  disks  e  and  e'  to  be  raised  95 
or  lowered,  as  the  ca.so  may  bo.     Each  valve 
di.sk  is  provided  with  a  suitable  ring  e",  of 
non-conosivo  metal,  which  forms  tho  face  of 
the  disk,  aaid  rings  e"  coming  in  close  contact 
with  rings  c?  in  .said  valve  case,  as  will  bo  100 
clearly  soon  from  Fig.  3. 
Each  valve  disk  c  and  e'  is  provided  with 
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suitable  hi^  e'  which  incline  toward  the  bot- 
tom, as  will  bo  evident  from  Figs.  2  and  5, 
and  are  hollowed  to  form  au  oblonj;  reces3  e*" 
in  each,  as  shown  more  especially  in  Fip.  4. 
5  Arranjjed  between  said  valve  disks  e  and  e' 
is  a  yoI<e  or  cross  bar  (j,  as  clearly  shown  in 
Fig.  3,  and  said  yoke  or  cross  bar  is  provided 
with  a  central  longitudinal  rib  y' having  a 
centrally  arianged  opening  or  hole, as  shown 

lo  in  Fig.  7.  Near  both  ends  of  said  rib  q'  aro 
oppositely  projecting  arms  5'  from  which  ex- 
tend longitudinally  with  said  rib  g'  suitable 
supports  g^.  Between  said  arms  y^  and  the 
collar  g*  formed  around  said  central  opening 

15  in  said  yoke  or  cross  bar  g  are  arranged  the 
inclined  webs  or  portions  g'\  as  is  clearly 
shown  in  the  plan  view  in  Fig.  7,  and  as  is 
indicated  in  dotted  outline  in  Fig.  8.  In  said 
valve  case  a  are  two  oppositely  placed  lugs 

20  or  ears  a'  and  o*,  as  clearly  shown  in  Figs.  1 
and  3,  and  the  purpose  of  which  will  be  more 
clearly  described  hereinafter.  Loosely  and 
movably  arranged  in  said  oblong  recesses  in 
said  lugs  e^  and  riding  on  the  said  inclined 

35  webs  g^  of  said  yoke  or  cross  bar  g,  are  small 
balls  or  rollers  h,  as  indicated  in  dotted  out- 
line in  Figs.  1  and  2,  which  balls  or  rollers" 
are  made  of  any  suitable  hard  metal,  and 
may  be  tempered  and  coppered  to  prevent 

30  them  from  rusting. 

Theoperation  of  thedevice  is  as  follows:  — 
When  the  valve  is  closed,  as  is  clearly  shown 
in  Fig.  2,  said  supports  g^  of  the  cross  bar  or 
yoke  g  rest  upon  the  lugs  or  ears  a'  and  a* 

35  in  the  valve  casing,  while  the  balls  or  rollers 
/i  are  tightly  wedged  in  between  the  inclined 
webs  g^  of  the  said  cross  bar  or  yoke  and  the 
recesses  e?  in  each  disk  e  and  e'.  Now,  when 
the  valve  stem  c  is  turned  to  raise  the  valve 

40  disks,  said  sleeve  /  moves  upwardly  on  the 
screw-thread  c',  whereby  said  plates  are  raised, 
and  by  bringing  the  edges  e'  of  the  herein 
above  mentioned  flanges  e?  in  cohtact  with 
the  lower  edges  of  the  supports  g'on  the  bar 

45  or  yoke  g,  the  latter  is  raised  with  the  disks 
e  and  e'  to  a  position  within  the  chambered 
cap  6,  thereby  permitting  a  free  passage  for 
the  water  or  other  liquid  to  be  conveyed 
through  the  valve,  as  will  be  clearly  under- 

50  stood.  When  the  valve  stem  is  turned  to 
close  the  valve,  said  disks  e  and  e'  and  also 
the  yoke  or  bar  g  move  downwardly,  and 
when  the  disks  have  been  lowered  to  such  a 
point  that  they  nearly  close  the  openings  a^ 

55  and  a'  in  the  valve  case  o,  the  supports  gr'  on 
said  bar  or  yoke  will  come  in  contact  with  the 
lugs  0?  and  a*  in  the  valve  case,  thus  holding 
said  bar  or  yoke  in  this  position.  At  the  same 
time  the  disks  are  permitted  to  travel  still 
60  further  in  their  downward  course,  but  said 
balls  or  rollers  h  in  the  oblong  recesses  e^  will 
ride  on  said  inclined  webs  9^  of  the  bar  or 
yoke  g,  whereby  said  valve  disks  eand  e'aro 
forced  forwardly  in  opposite  directions,  caus- 

65  ing  their  facing  rings  e^'  to  closely  bind  against 

*  the  rings  o?  in  the  valve  casing  a,  whereby 

tbe  valve  is  firmly  closed.    Of  course  it  will 


be  evident  that  I  can  dispense  with  the  use 
of  said  balls  or  rollers  //,  in  which  case  the  in- 
clined lugs  e"  will  ride  directly  upon  the  in-  70 
clined  wobs  g^,  as  will  bo  clearly  understood; 
but  I  prefer  to  use  the  balls  or  rollers  7t,  as  in 
that  case  there  is  less  friction,  and  the  parts 
are  less  liable  to  rust  and  stick  when  tho  valve 
has  not  been  used  for  sometime.  It  will  thus  75 
bo  seen  that  the  mechanism  is  extremely  sim- 
ple and  not  liable  to  got  out  of  order,  and  the 
several  parts  can  be  easily  removed  for  re- 
pairs, when  nece.ssary. 

Of  course  it  will  bo  evident  that  certain  80 
changes  in  the  arrangement  and  combinations 
of  parts  may  be  made  without  departing  from 
tho  scope  of  my  invention,  and  I  therefore  do 
not  wish  to  limit  my  invention  to  the  exact 
form  and  construction  of  valve  herein  shown.  85 

The  mechanism  herein  shown  and  described 
is  especially  well  adapted  for  different  classes 
of  valves  and  especially  gate  valves,  and  is 
also  well  adapted  for  the  use  of  valves  in  hy- 
drants. 90 

Having  thus  described  my  invention,  what 
I  claim  is — 

1.  In  a  valve,  the  combination,  with  the 
chamber  thereof,  of  the  two-part  valve,  con- 
sisting of  valve  disks  e  and  e',  each  provided  95 
with  a  pair  of  downwardly  inclining  lugs 
having  oblong  recesses  therein,  balls  or  roll- 
ers in  said  recesses,  and  a  bar  or  yoke  between 
said  disks,  said  bar  or  yoke  having  a  central 
opening  formed  by  a  collar  g*, longitudinally  100 
arranged  ribs  extending  on  opposite  sides 
from  said  collar,  and  a  pair  of  inclined  web8 

g^  on  each  side  of  said  ribs,  against  which 
said  balls  or  rollers  ride,  substantially  as  and 
for  the  purposes  set  forth.  _  105 

2.  In  a  valye,  the  combination,  with  the 
chamber  thereof,  of  the  two-part  valvo  disks 
e  and  e',  each  provided  with  a  pair  of  down- 
wardly inclining  lugs  having  oblong  recesses 
therein,  balls  or  rollers  in  said  recesses,  and  no 
a  yoke  or  bar  between  said  valve-disks,  hav- 
ing inclined  ribs  against  which  said  balls  or 
rollers  ride,  substantially  as  and  for  the  pur- 
poses set  forth. 

3.  In  a  valve,  in  combination,  with  the  valve  115 
case,  provided  with  oppositely  placed  lugs  or 
ears  u?  and  a*,  a  screw-threaded  valve  stem, 

a  pair  of  valve  disks,  a  yoko  or  bar  between 
said  disks  adapted  lo  be  supported  by  said 
lugs  or  ears  a' and  a',  when  tho  valve  is  closed,  tao 
and  said  bar  or  yoke  being  adapted  to  be 
raised  by  said  disks  when  the  valve  is  being 
opened,  and  means  on  said  bar  or  j'oke  and 
said  valve  disks  for  forcing  said  valvo  disks 
forward  in  opposite  directions  when  the  valve  U5 
is  nearly  closed,  said  means  con.sistini:^  essen- 
tially of  inclined  lugs  o.n  said  valvo  disks,  hav- 
ing oblong  roccsse.'',  balls  or  rollers  in  said  re- 
cesses, and  inclined  webs  on  said  bar  or  yoke, 
against  which  eaid  br'.lls  or  rollers  i'ido,  sub-  130 
stantially  as  and  for  tho  purposes  set  forth. 

4.  Tho  herein  dosctibod  valve,  coiiiprising 
therein  a  valve  casing  a,  a  chambered  cap  &, 
a  scrow-threadod  stem  c,  a  sleeve /having  a 
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P.inge/',  valve  disks  e  and  e'  engaging  with 
said  flanged  sleeve /and  adapted  to  be  raised 
thereby  when  said  valve  stem  is  turned,  and 
looans,  connected  ■w'itli  said  valvo  disks  for 
<;  fonjing  said  disks  forward  in  opposite  direc- 
tions when  the  valve  is  nearly  closed,  said 
in',<:'n'N  consisting  essentially  of  inclined  lugs 
on  s;iid  '  alve  disks,  having  oblong  recesses, 
l-alls  or  rollers  in  said  recesses,  and  a  bar  or 

10  yoke  7  haviag  inclined  webs  against  which 
said  bailsor  rollers  ride,  substantially  as  and 
for  the  purposes  set  forth. 

o.  The  herein  described  valve,  comprising 
therein  a  valve  casing  a,  a  chambered  cap  6, 

«5  a  screw-threaded  stem  c,  a  sleeve /having  a 
llange/',  lugs  a^  and  o^  in  said  valve  casing, 
valvediskse  and-?' engaging  with  said  flanged 
sleeve /adapted  to  be  raised  thereby  when 
said  vfilve  stem  is  turned,  a  yoke  or  bar  be- 

»o  iwoei:  said  valve  disks  adapted  to  be  sup- 


ported by  said  lags  a'  and  a*,  when  the  valve 
is  closed  and  said  bar  or  yoke  being  adapted 
to  be  raised  by  said  disks  when  the  valve  is 
being  opened,  and  means  on  said  bar  or  yoke 
and  said  valve  disks  for  forcing  said  valve  25 
disks  forward  in  opposite  directions  when  the 
valve  is  nearly  closed,  said  means  consisting 
essejitially  of  inclined  lugs  on  said  valve 
disks,  having  oblong  recesses,  balls  or  rollers 
in  said  recesses,  and  inclined  webs  on  said  30 
bar  or  joke,  against  which  said  balls  or  roll- 
ers ride,  substantially  as  and  for  the  purposes 
set  forth. 

In  testimony  that  I  claim  the  invention  set 
forth  above  I  have  hereunto  set  my  hand  this  35 
26th  day  of  July,  1893. 

HARVEY  H.  BURRirr 

Witnesses: 

Fredk.  C.  Fraentzeu 
Fred  Schlueter. 


[Endorsed]  :  K.  T.  Co.,  vs.  Snow  et  al,  No.  B-65- 
Eq.  Defd.  Exhibit  "D."  Filed  May  17,  1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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Defendants'  Exhibit  *'E"— Letters  Patent  Issued  to 
C.  H.  &  E.  H.  Bentley,  for  Pipe  Joint  for 
Earthenware,  etc. 

PATENTED  JULY  31,  1906. 
C.  H.  &  E.  H.  BENTLEY. 
PIPE  JOINT  FOR  EARTHENWARE,  &o. 

AFFLIOATIOH  FILED  BOV.  24,  1905. 


Witnesses 


iNVENrORS 


^^^-tCHsZe^ 
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UNITED  STATES  PATENT  OFFICE. 

MIAULl'-S  HKNRV  HKNTLEY  AND  ERNEST  HAIGII  BENTLEY,  OF  HALIFAX, 

ENGLAND. 


PIPE-JOINT  FOR   EARTHENWARE.  Ac. 


Na  827,409. 


Specification  of  Letters  Patent.  Patented  July  31, 1006. 

Applicfttloo  Gl«d  NOTemb«ra4, 1905.    Scriiil  No.  288.961. 


To  af/  irliotn  it  tumj  concern: 

Bt>  it  known  llint  we,  Chaule.s Henry 
Bknti.ey  aM  Ernk.st  Haiqh  Bentley,  sub- 
jocts  of  the  Kinp  of  Groat  Britain,  residing 
5  at  Halifax,  in  the  eounty  of  York,  F^ngland, 
liavo  invented  new  and  useful  Improvements 
ii\  J'ii)e-Joints  for  Eartlicnwarc  and  other 
.Suital)le  Pi|K'S,  of  wiiich  the  following  is  a 
.specification 

10  This  invention  is  more  particularly  appli- 
caliie  to  enrtiienware  pipes,  but  is  equally 
suit  able  for  <zas  or  water  pipes;  and  our  ob- 
ject is  to  const  nut  a  joint  for  these  pipes 
which  isself-adjublmj;  to  a  correct  alinement, 

15  can  be  more  easily  and  quickly  laid,  may  bo 
laid  by  unskilled  labor,  and  while  renderin*]; 
|raka<;e  impossible  the  niakinjr  of  .said  joint 
greatly  strengthens  the  pipe  at  this  part. 
\V»'  attain  these  objects  in  the  manner  illus- 

20  t rated  ii»  the  accompanying  drawings,  in 
wliich — 

Figure  1  IS  an  elevation,  partly  in  section, 
of  our  improved  pipe-joint,  showing  the  in- 
sertion of  the  spigot  end  of  pipe  preparatory 

25  to  adjustment.  Fig.  2  is  a  similar  view  to 
Fig.  1,  but  with  the  spigot  end  in  po.sition 
and  the  joint  completed. 

Similar  letters  refer  to  similar  parts 
tlirougliout  both  the  views. 

30  In  constructing  our  improved  jomt  we 
form  the  socket  A  of  each  pipe  B  with  an  in- 
ner conical  or  taper  face  C,  having  a  straight 
bed  or  seating  D  at  its  narrowest  part,  so  that 
when  the  next  length  of  pipe  is  joined  up  it5 

35  inner  surface  is  flush  with  or  in  alinement 
with  that  of  the  pipe  already  laid.  (See 
Fig.  2.)  Also  the  socket  A  is  further  pr6- 
vided  with  an  inner  flange  or  rim  E,  suffi- 
ciently deep  yet  permit  of  the  ready  in.sertion 

40  of  the  spigot  end  of  the  next  pipe  and  provide 
the  required  clearance  or  opening  F  for  the 
introduction  of  the  binding  material. 

At  the  spigot  end  of  each  pine  is  a  suitable 
annular  recess  or  neck  G  of  a  snape  or  section 

45  corrcspondmg  with  the  taper  or  inner  face  C 
of  socKet,  so  that  when  two  pipes  are  in  posi- 
tion an  annular  chamber,  miter,  dovetad,  or 
arrow-head  in  shape  or  section  encircles  tho 
spigot  end.     This  chamber  is  filled  with  ce- 

$0  ment,  lead,  or  other  binding  material  H. 
Grooves  J  are  provided  in  the  socket  to 
equahze  and  counteract  the  effect  of  any 


contraction  of  the  binding  material  and  pre- 
vent the  same  from  twisting  loose. 

The  taper  or  conical  face  C  also  serves  to  55 
guide  the  s|)igot  end  onto  its  .s<Mit  upon  insert- 
ing the  pipe.  (See  Fig.  1.)  The  pipe  end 
bears  against  said  face  and  slides  up  onto  its 
seat  D.  When  no  further  forward  move- 
ment is  possible,  the  pipe  is  butt  up  and  60 
ready  for  the  cement  or  other  filling. 

The  clearance  or  space  F  between  the  in- 
ner flange  or  rim  E  in  the  socket  and  tho 
spigot  end  of  pipe  being  lo.s.s  than  the  cement- 
cnamber  at  itsgroatest  diameter,  the  binding  65 
material  when  set  renders  any  .subsequent 
movement  of  the  i)ipes  in  any  direction  an 
impossibility.  Therefore  a  perfect  joint  of 
great  strength  and  as  durable  as  the  pipes 
them.selves  is  obtained.  Further,  there  is  70 
no  pos.sibility  of  spigot  dropping  when  laying 
or  fixing  the  pipes,  as  the  taper  face  in  the 
socket  supports  the  spigot  end  until  the  fill- 
ing has  been  applied  and  the  joint  completed, 
an(f  as  the  said  spigot  end  also  abuts  against  75 
its  seating  D  no  cement  or  other  filling  can 
pa.ss  into  the  pipes. 

What  we  claim  as  our  invention,  and  de- 
sire to  secure  by  Letters  Patent,  is — 

The  combination,  with  a  pipe-section  hav-  8e 
ing  a  socket  provided  with  a  flat  surface  D 
at  its  bottom,  an  internally-projecting  flange 
E  at  its  toji,  and  a  conical  surface  C  ar- 
ranged between  the  said  surface  and  flange  * 
and  provided  with  longitudinal  grooves;  of  a  85: 
cylindrical  nipc-section  having  no  bead  or 
projection    out    having    a    circumferential 
groove  having  a  conical  side  and  a  straight 
side,  said  conical  side  being  opposite  the  con- 
ical surface  C  and  said  straignt  side  beino;  in  90 
line  with  the  inner  edge  of  the  ffenge  E  wnen 
the  end  of  the  pii)c  abuts  against  the  flat' sur- 
face D,  a  packing-space  being  formed  which 
is  narrower  between  the  said  flange  and  pipe 
than  between  tlie  bases  of  their  said  conical  9$ 
surfaces. 

In  testimony  whereof  we  have  hereunto 
affixed  our  signatures  in  the  presence  of  two 
witnesses. 

CHARLES  HENRY  BENTLEY. 
ERNEST  ILVIGH  BENTLEY. 

Witnesses: 
A.  Reed, 
Wilfred  Ajlderson. 
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[Endorsed]  ;  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.  Defd.  Exhibit  "E."  Filed  May  17, 1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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Defendants'  Exhibit  *'F"— Letters  Patent  Issued  to 
A.  Wakefield  for  Sanitary  or  Other  Pipe. 


No.  608,239. 


(No  Model.) 


A.  WAKEFIELD. 
SANITARY  OR  OTHER  PIPE. 

lAlipUcaUoB  AUd  Oct.  IS,  1SB7  ) 


Patented  Aug.  2,  1898. 


//vvfivro/J 


w/r/VTssrs. 


BY 


ATrOHMCYS. 
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United  States  Patent  Office. 


ARTIIUF^  WAKEFIELD,  OF  LONDON,  ENGLAND. 
SANITARY  OR  OTHER  PIPE. 


SPECmOATION  forming  part  of  Letters  Patent  ?Jo.  608,239,  dated  August  2.  1898. 

Applloalion  filed  October  18,  1897.    Serial  No.  655,591.    (Ho  model.) 


To  all  whom  U  may  concern: 

Be  it  knownl  that  I,  Arthue  Wakefield, 
of  39  Victoria  street,  Westminster,  London, 
EnglanJ,  have  invented  certain  new  and  use- 
5  ful  Improvements  in  Sanitary  or  other  Pipes; 
and  I  do  hereby  declare  the  following  to  be  a 
full,  clear,  and  exact  description  of  the  in- 
vention, such  as  will  enable  others  skilled  in 
theart to  which  it  appertains  to  make  and  use 

lo  the  same. 

In  laying  continaous  lengths  of  socketed 
earthenware  sanitary  pipes  it  is  difficult  to 
maintain  a  true  level  or  gradient  throughout 
the  entire  length  by  reason  of  the  bedding  of 

15  the  spigot  end  of  the  following  pipe  in  the 
socket  being  imperfect,  there  being  no  abso- 
lutely solid  and  unyielding  point  or  points 
on  which  the  said  spigot  end  may  rest,  the 
nsual  bed  being  either  cement  or  a  strand  of 

30  hemp  or  the  like  embedded  in  clay  or  other- 
wise or  other  equivalent  devices. 

tNow  the  object  of  my  invention  is  to  so 
orm  the  socket  of  the  pipe  that  the  spigot 
nd  of  the  next  pipe  may  have  certain  and 

t$  fixed  points  of  support  I  in  addition  to  the 
usual  cement  or  other  bedding  or  filling,  so 
that  a  true  and  effective  level  or  grade  may 
be  secured  for  the  invert.  I  attain  this  ob- 
ject by  molding  the  pipe  to  a  special  shape 

30  (whether  molded  in  plastic  material  or  cast  in 
a  mold)  according  to  either  pne  or  the  other 
of  the  two  forms  shown  upon  the  accompany- 
ing drawings,  in  which — 

Figure  1  is  an  end  view  of  the  socket  of  a 

35  pip®  prepared  according  to  the  form  of  my 
invention  which  I  prefer  to  employ,  together 
with  a  cross-section  of  the  spigot  end  of  the 
following  pipe;  Fig.  2,  a  section  through  line 
A  A,  and  Fig.  3  a  section  through  line  B  B,  of 

40  Fig.l.  Fig.  4  is  a  perspective  vie(w  of  this  form 
of  pipe,  showing  corrugations  and  a  trans- 
verse furrow  within  the  socket.  In  Fig.  5  I 
have  illustrated  the  alternative  form  of  my 
invention  by  a  perspective  view  of  the  spigot 

45  portion  bearing  longitudinal  corrugations  on 
its  outside  crossed  by  a  transverse  furrow 
near  to  the  extremity. 

I  mold  the  bedding  or  lower  portion  of  the 
socket  C  of  the  pipe  into  a  series  of  short  cor- 

50  rugations  E  E  E,  running  iu  the  direction  of 
the  length  of  the  pipe — say  to  the  number  of 
three  or  more — the  points  or  ridges  D  D  D  D 


formed  by  such  corrugations  E  E  E  rising  to 
a  circumferential  line  corresponding  with  the 
lower  or  outer  circumference  of  the  spigot  F,  55 
thus  forming  points  D  D  of  certain  and  un- 
yielding support  for  the  same,  the  bed  now 
presenting  a  ridge-and-valley  formation.  The 
operation  so  far  may  be  easily  accomplished 
in  an  ordinary  pipe-mill  by  suitably  shaping  60 
the  die  of  the  socket-mold  to  produce  the  re- 
quired corrugations.  The  internal  face  of 
the  corrugations  at  their  lowest  points  will 
correspond  with  the  usual  contour  of  the 
socket,  the  remainder  H  of  which,  together  65 
with  the  valleys  E  E  E  of  the  |;orrugated  por- 
tion, is  filled  with  cement  iu  the  usual  way 
for  the  purpose  of  making  a  close  joint.  Af- 
ter the  pipe  (assuming  it  to  be  of  plastic  ma- 
terial) has  left  the  m'old  I  cut  or  plow  through  70 
the  ridges  formed,  as  before  described,  with 
a  transverse  or  circumferential  furrow  J,  Figs. 
2  and  4,  (or  more  than  one  furrow,)  so  leav- 
ing a  number  of  certain  points — say  eight  or 
more— on  which  the  spigot  end  may  rest,  and  75 
is  thereby  prevented  from  sinking  into  the 
cemeut  which  forms  the  bedding  and  sur- 
rounds the  spigot  end. 

It  is  obvious  that  if  the  pipe  is  to  be  made 
by  casting  the  furrow  J  must  be  produced  by  80 
the  mold  simultaneously  with  the  pipe  itself. 

For  the  purpose  of  more  readily  pouring 
in  the  cement  filling,  and  so  makiug  an  effect- 
ive joint,  I  form,  say,  three  holes  in-the  socket, 
one,  K,  at  the  crown  and  one  at  each  side,  L  M ,  85 
at  about  one-third  of  the  depth  of  the  pipe, 
or  thereabout,  and  when  several  pipes  are 
duly  laid  in  position  and  clayed  up  I  pour  in 
the  liquid  cement  through  the  two  side  holes, 
or  one  of  them,  until  the  space  ls  filled  up  to  90 
the  position  of  the  said  side  holes,  which  are 
then  clayed,  up,  and  when  the  cement  is  set, 
or  nearly  so,  I  filD  up  the  remaining  portion, 
through  the  hole  \n  the  crown,  thus  insuring 
a  thorough  joint  without  the  use  of  mastic  95' 
or  other  linings. 

^  According  to  the  alternative  form  of  my  in- 
vention instead  of  corrugating  the  socket,  as 
before  described,  I  may  leave  the  socket  plain 
and  corrugate  the  lower  portion  or  one  side  100 
of  the  outer  surface  of  the  pipe  throughout 
the  whole  or  a  portion  of  its  length  (or  the 
whole  outer  surface  of  the  pipe  may  be  corru- 
gated, if  desired)  and  transversely  corrugate      ' 
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the  spigot  end  of  theso  corrugations  to  obtain 
ft  similar  result,  as  shown  by  Fig.  5. 

Having  now  described  my  invention,  what 
I  claim  as  now,  and  desire  to  secure  by  Letters 
Patent,  is — 

1.  In  carlhonwaro  aud  like  sanitary  pipes 
a  horizontally  and  inlornalli'  corrugated  (or 
partially-corrugated)  socket  liavingtlic  ridges 
of  such  corrugations  furrowed  centrally  or 
thereabout  in  the  transverse  or  circumfer- 
ential direction  of  the  socket  substantially 
as  set  forth  in  the  foregoing  specification. 

2.  A  sanitary  or  other  like  pipe  having  a 


horizontally -corrugated  or  partially -corru-  — . 
gated socketfurrowedtransversolyorcircum-  ij 
fcrentially  and   provided  with   three   holes 
namely  one  at  the  crown  and  one  at  each  side 
for  pouring  in  cement  substantially  as  here- 
inbefore set  forth.  s. 

In  testimony  whereof  I  affLx  my  sigiialuro  ro 
in  presence  of  two  witnesses. 

ARTlIUi:  WAKKI  IKM). 

Witnesses: 

Jamks  I,f,\vis, 
Hakkv  (Jke. 


[Endorsed] :  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.  Defd.  Exhibit  "F."  Filed  May  17, 1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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Defendants'  Exhibit  **G"— Letters  Patent  Issued  to 
C.  W.  Seitz,  for  Irrigating  Headgate. 


{  Ho.  779,973. 


PATENTED  JAN.  10,  1905. 
C.  W.  SEITZ. 
IRRIGATING  HEAD  GATE. 

APFLI0ATI08  TILED  ADO.  24.  leot. 

2eHE£Ta-8a£Er  t. 


<§)jl^ut/ C/^c£}.im/. 


GU»t«tM| 
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No.  779,973.  PATENTED  JAN.  lO.  1905. 

C.  W.  SEIT2. 
IRRIGATING  HEAD  GATE. 

APPLICATIOM  FILED  ADO.  34.  1904. 
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No.  779,973. 


Patented  January  10,  1905. 


United  States  Patent  Office. 


CHAllLES  W.  SEITZ,  OF  DENVER,  COLORADO. 
IRRIGATING  HEAD-GATE. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  779,973,  dated  January  10,  1905. 

Application  filed  August  24,  1904.    Serial  No.  221,946. 


To  all  whom  it  may  concern:  I 

Be  it  known  that  I, Charles  W.  8EiTz,a  citi- 
zen of  the  United  Staters,  residing  in  the  city 
and  county  of  Denver  and  State  of  Colorado, 
5  have  invented  certain  new  and-usef ul  Improve- 
ments in  Irrigating  Head-Gates;  and  I  do  de- 
clare the  following  to  be  a  full,  clear,  and  ex- 
act description  of  the  invention,  such  as  will 
enable  others  skilled  in  the  art  to  which  it  ap- 

lo  pertains  to  make  and  use  the  same,  reference 

being  had  to  the  accompanying  drawings,  and 

to  the  figures  of  reference  marked  thereon, 

whichrform  a  part  of  this  specification. 

My  invention  relates  to  improvements  in 

I  s  head-gates  more  especially  intended  for  use  in 
connection  with  irrigation  where  water  is  taken 
out  of  the  main  ditch  into  a  branch  ditch  or 
lateral  for  use  by  consumers  whose  land  is  lo- 
cated along  or  adjoining  the  main  ditch  or 

2o  canal. 

My  object  is  to  provide  a  device  of  this  class 
which  shall  besimple  in  construction,  econom- 
ical in  cost,  reliable,  durable,  and  efficient  in 
use;  and  to  these  ends  the  invention  consists 

25  of  the  features,  arrangements,  and  combina- 
tions hereinafter  described  and  claimed,  all  of 
which  will  be  fully  understood  by  reference  to 
the  accompanyingdrawings,  in  which  is  illus- 
trated an  embodiment  thereof. 

30  In  the  drawings.  Figure  1  is  a  front  view  of 
my  improved  device  or  a  view  looking  toward 
the  side  which  is  next  to  the  ditch  or  canal 
when  the  device  is  in  use.  Fig.  2  is  a  vertical 
section  taken  on  the  line  2  2,  Fig.  1,  showing 

J5  the  device  attached  to  the  conduit  through 
which  the  water  passes  from  the  ditch  or  canal. 
Fig.  3  is  a  top  view  looking  in  the  direction 
of  the  arrow  3  in  Fig.  1.  Fig.  4  is  a  view  of 
the  upper  part  of  the  device  with  one  member 

40  of  the  frame  removed,  while  the  other  is  shown 
partly  in  section.  V\^.  5  is  a  section  taken  on 
the  line  55.  Fig.  1,  looking  downwardly.  Fig. 
6  is  a  detail  view  illustrating  a  modified  form 
of  clamping-plate  construction,  the  two  mem- 

J5  bers  being  shown  separated.     Fig.  7  is  a  top 
view  of  the  same  with  the  members  connected. 
The  same  reference  characters  indicate  the 
.same  parts  in  all  the  views. 

Let  the  numeral  1  designate  a  suitable  plate 

50  provided  with  a  centrally-located  opening  2, 


surrounded  by  a  flange  3,  which  is  surrounded 
by  the  bell  4  of  the  conduit  5  when  the  device 
is  connected  with  the  said  conduit.  The  term 
"bell  "as  here  used  consists  of  an  enlarge- 
ment at  one  extremity  of  the  pipe-section.  55 
Between  the  bell  of  the  conduit  and  the  flange 

3  is  a  space  filled  with  cement  or  other  suitable 
packing  material  6  for  the  purpose  of  making 
a  water-tight  joint.     The  bell  or  enlargement 

4  of  the  conduit  is  considerably  deeper  or  60 
longer  than  the  flange  3  of  the  plate,  leaving 

a  space  between  the  free  extremity  of  the 
flange  3  and  the  body  of  the  conduit  or  the  ex- 
tremity where  the  bell  or  enlargement  4  be- 
gins. This  space  is  designated  7  in  Fig.  2  and  65 
is  of  sufficient  width  to  allow  the  putting  of 
the  cement  6  or  other  packing  material  in 
place  after  the  conduit  lias  been  connected 
with  the  plate  1. 

A  clamping-plate  8,  provided  with  bolts  9,  70 
cooperates  with  the  plate  1  in  forming  the 
connection  between  the  head-gate  and  the  con- 
duit 5.  The  plate  8  engages  the  bell  of  the 
conduit  on  the  ouLside  and  occupies  a  position 
opposed  t6  the  plate  1,  which  the  free  edge  75 
of  the  bell  engages.  The  bolts  9,  which,  as 
shown  in  the  drawings,  are  connected  with 
the  plate  8  at  the  time  the  latter  is  cast,  pa.ss 
through  the  outer  edge  of  the  plate  1  and 
through  metal  strips  10,  which  occupy  posi-  80- 
tions  on  opposite  sides  of  the  gate  proper,  11, 
and  overlap  the  edges  of  said  gate,  as  shown 
at  10'.  The  outer  edges  of  the  plate  1  are 
reinforced,  and  the  edges  of  the  gate  1 1  oc- 
cupy positions  adjacent  the  otf.set  formed  by  85 
the  reinforcement.  Hence  the  overlapping 
part  10'  coOpei-ates  with  the  plate  1  to  form 
ways  in  which  the  vertical  edges  of  the  gate 
are  free  to  move  vertically.  To  the  strips  10 
are  secured  vertical  bars  12,  whose  lower  ex-  90 
tremities  are  flattened,  as  shown  at  13,  and 
connected  with  the  strips  and  also  with  the 
plate  1  by  means  of  the  bolts  9  and  nuts  14, 
which  are  applied  to  the  threaded  extremities. 
The  upper  extremities  of  the  rods  or  bars  12  95 
pass  between  the  outer  extremities  of  two 
plates  15  and  16,  the  said  plates  being  con- 
nected with  the  bars  by  bolts  17,  whicli  pjuss 
through  the  plates  and  bars  12,  the  latter  be- 
ing provided  with  registering  apertures  for  100 
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the  purpose.  In  the  plates  15  and  16  is  jour- 
naled  a  spindle  18,  provided  with  a  hand- 
wheel  19  and  a  pinion  20,  the  latter  meshing 
with  the  cogs  21  of  a  racl<-bar22,  made  fast 
5  to  th-e  upper  extremities  of  the  stem  23  of  the 
gateproper.il.  The  lower  extremity  of  this 
stem  is  secured  to  the  gat«  by  suitable  fasten- 
ing devices,  as  rivets  23*.  The  plate  15  is 
provided  with  vertical  separat<>d  flanges  24, 

lo  which  extend  to  the  plate  16  and  formaguide- 
way  for  the  rack-bar  22. 

The  two  plates  15  and  16  are  provided  with 
registering  openings  in  line  with  the  cogs  21 
of  the  bar  22,  through  which  a  locking-pin 

'5  25  may  be  passed.  This  pin  when  in  place 
passes  between  two  of  the  cogs  of  the  rack- 
bar  and  locks  the  gate  in  any  desired  position 
of  adjustment.  One  extremity  of  the  pin  is 
apertured  to  receive  the  hasp  of  a  padlock  26. 

20  It  is  evident  that  when  this  pin  is  in  position 
and  the  lock  is  applied  the  vertical  position 
of  the  gat«  can  only  be  changed  by  a  person 
holding  the  key  to  the  lock. 

The  inner  edge  of  one  of  the  .strips  12  is 

25  graduated  adjacent  the  gate,  as  shown  at  27, 
to  facilitate  the  adjustment  of  the  gate.  These 
graduations  may  be  such  as  to  determine  the 
quantity  of  wat«r  which  willpass  through  the 
opening  2  into  the  conduit  5  when  the  gate 

30  proper  is  in  any  position  of  vertical  adjust- 
ment. 

From  the  foregoing  description  the  use  and 
operation  of  ray  improved  device  will  be  read- 
ily understood.     In  applj-ing  the  device  to 

35  the  conduit  5  the  pkte  8  is  of  course  detachecf 
from  the  plate  1.  The  bell  of  the  conduit  5 
is  placed  in  position  against  the  plate  1  and 
surrounding  the  flange  3  of  the  said  plate. 
T>ic  clan) ping-plate  8  is  then  slipped  over  the 

40  end  of  the  section  of  the  conduit  and  moved 
up  agaitst  the  exterior  shoulder  of  the' bell  of 
the  conduit.  "^V'hen  in  this  position,  the  bolts 
9  protrude  through  the  openings  in  the  plate 
1  and  the  strips  10  cooperate  therewith,  as 

4,5  heretofore  described.  Nuts  are  then  applied 
toth(yrods,  whereby  the  extremity  of  the  con- 
duit is  securely  held  in  place,  ray  improved 
device  being  clamped  thereto.  The  cement 
or  other  packing  6  is  then  put  in  plice  and 

50  allowed  to  stand  until  it  is  properly  set  or 
fixed.  The  gate  may  then  bo  raised  by  turn- 
ing the  hand-wheel  19,  whereby  the  water  is 
allowed  to  pass  through  tlie  opening  2  into 
the  conduit  in  any  quantity  desired.     After 

SS  the  gate  has  been  properly  adjusted  the  pin 
25  is  put  in  position  and  the  imdiock  26  ap- 
plied, when  the  gate  will  be  held  in  the  de- 
sired position  until  the  holder  of  the  key 
wishes  to  change  it. 

60  In  the  form  of  construction  shown  in  Figs. 
6  and  7  the  clamping -plate  is  composed  of 
two  merolKjrs  8*  and .8°,  which  are  provided 
with  overlapping  apertAred  parts  adapted  to 
be  connected  by  r  bolt  8*".     The  advantage  of 


this  construction  is  that  it  can  be  applied  to  a  65^ 
pipe-section  of  an^v  length  without  the  neces- 
sity of  separating  the  pipe  in  order  to  pass 
the  clamping-plate  over  the  free  end  of  the 
section  directly  connected  with  the  hoati-gate. 
In  other  resi)ects  this  form  of  construction  70 
operates  exactly  the  same  as  the  mtegral  form 
of  clamping-plate  shown  in  Figs.  2  and  5. 

The  upper  [tart  of  the  frame  is  provided 
with  a  lug  A,  upon  which  is  pivotally  mount- 
ed a  dog  B,  adapted  to  engage  the  toothed  75 
rack  of  the  bar  22,  whereby  the  bar  will  be 
supported  in  any  position  to  which  it  is  raised 
through  the  instrumentality  of  the  spindle 
and  gear.  It  will  thus  be  supported  in  posi- 
tion to  permit  the  insertion  of  the  locking-  80 
pin  25. 

Having  thus  described  my  invention,  what 
I  claim  is — 

1.  In  an  irrigating  head-gate,  the  combina- 
tion with  a  suitable  frame  whose  lower  portion  85 
is  provided  with  a  plate  having  an  opening, 
and  a  flange  surrounding  said  opening,  a 
clamping- plate  opposed  to  the  first-named 
plate  and  having  an  opening  sufficiently  large 

to  receive  the  conduit  with  which  the  device  90 
is  to  be  connected,  the  clamping-plate  being 
provided  with  bolts  which  pass  through  suit- 
able openings  foi'med  in  the  frame-plate,  for 
fastening  the  device  to  the  boll  end  of  the 
conduit,  a  vertically-movable  gate  mounted  95 
in  the  frame  and  arranged  to  control  the 
opening  in  the  frame-plate,  and  suitable  means 
journaled  in  the  frame  and  acting  on  the  gate 
for  controlling  the  vertical  position  of  the 
latter,  substantially  as  described.  '©<> 

2.  The  combination  with  a  conduit  having 
a  bell  extremity,  of  a  head-gate  comprising  a 
plate  having  an  openingsurrounded  by  a  flange 
which  the  bell  extremity  of  the  conduit  sur- 
rounds, a  space  being,  left  between  the  bell  105 
extremity  ot  the  conduit  and  the  flange  of  the 
plate,  the  bell  extremity  of  the  conduit  being 
wider  than  the  flange  of  the  plate,  leaving  a 
filling-space  within  the  bell  extremity  of  the 
conduit  and  around  the  flange  of  the  plate,  '«o 
and  a  vertically-movable  gate  suitably  mount- 
ed to  control  the  opening  in  the  plate,  sub- 
stantially as  described. 

3.  In  a  head-gate,  the  combination  with  a 
suitable'/ fame  whose  lower  portion  consists  of  « '  5 
an  apertured  plate  provided  with  ways  on  op- 
posite sides  of  the  opening  therein,  a  gate 
proper  engaging  said  ways  and  provided  with 

an  upwardly-projecting  stem  whose  upper  end 
consists  of  a  rack-bar,  the  upper  part  of  the  '20 
frame  being  fashioned  to  receive  the  rack-bar, 
a  spindle  journabfl  in  the  upper  part  of  the 
frame  and  provided  with  a  gear  engaging  the 
rack-bar,  the  upper  part  of  the  frame  being 
apertured  on  opposite  sides  of  the  teeth  of  the  '  '5  • 
raek-bar,  a  pin  pa.sscd  through  the  said  aper- 
tures in  the  frame  and  between  the  teeth  of 
the  rack-bar,  the  said  pin  having  an  opening 
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at  one  extremity,  and  a  lock  applied  to  the 
pin,  substantially  as  described. 

4.  In  a  head -gate,  the  combination  of  a 
frame  provided  with  an  aportured  bottom 
5  plate  having  ways  on  opposite  sides  of  the 
opening,  upwardly-projecting  bars  connected 
with  sai9  plate  and  suitably  separated,  a  top 
frame  part  consisting  of  two  members  secured 
to  the  upper  extreniities  of  the  bars,  a  gate 

lo  proper  mounted  to  move  vertically  in  the 
ways  of  the  said  ptate,  the  said  gate  being 
provided  with  an  upwardly-projecting  stem 
whose  upper  extremities  are  provided  with  a 
rack-bar  passing  through  the  upper  frame  part 

^S  which  is  provided  with  an  opening  for  the  pur- 
pose, a  spindle-  journaled  in  the  upper  frame 
part  and  provided  with  a  gear  engaging  the 
said  rack-bar,  the  upper  frame  members  be- 
ing provided  with  openings  on  opposite  sides 

2.0  of  the  teeth  of  the  rack-bar,  a  pin  passing 
through  said  openings  and  engaging  the  rack- 
bar  teeth  to  lock  the  gate  in  the  adjusted  po- 
sition, one  extremity  of  the  pin  being  pro- 
vided with  an  opening,  and  a  lock  whose  hasp 

35  is  adapted  to  pass  through  the  opening  in  the 
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pin  whereby  the  latter  is  locked  securely  in 
place. 

5.  In  an  irrigating  head-gate,  the  corabiija- 
tion  with  a  suitable  frame  whose  lower  por- 
tion is  provided  with  a  plate  having  an  open- 
ing surrounded  by  a  flange,  of  a  two-part 
clamping -plate  opposed  to  the  first- named 
plate  and  provided  with  bolts  which  pass 
through  openings  formed  in  the  first-named 
plate  for  the  purpose  set  forth. 

6.  In  an  irrigating  head-gate,  the  combina- 
tion of  a  suitable  frame  whose  Igwer  portion 
is  provided  with  a  plate  having  an  opening 
surrounded  by  a  flange  extending  at  rightan- 
gles  t^  the  body  of  the  plate,  and  a  clamping-  40 
plateopposed  to  the  first-named  plate  and  hav- 
ing an  opening  large  enough  to  receive  a  con- 
duit whose  extremities  surround  the  flange  of 
the  first-named  plate. 

In  testimony  whereof  I  affix  my  signature  in 
presence  of  two  witnesses. 

CHARLES  W.  SEITZ. 
Witnesses: 

Dena  Nelson, 
A.  J.  O'Brien. 
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UNITED  STATES  PATENT  OFFICE. 

WILLIAM  LEAF  JACKSON,  OF  BROOKLAND,  DISTRICT  OF  COLIMBIA. 
DRAIN  OR  SEWER  PIPE. 


No.  927,363. 


Specification  of  Letters  Patent.  Patented  July  6,  1809. 

AppUcation  filed  March  9,  1909.     Serial  No.  482, 2a4. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  AVili.iam  LEAr  Jack- 
son, citizen  of  the  United  States,  residing  at 
Biookland,  in  tlie  District  of  Coliunbiii,  have 
S  invented  certain  new  and   useful   Iniprove- 
menUs  in  Drain  or  Sewer  Pipes,  of  which  the 
.         following  is  a  specification. 
L  My  invention  rehites  to  improvements  in 

drain  or  sewer  pipes,  and  particularly  to  an 

10  improved  joint  or  coupling  for  such  pipes. 
These  pipes,  which  may  be  formed  either  of 
iron  or  terra-cotta,  are  commonly  provided 
with  a  socket  at  one  end  into  which  the 
smaller  end  of  another  section  is  inserted 

.15  when  the  pipe  is  placed  in  position  for  use. 
It  is  important  that  the  eml  of  one  section 
should  be  so  related  to  the  end  of  the  abut- 
ting section  that  no  ridge  or  projection  will 
be  formed  across  the  interior  of  the  j^ipe  to 

,20  serve  as  an  obstruction  to  the  flow  oi  water 
.■md  to  catch  and  retain  any  solid  matter 
that  may  be  carried  by  the  watei'.  Various 
means  iiave  been  heretofore  proposed  for 
properly  supporting  the  smaller  or  spigot 

25  end  of  such  a  j)ipe-section  in  position  wilhin 
(he  enlarged  socket  at  the  adjacent  end  of 
another  section. 

The  object  of  my  imi)rovement  is  to  so 
construct  a  pipe  section  that  the  spigot  end 

30  of  another  section  can  be  accurately  and  cor- 
rectly placed  in  the  socket  and  held  in  true 
alinement  with  the  body  of  the  section  until 
the  cement,  lead  or  other  fastening  material 
has   been    introduced    into   the   socket    and 

35  around  the  spigot  end  of  the  pipe  section. 

Another  object  of  my  improvement  is  to 

so  construct   a   pipe   section   that   the   bell 

mouthed   portion   will  be   provided   with  a 

centering  lug  provided  with  means  for  re- 

40  (aining  the  packing  and  cement  around  the 
spigot  end  of  the  pipe  to  firmly  hold  the 
same  in  the  socket. 

Referring  to  the  accompanying  drawings 
and  to  the  letters  of  reference  thereon,  which 

46  form  a  part  of  this  specification :  Figure  1 
is  a  fon^tudinal  sectional  view  through  a 
series  ot  pipe  sections  constructed  in  a  man- 
ner sIiDwmg  mv  improved  centering  devicp. 
Fig.  2  is  an  end  elevation  of  one  of  the  pipe 

50  sections  embodying  my  improwments. 

A  represents  the  pipe  section  provided  at 
one  end  with  the  oeil  niouthed  socket  B. 
Within  .the  socket  B  and'  at  the  inuer  end 
thereof  I  arrange  a  series  of  inwardly  ex- 

65  tending'lugs  C,  These  lugs,  which  may  be 
formed  integral  with  the  pipt  section,  are 


preferably  made  in  the  form  shown — that 
IS,  each  lug  has  a  siufacc  D  extending  paral- 
lel to  the  length  of  the  pipe  section  and  an 
inclined  surface  E  e.\tending  from  the  afore-  60 
iaid  surface  D  to  the  edge  of  the  socket  B. 
The  lugs  C  also  are  provided  with  a  pocket 
F  for  retaining  a  packing  of  hemp  G  and 
for  allowing  the  cement  H  to  flow  in  around 
the  spigot  end  of  the  pipe  section  to  firmly  65 
hold  the  same  in  the  socket.  In  the  draw- 
ings I  have  shown  the  socket  B  as  provided 
with  three  of  these  inwardly  extending  lugs 
C,  arranged  equidistant  from  each  other; 
but  any  suitable  number  may  be  employed.       76' 

From  the  above  description  and  the  draw- 
ings it  will  be  seen  that  when  the  spigot  end 
of  section!  A  is  inserted  into  the  socket  B 
of  the  section  A'  the  inclined  surface  E  of 
the  lu^s  C   will  cause  its  inner  end  to  be  76 
propeny  guided  into  position  of  alinement 
with  the  passage  in  the  tube  section  A'.    It 
will  also  l>e  seen  that  I  so  arrange  the  lugs 
C  that  the  spigot  end  is  held  from  either 
lateral  or  vertical  movement,  but  is  adapted  80 
to  be  revolved  or  turned  alx)ut  the  longi- 
tudinal axis  in  order  that  the  two  cjids  of 
the  sections  A,  A'  may  be  arranged  in  the 
best  passible  relation  to  each  other.     It  fre- 
quently happens  that  these  pipes  are  not  per-  85 
fectly  true  circles  in  cross-section,  and  by  ' 
my  constmction  the  pipe  setter  is  enabled  to 
rotate  the  spigot  end  until  the  "flow  line" 
of  the  sections  is  properly  related  to  each 
other.  90 

One  of  the  great  advantages  incident  to 
my  improved  construction  is  that  behind  the 
lugs  C  is  formed  a  pocket  F  for  the  packing 
to  slip  into  behind  the  surface  D  and  to 
allow  the  cement  to.  flow  in  around  the  95 
spigot  end  of  the  pipe  sections  lo  firmly  re- 
tain the  same  in  position  and  to  make  a  very  . 
rigid  joint. 

What  I  claim  as  niy  invention  and  desire 
to  secure  by  I^etters  Patent  is: —  100 

1.  A  pipe  section  having  at  one  end  a 
socket  of  greater  diameter  than  the  body 
part  and  formed  with  tapering  lugs  integral 
therewith  provided  with  means  to  retain  a 
packing  and  cement  around  the  spigot  end  105 
of  a  pipe  section. 

2.  A  pipe  section  having  at  one  end  a 
socket  of  greater  diameter  than  the  body 
part  and  formed  with  tapering  lugs  integral 
with  the  socket  wall,  provided  with  a  pocket  110 
to  retain  a  packing  and  cement  around  the 
spigot  end  of  a  pipe  section,  and  having  in- 
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clined  surfaces  extending  to  tlie  edge  of  the 
sotket  to  enable  a  pipe  section  to  be  inserted 
into  an  adjacent  socket  and  be  guided  by  the 
inclined  surfaces  of  the  lugs  into  proper 
nlijienient  and  held  against  either  vertical  or 
lateral  displacement,  substantially  as  set 
forth.    - 


In  testimony  -whereof  I  affix  iny  signft* 
ture,  in  presence  of  two  witnesses. 

WILLIAM  LEAF  JACKSON. 

Witnesses: 

AlDEBT  PoPKINfl, 

M.  H.  Yates. 


[Endorsed] :  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.  Defd.  Exhibit  "H."  Filed  May  17, 1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 


J 
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Defendants'  Exhibit  "I"— Letters  Patent  Issued  to 
H.  E.  Worley,  for  Irrigating  Pipe  G-ate. 


H.  E.  WORLEY. 

IBBIOATINO  PIPE  O&TE. 

imiCATIOH  FILED  APB.  ai,  1I0>. 


Patented  Sept  6. 1910. 
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HENBY  ELMEB  WOBLEY,   OF  BEDLANDS,   CALIFOBNIA. 
IBBIGATING-PIPE   GATE. 


069,320. 


Specification  of  Letters  Patent  Patented  Sept.  6,  1910. 

Application  filed  AprU  21.  1909.     Serial  No.  491.377.    ' 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Henry  Elmer  Wor- 
LET,  a  citizen  of  the  United  States,  residing 
at  Redlands,  in  the  county  of  ^ai\  Bcrnar- 
t  dino  and  State  of  California,  have  invented 
a  new  and  u-seful  Irrigating-Pipe  Gate,  of 
which  tlie  following  is  a  specification. 

In  southern,  California,  water  for  irriga- 
tion  is   frequently  taken   from   ditches   by 

10  means  of  concrete  pipes  that  arC  set  in  the 
earth  and  extend  tlirough  (he  wall  of  (he 
ditch.  Means  for  closing  and  regulating 
the  orifice  through  these  pipes  must  be  pro- 
vided so  that  the  water  can  be  shut  off  from 

15  flowing  through  the  pipes  when  the  water 
in  the  ditch  is  high  enough  to  flow  into  the 
pipes. 

An  object  of  this  invention  is  to  provide 
convenient,   cheap   and   satisfactory   means 

20  for  applying  adjustable  gates  to  the  ends  of 
such  pipes. 

,»  The  invention  also  is  adapted  for  appli- 
cation in  case  of  metal  or  other  pipes,  as 
will  hereinafter  more  fully  anpear. 

'25  The  invention  may  be  embouied  in  differ- 
ent forms,  and  I  do  not  limit  the  same  to  a 
specific  form  of  construction. 

The  accompanying  drawings  illustri\tc  the 
invention  in  the  form  I  at  present  deem  most 

SO  desirable  for  concrete  pipes. 

"^  Figure  1  is  a  perspective  view  of  a  gate 
as  applied  with  a  collar  fitting  inside  a  con- 
crete pipe,  (he  end  of  which  is  .sliowii  pro- 
jecting  from    the    inside   wall   of   a    ditch. 

35  Fig.  2  is  a  front  elevation  of  the  same.    Fig. 

3  is  a  section  on  line  x',  Fig.  2.    Fig.  4  is  a 

plan  from  line  a;*,  Figs.  2  and  3. 

«  1  is  a  metal  collar  adapted  to  fit  inside  a 

concrete   pipe  2.     Said   collar  is  provided 

*0  with  two  spring  clamping  members  3,  4, 
which  may  be  of  spring  wire  of  any  suit- 
^able  kind  as  iron,  steel,  copper,  etc.,  extend- 
ing from  the.  collar  and  bent  to  receive  be- 
tween tiic  clamping  members  and  the  col- 

*^  lar  a  gate  5. 

Each  of  the  clamping,  members  may  con- 
sist 6f  a  single  piece  of  wire  having  a  tnid- 
dle. clamping  limb  6, 'and  being  thence  l>ent 
at  right  angles  at  both  ends  of  said  limb 

*^  G  to  form  Tower  and  upper  arms  7^  8,  and 
agairj  bent  to  form  lower  and- upper  exten- 
sions 9,  10  that  extend  at  right  angles  to  the 
'middle  limbs  0  and  lower  and  upper  arms 
7    and    8,    and    practically    parallel    with 

^.^  the  axis  of  tlje  collar;  and  again  beht^ to 
form  post's  Xl,  12  that  arc  riveted  or  other- 


wise secured  in  the  collar   1.     Said  collar 
1  may  be  of  c^ist  or  wrought  metah  and  the 
inner  ends  of  the  posts  11  and  12  may  be 
.secured  to  the  collar  by  riveting  the  ends  60 
or  by  casting  the  collar  on  the  ends  of  the  < 
wires  which  form  the  posts.    At  the  bottom 
of  the  collar  a  stop  13  is  provided  formed  of 
a  wire  or  strip  of  metal  bent  at  right  angles 
and  secured  at  one  end  to  the  collar,  and  65 
projecting  downwardly  therefrom,  and  there 
bent  and  extending  with  its  free  end  beyond 
a  vertical  line  drawn  from  the  end  of  the 
collar,  so  that  when  a  gate  5  of  appropriate 
thickness  is  inserted"  downwardly  between  70 
the  clamping  limbs  6  and  the  end  of  the 
collar  it  will   wedge  tightly  between  said 
limbs  G  and  the  end  of  me  collar  1,  thus  to 
be  held  flat  again.st  the  end  of  the  collar 
so  as  to  prevent  water  from  flowing  into  75 
the  collar  from  the  ditch  or  other  soiirce  of 
supply.      The    upper   ends    of    the    middle  \ 
limbs  6  are  bent  slightly  aslant  from  (he 
plane  of  the  free  end  of  the  collar,  and  the 
main  bodies  of  said  limbs  are  parallel  with  80 
such  plane.  y 

The  gate  may  be  rounded  at  its  lower  end 
as  indicated  at  14,  so  that  it  will  not  catch 
on  anj'  of  tlte  parts  until  the  lower  end  of 
the  gate  has  passed  the  lower  side  of  (he  '-& 
collar,  when  it  will  come  to  rest  upon  the 
stop  13.  The  gate  5  may  be  provided  with 
a  handle  1.")  that  may  be  a  rod  flattened  at 
one  end  as  sliown  at  IG,  and  secured  by  a 
rivet  or  other  fastening  means  17,  to  the  90 
gate.  Said  fastening  means  may  be  in  the 
form  of  a  pivot  for  allowing  the  handle  to 
be  turned  down  out  of  the  ,^Jiy  when  not 
in  use.  The  invention  is  not  limited  by  the 
form  of  handle  or  its  fastening.  •* 

To  apply  the  gate  to  the  cement  pipe  2 
the  collar  will  be  inserted  into  the  end  of 
the  pipe,  and  luting  18  of  cement  is  then 
applied  around  the  collar  and  against  the 
end  of  the  pipe  2  so  as  to  cement  the  collar  ^W 
firmly  in  the  pipe.  This  luting  may  also 
embed  the  posts  11  and  12,  thus  permanently 
securing  the  collar  in  the  end  of  the  concrete 
pipe. 

In  practical  use  the  head-gate  5  may  be  ^®* 
raised  and  lowered  as  desired,  by  the  handle 
15,  to  allow  the  requisite  amount  of  water 
to  flow  through  the  concrete  pipe. 

It  is  understood  4hat  the  collar  and  its  at- 
tachments are  not  limited  to  use  with  con-  ^^® 
Crete  pipes,  but  that  the  collar  may  be  fas- 
tened inside  or  outside  other  iorms  of  pipe, 


vs.  Kellar-Thomason  Company. 


139 


669,320 


as    for    instance,   cast    or   sheet    Iron   pipe, 
\\ (Union  pipe,  vitrified  pipe,  tiling,  and  bo  on. 
It   is  al>o  undeistoo<i  that  the  collar  may 
l>e  n'fiarded  as  a  section  of  pipe,  and  that 
5   in  (a-e  of  cast   iron  pipe  or  wrought  iron 
pipe,  or  the  like,  which  is  of  itself  strong 
enoiiifh  to  hold  the  clamping  members,  said 
menilx-rs   may   he  connected   with   the  pipe 
directly,   in   the   same   mamier  as   they   are 
10  connc<ti'd  with  the  collar  in  the  form  shown; 
the  principle  being  that  the  clamping  mem- 
beis  are   fastened   to  and   extend   from   the 
sides  of  the  pipe,  theno?  bent  in  lines  prac- 
tically parallel  with  the  axis  of  the  pipe,  and 
15  thenci-    Ijent    inwardly   toward    the   axis   of 
the  pi|)e,  so  as  to  receive  the  gate  between 
the  inwardly-bent  portions  ana  the  end  of 
the  pipe,  and  also  preferably  bent  as  shown 
in   the  drawings,  toward   the  plane  of   the 
20  end  of  tije  pipe,  so  that   when  the  gate  is 
inserted  it  only  engages  the  middle  clamping 
limbs  t).     A  cleat  or  cleats  may  be  applied 
to   the  gate  to   form  guide^s  to  engage   the 
middle  clamping  members  0.     In  the  draw- 
25   ings  11)  designates  such  cleats. 

The  gate  may  be  made  of  wood,  iron,  or 
any  other  suitable  material,  and  the  handle 
for  the  gate  may  be  of  any  desired  con- 
struction. 
30  The  arms  7  and  8  are  preferably  bent  ob- 
lique to  the  plane  of  the  end  of  the  column 
or  pipe  so  that  when  the  gate  is  inserted 
between  said  end  and  the  upright  middle 
limbs  6,  practically  the  only  engagement  of 
36  the  clamping  member  with  the  gate  is  along 
the  inside  faces  of  such  limbs,  and  by  reason 
of  the  rounded  or  tapered  end  14  of  the 
gale  .^)  the  limbs  may  l)e  forced  out  as  the 
gate  is  shoved  down  into  place,  and  tlie 
40  arms  7  and  8  are  n-^ilient  so  as  to  constantly 
pies>  the  gate  against  tin-  end  of  the  c(<llar,  I 


thus  to  hold  the  gate  in  place  and  tightly 
close  (Ixat  portion  of  the  orifice  covered  by 
the  gate. 

In  Fig.  4  dotted  lines  indicate  the  free  45 
position  of  the  arms  8,  it  being  understood 
that  the  arms  7  are  immediately  thereunder, 
and  that  when  the  gate  is  withdrawn  the 
arms  7  and  8  will  spring  into  the  dotted 
position.  5Q 

I  claim : — 

1.  The  combination  with  a  pipe,  of  a  g^te 
to  close  the  pipe,  and  two  continuous  wire 
clamping  members  each  composed  of  a  mid- 
dle limb  extending  parallel  with  the  plane  55 
of  the  gate  to  form  resilient  arms  and  thence 
again  bent  to  form  lower  and  upper  exten- 
sions extending  lengthwise  of  the  axis  of 
the  pipe,  said  limbs  operating  to  hold  the 
gate  against  the  pipe.  ^q 

2.  In  a  pipe  head  gate,  a  collar,  wires 
fastened  to  the  sides  of  the  collar  and  bent 
to  form  limbs  beyond  the  end  of  the  collar, 
a  stop  fastened  to  the  collar  and  extending 
below  the  end  thereof,  and  a  gate  to  fit  be-  60 
tween  the  limbs  and  the  end  of  the  collar, 
said  stop  being  adapted  to  sto|)  the  gate. 

'\  Tlie  combination  with  a  pipe,  of  a  col- 
lar having  wire  memi>ers  fastened  thereto 
and  extending  beyond  the  end  of  the  collar  70 
and  there  inwardly  bent  to  form  clamping 
limbs,  luting  to  cement  the  collar  to  the  pipe, 
the  same  embedding  a  portion  of  said  wire 
membeis  to  retain  the  collar  in  nlace. 

In  testimony  whereof,  I  have  hereunto  set  75 
mv   hand   at   Los  Angeles,   California,  this 
14th  day  of  April.  1009. 

HENRY  ELMER  WORLEY. 

Ill  presence  of — 

J\MtS  K.  ToWNSEND, 

L.  IJki.i.k  Rice. 


[Endorsed] :  K.  T.  Co.,  vs.  Snow  et  al.,  No.  B-65- 
Eq.  Defd.  Exhibit"!."  Filed  May  17,  1916.  Wm. 
M.  Van  Dyke,  Clerk.    By  T.  F.  Green,  Deputy  Clerk. 
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J.  H.  BUTTORFF. 

HEAD  OATE. 

APPLIOATIOI  FILED  JUBE  4.  1910 


976,720. 


Patented  Nov.  22, 1910. 


3vivcntoT 
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UNITED  STATES  PATENT  OFFICE. 


JOHU  H.   BUTTORFF,  OF  FORT  COLLINS,   COLORADO. 
HEAD-GATE. 


976,720. 


Specification  of  Letters  Patent.        Patented  Nov.  22,  1910. 

Application  filed  June  4,  1910.     Serial  No.  565,005. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  John  H.  Buttorff, 
ft  citizen  of  the  United  States,  residing  at 

,  the  city  of  Fort  Collins,  county  of  Larimer, 
5  and  State  of  Colorado,  have  invented  cer- 
tain new  and  useful  Improvements  in  Head- 
Gnlcs;  and  I  do  declare  the  following  to  be 
a  full,  clear,  and  exact  description  of  the  in- 
vention, such  as  will  enable  others  skilled  in 

-0  the  art  to  which  it  appertains  to  make  and 
use  the  same,  reference  being  had  to  the  ac- 
companying drawings,  and  to  the  letters  and 
figures  of  reference  marked  thereon,  which 
form  a  part  of  this  specification. 

15  My  invention  relates,  generally  speakiiig, 
to  improvements  in  head  gates,  adapted' to 
control  the  flow  of  water  from  an  irrigating 
ditch  or  canal  to  a  lateral  or  branch  ditch 
which  supplies  the  consumer  with  a  prede- 

20  termined  quantity  of  water.  This  gate  be- 
longs to  that  class  of  gates  which  are  adapt- 
ed to  be  locked  in  such  a  manner  that  they 
cannot  be  opened  wider  than  a  predeter- 
mined limit,  whereby  the  consumer  is  pre- 

25  vented  from  using  more  water  than  he  is 
entitled  to.-'  Where  these,  gates  are  em- 
ployed, there  is  a  ditch  rider  or  superin- 
tendent who  adjusts  the  gate  ftnd  secui-es  it 
in  such  a  manner  that  the  consumer  cannot 

90  use  more^water  than  a  predetermined  quan- 
tity for  which  he  has  agreed  to  pay. 

In  my  improved  construction  the  stem  of 
the  gate  is  equipped  with  a  vertically  ad- 
justaole  block  into  which  is  threaded  on  one 

35  side  a  set  bolt  to  the  outer  extremity  of 
which  is  pivotally  connected  a  slotted  arm 
or  link  which  after  the  set  bolt  is  tightened 
to  secure  the  block  in  place  on  the  stem,  is 
adjusted  so  that  its  slot  shall  register  with 

40  the  eye  bolt  also  carried  by  the  block.  The 
hasp  of  ft  padlock  is  then  passed  through 
the  opening  in  the  link  and  also  the  eye  of 
the  bolt,  after  which  the  hasp  is  inserted  in 
the  lock  and  secured  against  removal  except 

•<5  by  a  person  holding  ihe  key  to  the  lock. 
When  this  block  is  tnus  secured,  it  forms  a 
stop  to  prevent  the  upward  movement  of  the 
stem  farther  than  the  stop  will  allow.  In 
other  words,  when  the  upper  extremity  of 

50  the  stop  engages  a  cross  oar  at  the  top  of 
the  head  gate  frame,  the  gate  is  open  to 
allow  the  flow  of  the  quantity  of  water  to 
which  I  the  consumer  is  entitled,  to  pass 
through,  but   no  more.     Provision   is   also 

65  niade  whereby  the  link  attached  to  the  ad- 
justable stop  may  be  connected  with  the  eye 


of  a  bolt  riveted  to  the  top  of  the  frame,  the 
link  and  bolt  being  secured  together  by 
passing  the  hasp  of  a  padlock  through  the  , 
opening  of  the  link  and  the  eye  of  the  bolt.  «o 
In  this  event  the  gate  is  prevented  from 
being  opened  farther  than  the  stop  will 
allow,  while  at  the  same  time.it  cannot  be 
closed  except  by  a  person  holding  the  key 
to  the  lock.  85 

It  sometimes  happens  that  it  is  important 
to  prevent  the  consumer  from  closing  the 
gate,  since  if  this  is  done  the  accumulation 
of  water  in  the  ditch  or  canal  may  result  in 
an  overflow.-  Under  these  circumstances  the  70 
gate  is  locked  to  prevent  both  opening  and 
closing. 

In  my  imprcrved  construction  the  stem  of 
the  head  gate  is  toothed  or  notched  on  one 
side  and  a  lever  is  fulcrumed  on  the  frame  75 
and  equipped  with  a  spring-actuated  dog 
adapted  to  engage  the  notches  of  the  stem. 
By  means  of  this  lever  the  head  gate  is 
raised.  By  the  employment  of  a  lever  for 
this  purpose,  the  vertical  manipulation  of  fto 
the  head  gate  may  be  quickly  and  easily  ac- 
complished, thus  giving  an  advantage  in 
this  respect  over  a  nut  tor  raising  and  low- 
ering the  gate. 

In  my  improved  construction  I  prefer  to  %b 
emplo}^  a  corrugated  iron  pipe  or  conduit 
which  is  connected  with  the  head  gate  frame 
by  suitable  means.    As  shown  in  the  draw- 
ing, the  head  gate  frame  on  the  canal  side  is 
provided  with  a  collar  which  is  inclined'  in-  90 
wardly  as  it  extends  rearwardly^  the  said 
collar  being  equipped  with  interiorly  pro- 
jecting eyes  or  apertured  lugs.   The  hea(^  of 
the  bolts  are  connected  with  these  lugs,  tho 
bolts    extending    rearwardly    and    passing  »6 
through  eyes  or  apertured  lugs  with  which 
the  conduit  is  provided.    The  'heads  of  the 
bolts  in  addition  to  being  anchored  by  the 
apertured  lugs,  are  further  secured  in  place 
by  a  body  of  cement  which  is> placed  between  lOo 
the  collar  and  the  inner  extremity  of  the  cor- 
rugated pipe  or  conduit. 

Having  briefly  outlined  my  improved  con- 
struction, I  will  proceed  to  descrine  the  same 
in  detail,  reference  being  made  to  the  ac-  105 
companying  drawing,  in  which  is  illustrated 
an  embodiment  thereof. 

In  this  drawing :  Figure  1  is  a  front  view 
of  a  head  gate  equipped  with  my  improve- 
ments.   Fig.  2  is  a  section  taken  through  the  iia 
^te  on  the  line  2—^2,  Fig.  1.    Fig.  3  is  a 
side  elevation  of  the  upper  part  of  the  head 
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Sato  frame,  the  stem  and  the  locking  device:, 
illustrating  the  manner  of  locking  the  gate 
to  prevent  closing.  Fig.  4  is  a  sectional  de- 
tail view  of  the  locking  device  niountied  on 
5  the  ?teni  of  the  head  gate,  the  parts 'being 
shown  on  a  larger  scale. 

The  same  reference  characters  indicate  the 
siune  parts  in  all  the  views. 

Let  the  numeral  .^)  designate  the  head  gate 

10  frame  consisting  of  upright  bars  G  having 
grooved  ways  adapted  to  receive  the  aj)po- 
sito  edges  of  a  head  gate  7,  which  is  adapted 
to  close  an  opening  8  either  partially  or 
wholly,  through  which  the  water  flows  from 

15  the  canal  to  the  lateral,  first  passing  through 

the  conduit  or  pipe  section  connected  with 

the  fiaine  as  hereinafter  described  in  detail. 

The  stem  9  is  secured  to  the  gate  In  any 

suit:>blc  manner  as  by  rivets  oi-  other  suit- 

20  itble  fastening  dievices  10.  This  .stem  passes 
throu";h  an  opening  11  formed  in  the  top 
bar  I'i  of  th«  he^id  gate  frame  and  protrudes 
above  the  .same  as  shown  at  12. 

Mounted  on  the  stem  belo)v  the  cross  bar 

25  13  of  the  head  gate  frame  is  a  block  14  which 
is  adjustable  by  means  of  a"!set  bolt  15,  whose 
inner  extremity  is  pointed  as  shown  at  16  to 
enter  recesses  17  with  which  one  side  of  the 
stem  is  provided.    The  block  14  is  reinforced 

30  ;is  shown  at  Ifi  and  inteiiorly  threaded  to 
receive  tiie  set  bolt  15. 

Made  fast  to  the  block  or  stop  18  is  an 
eye  IJ),  which  ifi  preferably  located  below  the 
set  bolt.     To  the  outer  extremity  of  the  set 

^5  holt  is  j)ivotally  connected  a  link  20  which 
when  turned  downwardly,  may  be  caused  to 
n'gisti-r  with  the  eye  19.  Then  by  locking 
the  link  to  the  eye  1!)  by  means  of  a  padlock 
4,  the  stein  cannot  be  moved  upwaraly  far- 

*^  tlier  than   is  desired   in  order  to  allow  the 
requisite  quantity  of  water  to  pass  through 
ihc  gate.     Now   if  it  is  desired  to  lock. the  J 
gate  agaiii'-t  dosing  as  well  as  against  open- 
ing, the  block   14  is  first  properly  adjusted 

■**  to  pernnt  the  required  opening  movement. 
The  gate  is  then  raised  until  this  block  on 
the  stem  strikes  the  cross  bar  13,  after  which 
the  link  is  thrown  to  the  position  shown  in 
Fig.  .3,  wlioreby   the  gate  is  locked  against 

*®  closing  as  well  as  against  oponing. 

The  r^^ar  surface  of  the  head  gate  frame  is 
|)io\i(led  with  a  (?ollar  21  forming  an  in- 
wfiidly  llnred  rearwardly  extending  member. 
The  inner  surface  of  this  collar  is  equipped 

***  with  ajxTtured  lugs  23,  which  form  an  an- 
( borage  for  the  heads  of  the  bolts  24,  the 
thieatled  extremities  of  the  bolLs  passing 
througli  apertured  lugs  or  eyes  25,  secured  to 
a  corrugated  conduit  member  2G.    The  space 

^®  betwi'en  the  collar  21  and  the  conduit  2G,  is 
filled  with  cement   or  concrete  27,  whereby 
the  head-  of  the  bolts  are  completely  buried. 
The  lifting  movement  of  trie  gate  is  ac- 
complished tlirougli  the  instrumentality  of 

**  a  le\er  i.'8  fulcrumed  as  shown  at  29  on  an 


extension  30,  with  which  one  of  the  side 
members  5  of  the  head  gate  frame  is  pro- 
vided. Between  the  fulcrum  and  the  ex- 
tremity of  the  lever,  the  latter  crosses  the 
portion  12  of  the  head  gate  stem  above  the  70 
cross  bar  13  and  a  spring-actuated  dog  31 
with  which  the  lever  is  provided,  is  adapted 
to  enter  notches  32  formed  in  one  edge  of 
the  stem.  This  dog  is  controlled  by  a  hand 
piece  33  connected  with  the  lever  in  the  usual  75 
way.  When  the  dog  of  the  lever  is  inter- 
locked with  the  toothed  edge  of  the  stem,  as 
shown  in  Fig.  1,  in  order  to  raise  the  gate 
it  is  only  necessary  to  lift  on  the  free  ex- 
tremity of  the  lever,  and  a  gravity  pawl  hq 
34  will  engage  a  notch  32  ana  support  the 
gate  to  the  height  raised,  by  this  movement 
of  the  lever.  If  a  further  opening  move- 
ment of  the  gate  is  required,  the  dog  31  is 
withdrawn  from  its  notch,  and  the  handle  85 
extremity  of  the  lever  lowered  and  the  dog 
31  allowed  to  engage  a  lower  notch,  after 
whiclk  the  lifting  operation .  is  repeated. 
This  may  be  done  as  often  as  necessary  in 
order  to  give  the  gate  the  required  opening  90 
movement.  This  movement,  however,  is 
limited  by  the  stop  block  14,  which  it  is 
assumed  is  properly  adj.usted  and  locked  as 
heretofore  explained. 

Having  thus  described  my  invention,  what  95 
I  claim  is: 

1.  The  combination  with  a  head  gate  hav- 
ing a  stem,  of  a  stop  block  slidably  mounted 
on  the  stem,  a  set  bolt  threaded  in  the  block 

for  securing  the  block  in  place  on  the  stem,  lOO 
and  means  for  locking  the  set  bolt  against 
movement,  substantially  as  described. 

2.  The  combination  with  a  head  gate  hav- 
ing a  stem,  a  frame  in  which  the  head  gate 

is  movable,  the  frame  having  a  cross  bar  105 
provided  with  an  opening  through  which  the 
stem  of  the  gate  passes,  a  stop  block  mounted 
on  the  stem  below  the  cross  bar  of  the  frame, 
a  set  bolt  threaded  in  the  block,  and  means 
for  locking  the  set  bolt  against  turning,  sub-  110 
stantially  as  described. 

3.  The  combination  with  a  frame,  a  head 
gate  movable  in  the  frame,  and  having  a 
stern  passing  through  an  opening  formed  in 

a  cross  bar  with  which  the  frame  is  pro-  116 
vided,  a  stop  block  slidably  mounted  on 
the  stem  beiow  the  cross  bar,  a  set  bolt 
threaded  in  the  stop  block  and  having  its 
inner  extremity  pointed  to  enter  recesses 
with  which  the'  stem  is  provided,  a  link  120 
pivotally  connected  with  the  set  bolt,  and 
means  cooperating  with  the  link  for  lock- 
ing the  set  bolt  against^  turning  movement, 
substantially  as  described. 

4.  The  combination  with  a  head  gate  hav-  126 
ing  a  stem,  of  a  slop  block  slidably  mounted 

on  the  stem,  a  .set  bolt  threaded  in  the  stop 
block,  a  link  connected  with  the  set  bolt, 
and  means  cooperating  with  the  link  for 
locking  the  set  bolt  against  turning  and  for  130 
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simultaneously    locking    the    gate    against 
downward  movement. 

,  5.  The  combination  with  a  head  gate 
frame,  and  a'head  gate  haring  a  stem,  of  a 
-  stop  block  adjustably  mounLea  on  the  stem, 
a  set  bolt  carried  by  the  stop  block,  a  slotted 
link  connected  with  the  outer  extremity  of 
the  set  bolt,  an  eye  mounted  on  a  top  cross 
bar  with  which  the  head  gate  frojue  is 
10  equipped,  and  arranged  to  register  with  the 
slot  of  the  linkj  and  a  padlock  for  securing 
the  link  to  said  eye,  substantially  as  de- 
scribed. 

6.  The    combination    with    a    head    gate 
ounted  in 

toothed  sic'in, 
and  a  lever  fulcrumed  on  the  frame  at  one 
side  thereof  and  cross'ing  the  stem,  the  said 
lever  having  a.  spring-actuated  dog  adapted 
20  to  engage  the  toothed  edge  of  the  stem  for 
manipulating  the  gate,  substantially  as  de- 
scribed. 

7.  The    combination   with    a    head    gate 
frame,  of  a  gate  slidable  in  the  frame  and 

25  having  a  stem  toothed  on  one  edge,  a  lever 
fulcrumed  on  the  frame  at  one  side  thereof 


li  frame,  of  a  gate  slidably  mounted  in  the 
frame  and  provided  with  a 


and  crossing  the  stem,  the  said  lever  carry- 
ing a  spring  actuated  dog  adapted  to  enter 
the  notches  of  the  stem,  and  a  gravity  pawl 
mounted  on  the  frame  and  also  adapted  to  30 
engage  the  notches  of  the  stem,  substantially  / 
as  described.  ' 

8.  The  combination  with  a  head  gate 
frame  having  an  opening  and  a  gate  for 
controlling  the  said  opening,  of  a  corru- 

fated  pipe  section  extending  rearwardly 
rom  the  head  gate  frame  and  registering 
with  the  opening  therein,  a  collar  secured  to 
the  head  gate  frame  and  having  inwardly 
projecting  apertured  lugs,  the  pipe  section 
also  being  equipped  with  apertured  lugs, 
bolts  connecting  the  two  sets  of  apertured 
lugs,  and  means  for  anchoring  the  bolts  in 
the  space  between  the  collar  and  the  forward 
extremjty  of  the  <;orrugated  pipe  section,  46 
substantially  as  described 

In  testimony  whereof  I  affix  my  signature 
in  presence  of  two  witnesses, 

JOH^  H.  BUTTORFF. 
Witnesses: 

A.  J.  O'Prien, 

HORTENSE  UhLRICH. 
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Defendant's  Exhibit  "K" — British  Letters  Patent 
No.  7442  Issued  to  Ovid  Topham,  for  Sluice 
Cocks  for  Waterworks. 


A.  D.  1837 No.  7442. 


Sluice  Cocks  for  Waterworks,  applicable  to  Steam, 
Gras,  and  other  Pipes. 


TOPHAM'S  SPECIFICATION. 
TO     ALL     TO     WHOM     THESE     PEESENTS     SHALL    COME,     I,     OviD 
Topham,  of  Whitecross    Street,  in  the    Parish  of    St.  Luke's,  in  the  County  of 
Middlesex,  Engineer  and  Millwright,  send  greeting. 

WHEREAS  Her  present  most  Excellent  Majesty  Queen  Victoria,  by  Her 
5  Eoyal  Letters  Patent  under  the  Great  Seal  of  Great  Britain,  bearing  date  at 
Westminster,  the  Fifth  day  of  October,  in  the  first  year  of  Her  reign,  and 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  thirty-seven,  did,  for 
Herself,  Her  heirs  and  successors,  give  and  grant  unto  me,  the  said  Ovid 
Topham,  Her  especial  license,  full   power,  sole  privilege  and  authority,  that   I, 

10  the  said  Ovid  Topham,  My  executors,  administrators,  and  assigns,  or  such 
others  as  I,  the  said  Ovid  Topham,  my  executors,  admors,  or  assigns,  should 
at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at  all  times  during 
the  term  of  years  therein  mentioned,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  that  part  of  the  United  Klingdom  of  Great  Britain 

15  called  England,  the  Dominion  of  Wales,  and  Town  of  Berwick-upon- 
Tweed,  and  also  in  all  Her  Majesty's  Colonies  and  Plantations  abroad,  my 
Invention  of  "Certain  Improvements  in  the  Construction  of  Sluice  Cocks  foe 
Waterworks,  and  which  Improved  Construction  of  Cocks  is  also  Applicable  to 
Steam,  Gas,  and  other  Purposes;"  in  which  said  Letters  Patent  is  contained  a 

20  proviso  obliging  me,  the  said  Ovid  Topham,  by  an  instrument  in  writing  under 
my  hand  and  seal,  particularly  to  describe  and  ascertain  the  nature  of  my  said 
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Invention,  and  in  what  manner  the  same  is  to  be  performed,  and  to  cause  the 
same  to  be  inrolled  in  Her  Majesty's  High  Court  of  Chancery  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  in  part  recited  Letters 
Patent,  as  in  and  by  the  same,  reference  being  thereunto  had,  will  more  fully 
and  at  large  appear.  5 

NOW  KNOW  YE,  that  in  compliance  with  the  said  proviso,  I,  the  said 
Ovid  Topham,  do  hereby  declare,  that  the  nature  of  my  said  Invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  are  particularly  described  and 
ascertained  in  and  by  the  following  description  thereof,  reference  being  had 
to  the  Drawings  hereunto  annexed,  and  to  the  letters  and  figures  marked  10 
thereon  (that  is  to  say) : — 

My  invention   of   certain   improvements   in    the    Construction   of   Sluice   Cocks 
for  Waterworks,  and  which  Improved  Construction  of  Cocks  is  also  applicable 
to  Steam,  Gas,  and  other  Purposes,  applies  more  particularly  to  that  description 
of  sluice  cocks  or  valves  which  are  usually  placed  under  ground  in  the  street  15 
mains  or  service  pipes  of  water  and  gas  works,   in  which    situation  the  metal 
composing  the  same  is  liable  to  injury  by  corrosion  or  the  chemical  action  of 
different     earthy     matters    in     contact     therewith,     but     which     effect    is    more 
particularly  injurious   as   regards    the    wrougbt-iron    screw   bolts    and   nuts,   and 
the    metallic    packing   used   in    securing   the    various     junctions    of     the    parts  20 
composing  the  casing  or  body  of  the  said  sluice  cocks  or  valves,  in  consequence 
of  which     frequent   leakage   takes    place.     The     object   of   my   Invention   is  to 
obviate    such   evil   by   making   or   manufacturing   such    sluice    cocks   and    valves 
without   the   usual   side  or  vertical   joints   or  junctions,   by  which   means   their 
necessary    screw    bolts,  nuts,  and    metallic    packing    are    dispensed    with,    and  25 
consists  in  forming  or  casting  the  main  body  or  casing  of  such  sluice  cocks  or 
valves  in  one  continuous  piece  of  metal,  having  only  one  opening  or  aperture 
at  the  upper  part  for  the  convenience  of  fitting  up  and  applying  the  slide  of 
the  valve,  which  aperture  is  afterwards  closed  with  the  necessary  cap-piece  or 
cover  fitted  in  the  usual  manner,  through  which  the  shaft  or  spindle  connected  30 
with    the    sccrew    rack    and    pinion,    or    other    mechanical    contrivance    used    for 
raising  or  lowering  the  slide  of  the  cock  or  valve,  is  passed;   and  as  such  cap- 
piece  is  not  usually  covered  with  earth,  its  joints  or  junctions  and  packings  are 
not  so  liable  to  injury  as  those  at  the  side  of  the  ordinary  sluice  cocks.     And  in 
order  further  to  illustrate  my    improvements,  and  the  manner  of  carrying  the  35 
same  into   effect,   I  will  now  refer  to  the  accompanying  Drawings,  which   aie 
several  representations  of  my  improved  construction  of  sluice  cocks  or  valves, 
shewing    several    modifications   or   arrangements    of    the    same,    which     different 
modes   or  contrivances    for   raising   and   lowering   the   slide   or   stop    piece,   but 
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which  contrivances  I  do  not  consider  as  part  of  my  Invention,  they  being  in 
common  use,  and  I  have  only  shewn  them  in  order  that  the  mode  of  applying 
and  using  the  same  with  my  improved  sluice  cocks  or  valves  may  be  readily 
understood. 
5  Pig.  1  is  a  side  elevation  of  one  of  my  improved  sluice  cocks  or  valves 
detached  from  the  street  main  or  service  pipe.  Fig.  2  is  a  vertical  section  of 
the  same.  Fig.  3  is  a  plan  or  horizontal  view,  the  cap-piece  or  cover  being 
removed  to  expose  the  interior;  and  Figures  4  and  5  are  back  and  face 
representations  of  the  slide  or  stop  piece  removed  from  out  of  the  valve  to  shew 

10  its  construction,  the  same  letters  of  reference  being  marked  upon  these  and  all 
the  following  Figures,  a,  a,  is  the  main  body  or  casing  of  the  valve  cast  in 
one  piece,  with  the  two  ends  or  sockets  6,  c,  for  receiving  the  ends  of  the  street 
pipes  or  mains,  together  with  the  upper  part  or  chamber  d,  in  which  the 
mechanical  contrivance   for   raising  and  lowering  the  slide  is  placed,  which  in 

15  this  instance  is  a  toothed  rack  and  endless  screw,  e  is  the  cap-piece  or  cover  of 
the  chamber  d,  fitted  in  the  usual  way  with  screw  bolts  and  nuts  and  metallic 
packing  and  the  stuffing  box  /,  through  which  the  spindle  or  shaft  g  is  passed, 
its  lower  end  turning  in  a  proper  bearing,  and  having  the  endless  worm  or 
screw  h  formed  upon  it,  which  takes  into  the  toothed  rack  k  formed  upon  the 

20  back  of  the  slide  i,  which  is  accurately  fitted  at  the  parts  m,  m  to  the  face  of 
the  aperture  n  of  the  valve  or  cock;  the  slide  is  kept  tight  against  the  face  of 
the  aperture  when  closed  by  means  of  inclined  planes  or  wedge  pieces  at  o,  o, 
formed  on  the  casing  coming  in  contact  with  other  parts  p,  p,  of  the  slide. 
This  action  of  this  valve  will  be  readily  understood  by  inspecting  the  Drawings, 

25  therefore  no  further  description  will  be  necessary. 

Fig.  6  is  a  longitudinal  vertical  section  of  another  sluice  cock  or  valve  of 
my  improved  construction,  shewing  a  slight  variation  in  the  mode  of  applying 
and  fitting  the  slide  thereto,  and  in  the  manner  of  making  the  same,  which  in 
this  instance  has  double  faces  fitted  against  the  mouths  of  the  apertures,  and 

30  is  worked  by  means  of  a  male  screw  formed  upon  the  shaft  taking  into  a 
female  screw  upon  the  slide;  and  Fig.  7  is  a  plan  view  of  the  same;  similar 
letters  of  reference  being  marked  upon  corresponding  parts,  as  in  the  former 
Figures,  and  the  construction  of  this  valve  being  so  simple,  it  will  not  be 
necessary  for  me  further  to  describe  it,  the  slide  being  in  this  instance  fitted 

35  between  two  surfaces  or  faces  formed  on  the  mouths  of  the  apertures  n,  n,  of 
the  valve  or  cock.  Figures  8  and  9  are  front  and  back  views  of  the  slide  and 
screw.  Fig.  10  is  a  side  elevation.  Fig.  11  is  a  longitudinal  vertical  section, 
and  Fig.  12  is  a  plan  view  of  another  of  my  improved  valves  or  cocks,  in 
which  another  slight  variation  in  the  fitting  up  and  applying  the  slide  is  shewn, 
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the  face  of  which  in  this  instance  is  fitted  against  the  face  of  the  aperture  n  of 
the  end  piece  or  socket  c,  which  in  this  modification  is  cast  separate  from  the 
valve  case  or  box,  and  secured  by  a  screw  joint  and  packing  or  other  fastening 
to  the  valve  case.  This  mode  may  be  preferred  by  some  persons  for  the  con- 
venience of  accurately  forming  the  face  of  the  aperture,  or  the  convenience  of  5 
putting  brass  faces  thereon,  which  can  easily  be  done  when  it  is  detached 
from  the  valve;  whereas,  in  the  former  instances,  the  faces  of  the  apertures 
have  to  be  accurately  formed  by  means  of  tools  introduced  into  the  valve  case 
through  the  chamber  d.  Figures  13  are  various  detached  representations  of 
the  slide,  the  better  to  shew  its  construction.  10 

Fig.  14  is  a  side  elevation,  Fig.  15  is  a  vertical  section,  and  Fig.  16  is  a 
plan  view  of  another  modification  of  my  improved  construction  of  slide  valve  or 
cock,  shewing  the  slide  fitted  with  double  facings  in  contact  with  the  mouths 
of  the  two  ends  or  sockets  b  and  c,  which  in  this  instance  are  both  moveable 
for  the  purpose,  as  above  stated;  in  other  respects  the  construction  is  the  15 
same  as  that  last  described.  Figs.  17  are  side  and  face  representations  of  the 
slide  and  its  shaft  or  spindle  detached  from  the  valve  to  shew  the  manner  of 
fitting  up  the  same. 

Having  now   described  my    improvements  in   the  construction  of  sluice  cocks 
or  valves,  and   the  manner   of  carrying  the   same   into   effect,   I   would   remark  20 
that  it  will  be  evident  that  the  same  is  applicable  to  steam  pipes,  brewers  and 
distillers   liquor   pipes,   and   various   other    situations   where    it    is     desirable   to 
obviate  the  evil  arising  from  leakage  of  the  side  joints  of  sluice  cocks  or  valves 
of  the  ordinary  construction;   and  in  construction  to  state,  that  I  do  not  claim 
any  of  the  mechanical  contrivances  herein  described  and  shewn  for  raising  and  25 
lowering  the  slides  of  the  said  cocks  or  valves,  or  the  mode  of  fitting  or  applying 
the  same  with  the  necessary  shafts  or  spindles  and  stuffing  boxes,  as  they  are  not 
new,  and  form  no  part  of  my  invention,  my  improvements  consisting  in,   and 
what  I  claim  as  my  improvements  being,  the  making,   forming,  or  casting  the 
main  body,  box,  or  casing  of  the  slide  valve  or  cock  in  one  and  the  same  piece  30 
of  metal,  and  the  modes  of  fitting  and  applying  the  slide  or  stop  piece  thereto, 
and  the  manner  of  forming  the  facings  of  the  cocks  or  valves,  as  herein  set  forth 
and  described. 

In    witness    whereof,   I,  the    said    Ovid     Topham,    have    hereunto   set   my 
hand   and   seal,   this   Fifth   day    of   April,    One   thousand   eight    hundred  35 
and  thirty-eight. 

OVID     (L.s.)     TOPHAM.     [141a] 
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AND  BE  IT  REMEMBERED,  that  on  the  Fifth  day  of  April,  in  the  first 
year  of  the  reign  of  Her  Majesty  Queen  Victoria,  the  said  Ovid  Topham 
came  before  our  said  Lady  the  Queen  in  Her  Chancery,  and  acknowledged 
the  Instrument  aforesaid,  and  all  and  every  thing  therein  contained  and 
5  specified,  in  form  above  written.  And  also  the  Instrument  aforesaid  was 
stamped  according  to  the  tenor  of  the  Statute  made  in  the  fifty-fifth  year  of 
the  reign  of  His  late  Majesty  King  George  the  Third. 

InroUed  the  Fifth  day  of  April,  One  thousand  eight  hundred  and  thirty- 
eight. 

LONDON : 
Printed  by  Geoege  Edward  Eyre  and  William    Spottiswoode, 
Printers  to  the  Queen's  most  Excellent  Majesty.     1856, 
[In  right-hand  margin:]      Faerer. 
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[Endorsed]:  K.  T.  (\).  vs.  Snow  et  al.  No. 
B-65— Eq.  Dofd.  Exhibit  "K."  Filed  May  17, 
1916.  Win.  M.  Van  Dyke,  Clerk.  By  T.  F.  Green, 
Deputy  Clerk. 
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Defendants'  Exhibit  "M"     Photograph. 


[Endorsed]  :  l\.  T.  Co.  \s.  Siiow  ct  al..  No.  !)-()')- 
Eq.  Defd.  Exhibit  "M."  Filed  Ma\  17,  1J)1(5.  Win. 
M.  Van  Dvke,  Clerk.    B}-  ^r.  F.  Ch-een,  Depnty  Clerk. 


vs.  Kellar-Tliomason  Company.  153 

United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY— No.  B^5. 

KELLAR^THOMASON  COMPANY, 

Plaintiff, 

vs. 

FRANK  P.  SNOW  and  FRANK  S.  LIVINGSTON, 

Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  COMPANY, 

Defendants. 
Petition  for  Appeal. 
The  defendants  in  the  above-entitled  suit  conceiv- 
ing themselves  aggrieved  by  the  Interlocutory  De- 
cree made  and  entered  in  the  above-entitled  suit  on 
May  25,  1916,  granting  an  injunction  as  in  said  De- 
cree set  forth  against  defendants,  and  each  of  them, 
come  now  by  Frederick  S.  Lyon,  Esq.,  their  solicitor 
and  counsel,  and  petition  said  court  for  an  order  al- 
lowing defendants  to  prosecute  an  appeal  from  said 
Decree  to  the  Honorable,  The  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  under  and 
according  to  the  laws  of  theUnited  States  in  that 
behalf  made  and  provided,  and  also  for  an  order  fix- 
ing the  sum  of  security  which  defendants  shall  give 
and  furnish  upon  said  appeal. 

FREDERICK  S.  LYON, 
Solicitor  for  Defendants.     [147] 

[Endorsed]:  No.  B-65— Eq.  United  States  Dis- 
trict Court,  Southern  District  of  California,  Southern 
Division.     Kellar-Thomason  Company,  Plaintiff,  vs. 
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Frank  P.  Snow  and  Frank  S.  Livingston,  Doing  Busi- 
ness as  Partners  Under  the  Name  of  Snow  Man- 
ufacturing Company,  Defendants.  In  Equity.  Peti- 
tion for  Appeal.  Filed  June  22, 1916.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
Frederick  S.  Lyon,  504-7  Merchants'  Trust  Building, 
Los  Angeles,  Cal.,  Solicitor  for  Defendants.     [148] 


United  States  District  Court,  Southern  District  of 
California,  Southern  Division, 

IN  EQUITY— No.  B-65. 

KELLAR-THOMASON  COMPANY, 

Plaintiff, 
vs. 

FRANK  P.  SNOW,  and  FRANK  S.  LIVINGSTON, 

Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  COMPANY, 

Defendants. 

Order  Allowing  Appeal  and  Fixing  Amount  of  Bond. 

In  the  above-entitled  suit,  the  defendants  having 
filed  their  petition  for  an  order  allowing  an  appeal 
from  the  Decree  of  this  court  made  and  entered  in 
this  suit  on  May  25th,  1916,  granting  an  injunction 
against  defendants,  together  with  Assignments  of 
Error; 

Now,  on  motion  of  Frederick  S.  Lyon,  Esq.,  sol- 
icitor for  defendants,  it  is  ordered  that  said  appeal 
be  and  hereby  is  allowed  to  defendants  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  said  decree  granting  and  allowing  an  injunction 
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against  defendants,  and  that  the  amount  of  defend- 
ants' bond  on  said  appeal  be  and  the  same  is  hereby 
fixed  in  the  sum  of  two  hundred  fifty  dollars,  the 
same  to  act  as  a  supersedeas  of  the  judgment  for 
costs  and  disbursements  heretofore  entered  against 
defendants. 

It  is  further  ordered  that  upon  the  filing  of  such 
security  a  certified  transcript  of  the  records  and  pro- 
ceedings herein,  in  accordance  with  the  statutes  and 
the  Equity  Rules,  [149]  be  forthwith  transmitted 
to  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Dated  June  22d,  1916. 

OSCAR  A.  TRIPPET, 

District  Judge. 

[Endorsed]:  No.  B-65— Eq.  United  States  Dis- 
trict Court,  Southern  District  of  California,  Southern 
Division.  Kellar-Thomason  Company,  Plaintiff,  vs. 
Frank  P.  Snow  and  Frank  S.  Livingston,  Doing  Busi- 
ness as  Partners  Under  the  Name  of  Snow 
Manufacturing  Company,  Defendants.  In  Equity. 
Order  Allowing  Appeal  and  Fixing  Amount  of  Bond. 
Filed  June  22, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.  Frederick  S.  Lyon, 
504-7  Merchants'  Trust  Building,  Los  Angeles,  Cal., 
SoUcitor  for  Defendants.    3  Eq.,  Jl.,  385.     [150] 
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United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY— No.  B-65. 

KELLAR-THOMASON  COMPANY, 

Plaintiff, 
vs. 

FRANK  P.  SNOW,  and  FRANK  S.  LIVINGSTON, 
Doing  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  COMPANY, 

Defendants. 

Assignments  of  Error. 
Come  now  defendants  above  named  and  specify 
and  assign  the  following  as  errors  upon  which  they 
will  rely  upon  their  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Decree  of  May  25th,  1916,  granting  an  injunction 
against  defendants  and  each  of  them  as  in  said  decree 
set  forth : 

1.  Error  in  adjudging  and  decreeing  that  George 
E.  Kellar  was  the  original,  first  or  sole  inventor  of 
the  new  or  useful,  or  any  new  or  useful,  improvement 
in  irrigating  connections,  either  as  described  or  as 
claimed  in  letters  patent  No.  1,016,159,  granted  Jan- 
uary 30th,  1912. 

2.  Error  in  adjudging  and  decreeing  that  said  let- 
ters patent  No  1,016,159,  dated  January  30th,  1912, 
is  good  or  valid  in  law,  or  that  the  claim  thereof  is 
good  or  valid  in  law.     [151] 

3.  Error  in  adjudging  and  decreeing  that  defend- 
ants, or  either  of  them,  have  infringed  upon  said  let- 
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ters  patent  or  upon  the  claim  thereof  in  any  manner 
whatsoever. 

4.  Error  in  ordering,  adjudging  and  decreeing 
that  a  perpetual  injunction,  or  any  injunction  what- 
ever, issue  against  defendants  or  either  of  them  as  in 
said  decree  set  forth,  or  otherwise  at  all. 

5.  Error  in  not  adjudging  and  decreeing  that  said 
alleged  letters  patent  No.  1,016,159  are  null  and  void 
and  of  no  effect  whatsoever. 

6.  Error  in  not  adjudging  that  the  said  alleged 
invention  alleged  to  be  set  forth  or  claimed  in  and 
by  said  alleged  letters  patent  No.  1,016,159  was  old 
and  well  known  prior  to  the  alleged  invention  thereof 
by  said  Kellar. 

7.  Error  in  not  adjudging  and  decreeing  that  the 
alleged  invention  to  be  described  or  claimed  in  said 
alleged  letters  patent  was  anticipated  and  that  said 
Kellar  was  not  the  original,  first  or  sole  inventor 
thereof. 

8.  Error  in  not  adjudging  that  the  said  pretended 
invention  alleged  to  be  set  forth,  described  or  claimed 
in  or  by  said  pretended  letters  patent  was  well  known 
and  in  common  use  prior  to  the  alleged  invention 
thereof  by  said  Kellar. 

9.  Error  in  not  adjudging  that  said  pretended 
letters  patent  are  void  on  their  face  for  insufficient 
description  of  the  pretended  invention. 

10.  Error  in  not  adjudging  that  the  said  pre- 
tended letters  patent  are  void  for  insufficiency  and 
indefiniteness  in  description  and  showing  thereof, 
and  do  not  contain  description  in  such  full,  clear  and 
exact  terms  as  to  enable  one  skilled  in  the  art  to  make 
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and  use  the  same  as  required  by  statute.     [152] 

11.  Error  in  not  adjudging  and  decreeing  that 
said  defendants  and  each  of  them  have  not  in  any 
manner  infringed  said  letters  patent. 

In  order  that  the  foregoing  Assignments  of  Error 
may  be  and  appear  of  record,  defendants  present  the 
same  to  the  Court  and  pray  that  such  disposition  may 
be  made  thereof  as  is  in  accordance  with  the  laws  of 
the  United  States. 

WHEREFORE,  the  said  defendants  pray  that  the 
said  decree  of  this  court  made  and  entered  on  May 
25th,  1916,  and  the  injunction  thereby  granted  and 
ordered,  be  reversed  and  the  said  injunction  s€t 
aside,  and  the  said  Court  be  directed  to  enter  a  de- 
cree ordering  and  adjudging  the  said  letters  patent 
to  be  void  and  not  to  have  been  infringed  by  these 
defendants,  and  denying  the  relief  asked  by  plaintiff 
against  these  defendants. 

All  of  which  is  respectfully  submitted. 

FREDERICK  S.  LYON, 
Solicitor  for  Defendants. 

[Endorsement]:  No.  B-65.  United  States  Dis- 
trict Court,  Southern  District  of  California,  Southern 
Division.  Kellar-Thomason  Company,  Plaintiff,  vs. 
Frank  P.  Snow  and  Frank  S.  Livingston,  Doing  Busi- 
ness as  Partners  Under  the  Name  of  Snow  Man- 
ufacturing Company,  Defendants.  In  Equity.  As- 
signments of  Error.  Frederick  S.  Lyon,  504-7 
Merchants'  Trust  Building,  Los  Angeles,  Cal., 
Solicitor  for  Defendants.     [153] 
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United  States  District  Court,  Southern  District  of 
California,  Southern  Division. 

IN  EQUITY— No.  B-65. 

KELLAR-THOMASON  COMPANY, 

Plaintiff, 

vs. 

FRANK  P.  SNOW,  and  FRANK  S.  LIVINGSTON, 

Doing-  Business  as  Partners  Under  the  Name 
of  SNOW  MANUFACTURING  COMPANY, 

Defendants. 

Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  the  NATIONAL  SURETY  COMPANY,  a  cor- 
poration of  New  York,  N.  Y.,  is  held  and  firmly  bound 
unto  Kellar-Thomason  Company,  plaintiff  in  the 
above-entitled  suit  in  the  penal  sum  of  two  hundred 
fifty  dollars  ($250),  to  be  paid  unto  the  said  Kellar- 
Thomason  Company,  its  successors  and  assigns  for 
which  payment  well  and  truly  to  be  made  NA- 
TIONAL SURETY  COMPANY,  a  corporation  of 
New  York,  N.  Y.,  binds  itself,  its  successors  and  as- 
signs firmly  by  these  presents. 

Sealed  with  the  corporate  seal  and  dated  this  22d 
day  of  June,  1916. 

The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  Frank  P.  Snow  and  Frank  S.  Liv- 
ingston, doing  business  as  partners  under  the  name 
of  Snow  Manufacturing  Company,  defendants  in  the 
above-entitled  suit,  are  about  to  take  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
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Ninth  Circuit  to  reverse  a  decree  made,  rendered  and 
[154]  entered  May  25th,  1916,  by  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division,  in  the  above-entitled 
cause  granting  an  injunction  against  the  said  de- 
fendants. 

NOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  said  Frank  P.  Snow  and 
Frank  S.  Livingston,  doing  business  as  partners 
under  the  name  of  Snow  Manufacturing  Company 
shall  prosecute  their  appeal  to  effect  and  answer  all 
costs  which  have  been  or  may  be  adjudged  against 
them  if  they  fail  to  make  good  their  appeal,  then  this 
obligation  shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

NATIONAL  SURETY  COMPANY.     (Seal.) 
By  WILLIAM  M.  CURRAN, 

Its  Attorney  in  Fact. 
State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  22d  day  of  June,  in  the  year,  one  thousand 
nine  hundred  and  sixteen,  before  me  Catesby  C. 
Thom,  a  notary  pubhc  in  and  for  said  county  and 
State,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  William  M.  Curran, 
known  to  me  to  be  the  duly  authorized  attorney  in 
fact  of  National  Surety  Company,  and  the  same  per- 
son whose  name  is  subscribed  to  the  within  instru- 
ment as  the  attorney  in  fact  of  said  company,  and  the 
said  William  M.  Curran  acknowledged  to  me  that  he 
subscribed  the  name  of  National  Surety  Company 
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thereto  as  principal,  and  his  own  name  as  attornej^  in 
fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  [155]  the  day 
and  year  in  this  Certificate  first  above  written. 

[Seal]  CATESBY  C.  THOM, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California. 

No.  B-65.  United  States  District  Court,  Southern 
District  of  California,  Southern  Division.  Kellar- 
Thomason  Company,  Plaintiff,  vs.  Frank  P.  Snow 
and  Frank  S.  Livingston,  Doing  Business  as  Partners 
Under  the  Name  of  Snow  Manufacturing  Company, 
Defendants.  In  Equity.  Bond  on  Appeal.  Ap- 
proved June  22,  1916.  Trippet,  Judge.  Filed  June 
22,  1916.  W^m.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk.  Frederick  S.  Lyon,  504—7 
Merchants'  Trust  Building,  Los  Angeles,  Cal., 
Solicitor  for  Defendants.     [156] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

CLERK'S  OFFICE. 

IN  EQUITY— No.  B-65. 

KELLAR-THOMASON  COMPANY, 

Plaintiff, 

vs. 

FRANK  P.  SNOW  et  al.. 

Defendants. 
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Praecipe  Under  Equity  Rule  75. 

To  the  Clerk  of  said  Court : 

Sir:  Please  prepare  as  a  transcript  of  record  on 
appeal  by  defendants,  a  copy  of  each  of  the  follow- 
ing, and  duly  certify  the  same  as  transcript  of  record 
on  appeal,  in  accordance  with  the  Equity  Rules  and 
statutes  in  such  case  made  and  provided : 
Bill  of  Complaint. 
Answer. 

Stipulation  filed  May  17,  1916,  and  Exhibits  Thereto. 
Interlocutory  Decree. 
Petition  for  Order  Allowing  Appeal. 
Assignment  of  Error. 
Order  Allowing  Appeal. 
Bond  on  Appeal. 
Condensed  Statement  of  Evidence  Under  Rule  75  as 

Approved  by  the  Court. 
Copies  of  All  Paper  Exhibits. 

FREDERICK  S.  LYON, 
Solicitor  for  Defendants. 

[Endorsed]:  In  Equity— No.  B-65.  U.  S.  Dis- 
trict Court,  Southern  District  of  California,  South- 
em  Division.  Kellar-Thomason  Company,  Plain- 
tiff, vs.  Frank  P.  Snow  et  al.,  Defendants.  Prae- 
cipe.    [157]     for .     Due  service  and  receipt 

of  a  copy  of  the  within  praecipe  is  hereby  ad- 
mitted this  13th  day  of  Sept.,  1916.  Charles  C. 
'Montgomery,    Solicitor    for   Plaintiff.     Filed    Sep. 

14,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  T.  F. 
Green,  Deputy  Clerk.     [158] 
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In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 

No.  B-65— IN  EQUITY. 

KELLAR-THOMASON  COMPANY,  a  Corpora- 
tion, 

Complainant, 

vs. 

FRANK  P.  SNOW  and  FRANK  S.  LIVING- 
STON, Doing  Business  as  Partners  Under  the 
Name  of  SNOW  MANUFACTURING 
COMPANY, 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 
I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  'United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  one  hundred  fifty-eight  typewritten 
pages,  numbered  from  1  to  158,  inclusive,  and  com- 
prised in  one  volume,  to  be  a  full,  true  and  correct 
copy  of  the  Bill  of  Complaint,  the  Answer,  the  Stip- 
ulation filed  May  17,  1916,  the  Interlocutory  Decree, 
the  Condensed  Statement  of  Evidence  under  Equity 
Rule  75,  all  paper  exhibits,  the  Petition  for  Appeal, 
the  Order  Allowing  Appeal  and  Fixing  Amount  of 
Bond,  the  Assignments  of  Error,  the  Bond  on  Ap- 
peal, and  the  Praecipe  under  Equity  Rule  75,  in  the 
above  the  therein  entitled  cause,  and  that  the  same 
together  constitute  the  record  in  said  cause  as  speci- 
fied in  the  said  Praecipe  filed  in  my  office  on  behalf 
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[159]     of  the  appellants  by  his  solicitor  of  record. 

I  further  certify  that  the  cost  of  the  foregoing 
record  is  $79.50,  the  amount  whereof  has  been  paid 
me  by  Frank  P.  Snow  and  Frank  S.  Livingston, 
doing  business  as  partners  under  the  name  of  Snow 
Manufacturing  Company,  the  appellants  herein. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  12th  day  of  December,  in  the  year  of  our  Lord, 
one  thousand  nine  hundred  and  sixteen  and  of  our 
Independence  the  One  Hundred  and  Forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California.     [160] 


[Endorsed]:  No.  2892.  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit.  Frank  P. 
Snow  and  Frank  S.  Livingston,  Doing  Business  as 
Partners  Under  the  Name  of  Snow  Manufacturing 
Company,  Appellants,  vs.  Kellar-Thomason  Com- 
pany, a  Corporation,  Appellee.  Transcript  of  the 
Eecord.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
Southern  Division. 

Filed  December  14,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals, 

for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals,  Ninth 
Judicial  Circuit. 

IN  EQUITY— No.  B-65. 
KELLAR-THOMASON  COMPANY, 

Plaintiff- Appellees, 

vs. 

FRANK  P.  SNOW  and  FRANK  S.  LIVING- 
STON, Doing  Business  as  Partners  Under 
Name  of  SNOW  MANUFACTURING 
COMPANY, 

Defendants- Appellants. 

Order  Extending  Time  to  October  22,  1916,  to  File 
Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  it  is  hereby 
ordered,  that  the  time  heretofore  allowed  said  appel- 
lants to  docket  said  cause  and  file  the  record  thereof, 
with  the  clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  be  and  the  same  is 
hereby  enlarged  and  extended  to  and  including  the 
22d  day  of  October,  1916. 

Dated  at  Los  Angeles,  California,  July  18, 1916. 

TRIPPET, 
U.  S.  District  Judge. 

[Endorsed]:  No.  B-65.  United  States  District 
Court,  Southern  District  of  California,  Southern 
Division.  Kellar-Thomason  Company,  Plaintiff, 
Appellee,  vs.  Snow  Manufacturing  Co.  et  al..  Defend- 
ants, Appellants.  In  Equity.  Order  Extending 
Time. 
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No.  .  lUnited  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit.  Order  Under  Rule  16 
Enlarging  Time  to  Oct,  22,  1916,  to  File  Record 
Thereof  and  to  Docket  Case.  Filed  Jul.  20,  1916. 
F.  D.  Monckton,  Clerk. 

In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

FRANK  P.  SNOW  and  FRANK  S.  LIVING- 
STON, Doing  Business  as  Partners  Under 
the  Name  of  SNOW  MANUFACTURING 
COMPANY, 

Appellants, 
vs. 

KELLAR-THOMASON  COMPANY, 

Appellees. 

Order  Extending  Time  to  December  31, 1916,  to  File 

Record  and  Docket  Cause. 

Good    cause    appearing    therefor,    it    is    hereby 

ordered  that  the  time  of  appellant  within  which  to 
file  record  and  docket  cause  in  the  above-entitled 

court  be,  and  the  same  hereby  is  extended  to  and  in- 

(iluding  the  31st  day  of  December,  1916. 

TRIPPET, 

Judge. 

Dated  October  18th,  1916. 

[Endorsed]:    No.    .     United    States    Circuit 

Court  of  Appeals,  for  the  Ninth  Circuit.  Frank  P. 
Snow,  and  Frank  S.  Livingston,  Doing  Business  as 
Partners  Under  the  Name  of  Snow  Manufacturing 
Company,  Appellants,   vs.   Kellar-Thomason   Com- 
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pany,  Appellees.     Order  Extending  Time  to   File 
Record  and  Docket  Cause  to  Dec.  31,  1916. 

No.  2893.  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit.  Two  Orders  Under 
Rule  16  Enlarging  Time  to  Dec.  31, 1916,  to  File  Rec- 
ord Thereof  and  to  Docket  Case,  Refiled  Dec.  14, 
1916.     F.  D.  Monckton,  Clerk. 


No.  2893. 


United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CHRCUIT. 


Frank  P.  Snow,  et  al., 

Appellants, 

VS' 

Kellar-Thomason  Company, 

Appellee. 


APPELLANTS*  OPENING  BRIEF. 


ii    ,   t  M  %^  ^«.^  Fredi^rick  S.  Lyon, 

FEB  1  -  1917  Solicitor  for  Appellants. 

F,  J.  Monckton, 

Clerk. 
Parker  ft  Stone  Co..  Law  Printers,  228  New  High  St..  Lo*  Angelei.  CaL 
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United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIROXJIT. 


Frank  P.  Snow,  et  al., 

Appellants, 

Kellar-Thomason  Company, 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 

This  is  an  appeal  from  an  interlocutory  decree  by 
the  United  States  District  Court  for  the  Southern 
District  of  California,  granting  an  injunction  restrain- 
ing appellants  from  infringing  a  certain  patent. 

This  case  was  tried  in  open  court  before  the  Hon. 
Wm.  C.  Van  Fleet,  sitting  by  special  assignment. 

In  this  brief  the  parties  will  be  referred  to  as  plain- 
tiff and  defendants. 

The  bill  of  complaint  is  in  the  usual  form,  alleging 
the  grant  and  issuance  of  the  patent  in  suit  and  its 
infringement  by  defendants. 

The  answer  denies  the  patentable  novelty  of  the 
alleged  invention  and  denies  infringement. 
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The  patent  in  suit,  No.   1,016,159,  ^^^s  granted  on 

January  30,  191 2,  upon  the  alleged  invention  of  a  new 

and  useful  improvement  in  irrigating  connection.     The 

specification  of  the  patent  states: 

'Tn  irrigating  systems  pipes,  such  as  vitrified 
pipes,  are  frequently  used,  and  on  the  end  of  the 
pipe  a  gate  or  valve  is  ])laced  to  control  the  flow 
of  the  water  through  the  pipe.  These  pipes  are 
of  a  simple  form  and  constructed  in  sections  so 
that  the  end  of  one  section  fits  into  the  mouth  of 
the  next  section.  For  this  reason  the  end  of  the 
pipe  is  perfectly  plain  and  of  cylindrical  form  and 
on  this  account  is  not  well  adapted  for  attaching 
a  gate  or  valve  constructed  of  metal. 

"The  object  of  this  invention  is  to  provide  im- 
proved means  for  attaching  a  gate  or  valve  to  the 
end  of  such  a  pipe.'' 

It  is  thus  seen  that  the  object  of  the  invention  is 
not  to  provide  a  novel  construction  of  an  irrigating 
connection  or  gate  or  valve,  but  a  novel  or  improved 
means  for  attaching  a  gate  or  valve  to  the  pipe  of  the 
pipe  line. 

The  first  question  is,  "What  is  this  improved  means 
for  attaching?"  Plaintifif's  expert  says,  "The  cementi- 
tious  filler  comprising  the  means  to  hold  the  gate  on." 
[Transcript,  last  line  page  95,  testimony  Mr.  Martin.] 

It  is  not  pretended  by  any  of  the  witnesses  on  behalf 
of  plaintiff  that  there  was  any  invention  in  the  par- 
ticular construction  of  pipe  or  valve  or  gate.  In  fact, 
the  patent  in  suit  admits  that  "The  specific  construc- 
tion of  the  gate  is  immaterial  for  the  purpose  of  this 
invention,  however,  except  that  the  invention  is  ap- 
plicable to  gates  having  a  face  plate  6  as  described." 
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The  inventor,  George  E.  Kellar,  testifyinc^  on  behalf 
of  the  plaintiff,  admits  that  the  ^ate  shown  in  the 
patent  is  the  gate  which  they  had  in  use  prior  to  the 
invention.  He  says :  **But  I  conceived  the  idea  of 
attaching  that  gate  by  means  of  flange  and  this 
cementitious  filler."  [Transcript  page  31.]  He  admits 
that  long  prior  to  this  he  had  been  familiar  with 
cement.    He  says: 

"I  knew  the  value  of  cement  as  a  means  of 
holding  the  tw^o  parts  together,  and  I  knew  that 
by  putting  in — filling  this  space  betw^een  the  flange 
and  pipe  with  this  cementitious  filler — I  could 
hold  the  gate  in  place.  That  will  hold  to  secure 
this  flange  to  the  end  of  the  pipe.  Now,  that  is 
the  essence  of  the  invention  as  I  understand  it." 
[Record  page  31.] 

"It  is  my  understanding  that  the  patent  merely 
covers  the  means  of  attaching  a  valve  or  gate  to 
the  end  of  a  pipe.  The  other  elements  there  were 
no  novelty  in.  The  only  novelty  we  claim  in  the 
combination  is  the  cementitious  filler,  together  with 
the  flange,  the  fl.ange  and  cementitious  filler  and 
that  flange  may  be  on  either  a  gate  or  a  valve." 
[Transcript  page  35.] 

As  we  shall  see  from  the  evidence,  it  is  conceded  by 
the  witnesses  on  behalf  of  the  complainant  that  there 
\vas  no  novelty  in  the  flange.  See,  for  example,  testi- 
mony of  Elmer  O.  Thomason,  record  page  42,  where 
he  says  that  the  flange  is  similar  in  function  to  the 
flange  of  the  ordinary  bell  and  spigot  joint  on  the  pipe; 
it  formed  the  annular  space  around  the  end  of  the 
pipe,   just  the  same,   and  the   cementitious   filler   was 
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used  between  the  two  identically  the  same  way.  The 
lenj^^th  or  dej^ree  of  flans^e  is  a  matter  of  jiid,2:ment. 
It  was  a  matter  of  experiment  when  we  started  in  with 
this  width  of  flange.  We  do  not  need  any  other  se- 
curing- means  beyond  cement. 

In  this  connection  it  should  he  noted  that  Mr. 
Thomason  also  testifies  [Record  page  39]  :  "Many 
years  prior  to  this  invention  I  knew  of  clay  water  pipes 
filled  with  cement  between  the  flange  and  the  end  of 
the  other  pipe." 

Mr.  Thomason  says  in  regard  to  the  invention  of 
the  patent  in  suit : 

"The  essential  feature  in  this  patent  is  the  flange 
as  a  means  of  attaching  the  valve  or  gate  to  the 
end  of  a  concrete  pipe,  or  other  kind  of  pipe;  it 
might  be  vitrified,  the  flange  allowing  the  annular 
s]ydQQ.  between  the  end  of  the  pipe  and  the  inside 
of  this  flange  to  be  filled  with  a  cementitious 
filler."     [Record  page  37.] 

From  the  testimony  it  is  thus  clearly  deduced  that 
plaintiff's  theory  is  that  the  "invention,"  if  any,  resides 
solely  in  the  alleged  discovery  and  demonstration  that 
an  iron  valve  could  be  secured  to  the  end  of  a  cement 
pipe  without  any  anchors  or  bolts  or  clamps,  or  any- 
thing of  that  sort.  [Testimony  of  Mr.  Thomason, 
Record  page  38.] 

George  C.  Martin,  manager  of  the  ])laintifif  com- 
pany, a  lawyer,  who  testifies  he  has  spent  about  sixteen 
years  in  the  practice  of  patent  law,  says :  "Now,  the 
point  is  that  the  inventors  who  manufactured  them  did 
not,  in  fact,  conceive  that  cement  would  hold  as  a  filler 
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without  some  additional  means  until  Mr.  Kellar's  in- 
vention."    [Record  pa^e  9.] 

The  patent  in  suit,  therefore,  is  not  claimed  to  dis- 
close the  invention  residing-  in  any  particular  or  novel 
construction  of  irrigating-  pipe  or  irrigating  valve  or 
irrigating  gate.  There  is  nothing  in  any  of  the  details 
of  construction  of  these  parts  which  was  new  or  novel, 
either  alone  or  in  combination  with  one  another.  This 
is  also  shown  to  be  the  fact  by  reference  to  the  patent 
to  Seitz,  record  pages  129-133. 
Mr.  Martin  testifies  that: 

"The  patent,  therefore,  simply  covers  the  com- 
l)ination  of  a  cementitious  filler  with  a  flange  at 
the  end  of  a  pipe  and  the  opening,  and  a  con- 
venient means  of  closing  it.  In  other  words,  it 
has  a  means  for  attaching,  and  this  cementitious 
substance  has  a  means  for  attaching  the  valve  and 
a  gate  where  one — where  the  gate  or  valve  ends 
the  line."     [Record  page  46.] 

It  is  proper  to  call  attention  at  this  point  to  the  fact 
that  although  the  drawings  of  the  patent  show  and  the 
specification  describes  the  flange  15  as  a  part  of  the 
ring  12  and  the  casting  6  as  a  plate  formed  separate 
from  the  ring  12  and  fastened  thereto  by  bolts,  rivets 
or  "suitable  fastening  means" — in  practice  these  are 
cast  integral.  What  is  termed  the  plate  6  merely  forms 
the  conventional  seat  for  a  slide  valve.  No  novelty 
is  claimed  for  or  existed  in  this.  The  specification  of 
the  patent  recognizes  this  and  says : 

"This  gate  5  may  be  of  any  suitable  construc- 
tion comprising  a  face  plate  6  having  an  opening  7 
therethrough,  around  the  edge  of  which  a  suitable 
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seat  8  is  formed  for  the  disk  9  of  the  ^ate.  The 
specific  construction  of  the  .^ate  is  immaterial  for 
the  purpose  of  this  invention,  however,  excei)t  that 
the  invention  is  applicable  to  gates  having  a  face 
plate  6  as  described." 

From  the  face  of  the  patent,  as  well  as  from  the 
testimony  of  plaintiff's  witnesses,  it  is  clear  that  any 
invention  resided  in  the  use  of  the  **means"  (a  cementi- 
tious  filler)  to  adhere  to  the  surfaces  of  the  flange  of 
one  part  and  the  periphery  of  the  other  part  and  hold 
them  in  fixed  relation  to  one  another,  at  the  same 
time  making  a  water-tight  joint.  This  "inventive 
thought,"  whether  new  or  old,  resided  not  in  the  j^ar- 
ticular  form  of  the  two  pieces  of  pipe,  pieces  of  irri- 
gating system,  or  pipe  and  valve  or  gate,  but  in  these 
"improved  means  for  attaching"  these  two  parts  to- 
gether, i.  e.,  the  cement  filler. 

That  it  was  old  and  well  known,  long  prior  to  Mr. 
Kellar's  supposed  invention,  to  join  pieces  of  drain  or 
sewer  pipes  together  by  means  of  a  cementitious  filler 
is  shown  by  the  patent  to  Jackson,  number  927,353, 
dated  July  6,  1909.  [Record  pages  134-136.]  See 
lines  64-66  of  Jackson's  specification  where  he  says  the 
space  between  the  bell  or  flange  of  one  end  of  the  pipe 
and  the  periphery  of  the  other  is  filled  with  cement  H 
and  that  this  cement  flows  in  around  the  spigot  end 
of  the  pipe  section  "to  firmly  hold  the  same  in  th(* 
socket." 

The  patent  to  Hassell,  number  318,616,  granted  May 
26th,  1885,  refers  to  joints  for  pipes  for  water,  gas, 
etc.     [Record  pages  112-113.]     The  flange  B  extends 
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over  the  peripher}-  of  the  end  of  the  adjoining-  pipe 
section  and  forms  a  recess  in  which  the  cementitious 
filler  F',  "of  Portland  or  other  cement,"  is  cast  and 
this  rinfv  or  band  or  filler  F'  of  Portland  or  other 
cement  is  the  only  thini^  which  holds  the  two  pipe 
sections  together. 

It  w^ould  be  amazinofly  strange  that  one  skilled  in 
such  art  should  cast  such  a  ring  or  filler  F'  of  cement 
in  between  the  surface  of  such  flange  and  the  surface 
of  the  periphery  of  the  pipe  section  and  not  ascertain 
that  such  cement  will  adhere  to  the  pipes  and  hold  them 
together!  Any  user  of  Mr.  Jackson's  device  must 
understand  this  and  must  ascertain  it  from  the  em- 
ployment of  his  device.  If  not,  why  not?  Is  it  be- 
cause the  Jackson  patent  does  not  describe  how  to  com- 
pound the  cement  filler?  Is  it  because  the  Jackson 
specification  does  not  teach  that  such  cement  filler  is 
to  be  of  practically  pure  cement,  mixed  with  water  to 
only  the  consistency  of  putty?  Is  it  for  the  reason 
that  the  Jackson  specification  does  not  state  that  the 
cement  filler  F'  is  not  to  be  mixed  in  the  proportions 
of  one  of  cement  and  one  of  sand?  If  any  of  these  be 
the  failure  of  the  Jackson  disclosure,  Mr.  Kellar's  dis- 
closure will  be  found  to  fail  in  the  same  respects,  as 
will  be  most  specifically  pointed  out. 

On  pages  107  and  no  of  the  record  appear  extracts 
from  the  "International  Library  of  Technology."  Fach 
of  the  drawings  [page  no]  illustrates  joints  between 
pipe  sections  made  by  a  cementitious  filler  filled  in  be- 
tAveen  a  flange  and  the  periphery  of  a  pipe  section.  If 
these  descriptions  and  these  showings  of  the  joint  and 
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filler  are  not  sufficient,  wherein  do  they  fail?  If 
''cement  mortar  mixed  1:1"  will  not  hold  the  pieces 
together  or  will  not  oive  a  water-tight  connection, 
wliat  kind  of  a  cementitions  filler  will? 

The  Worley  patent,  number  969,320,  granted  Sep- 
tember 6,  1910  [Record  pages  137-139],  absohitely 
depends  upon  the  filler  or  luting  of  cement  18  to  hold 
the  metal  collar  or  ring  i  and  the  concrete  pipe  2  to- 
gether and  forms  a  water-tight  joint  between  them. 
Mr.  Worley  certainly  knew  and  recognized  the  cement- 
ing of  these  pieces  together.  He  says  [Record  page 
138,  W'orley's  specification,  column  2,  lines  95-101] 
this  ''luting  of  cement  is  then  applied  around  the 
collar  and  against  the  end  of  the  pipe  2  so  as  to  cement 
the  collar  firmly  in  the  pipe/'  This  is  identically  the 
alleged  action  of  the  "cementitions''  filler  of  the  Kellar 
patent.  Does  Mr.  W'orley's  patent  fail  as  an  anticipa- 
tion because  he  does  not  more  fully  describe  how  to 
compound  his  luting  or  filler  of  cement?  Is  it  because 
the  workman  must  experiment  and  ascertain  how  to 
mix  cement  to  make  it  so  hold?  If  this  is  the  reason, 
we  shall  see  that  the  Kellar  description  is  even  more 
faulty  and  that  if  Mr.  Kellar  was  the  discoverer  of 
how  to  so  mix  a  filler  of  cement  as  to  make  it  cement 
to  pieces  of  iron  or  a  piece  of  iron  and  a  piece  of  con- 
crete together,  he  has  utterly  failed  to  disclose  how  to 
do  it,  and  he  has  failed  to  claim  his  discovery  of  how 
to  do  it. 

The  W'orley  patent  disclosure  difiFers  from  the  Kellar 
solely  in  the  formation  of  the  gate  or  valve,  and  the 
Worley  patent,  as  a  franchise  is  directed  to  ]\Ir.  Wor- 
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ley's  invention  of  a  specific  construction  of  .c^ate  valve. 
But  he  discloses  the  use  of  the  cementitious  filler  for 
joining^  his  gate  valve  to  the  end  of  the  pipe  by  means 
of  cementing  it  to  the  pipe. 

Clearly  these  prior  patents  and  publications  show 
that  the  use  of  cement  to  join  two  metallic  surfaces 
tog'ether,  or  to  join  a  metallic  surface  and  a  concrete 
surface  or  object,  was  old  and  well  known  lon^  prior 
to  Mr.  Kellar's  alleg-ed  invention.  Mr.  Thomason,  of 
the  plaintiff  company,  says :  "Many  years  prior  to 
this  invention  I  knew  of  clay  water  pipes  filled  with 
cement  between  the  flanp^e  and  the  end  of  the  other 
pipe."     [Record  page  39.] 

The  alleged  inventor,  Mr.  Kellar  [Record  page  31], 
admits  that  he  knew  the  value  of  cement  as  a  means 
of  holding  the  two  parts  together.  Mr.  Martin  says 
that  he  has  seen  pipes  that  have  been  placed  hundreds 
or  thousands  of  years  in  fact  with  joints  made  with 
cement.  He  also  positively  states  that  cement  itself 
is  not  new  as  a  means  for  forming  a  closure  between 
the  bell  and  the  spigot  end  of  the  pipe.  [Record 
page  46.] 

Mr.  Martin  says  that  the  novelty  of  the  patent  in 
suit  was  the  conception  that  cement  would  hold  as  a 
filler  without  additional  means  forming  a  mechanical 
holding  device.  [Record  page  96.]  This  was  not  new. 
The  patent  to  Hassell  [Record  page  113],  the  patent 
to  Worley  [Record  page  137I,  the  patent  to  Jackson 
[Record  page  134I,  the  patent  to  Wakefield  [Record 
page  126],  show  examples  of  a  cement  filler  alone  re- 
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lied  upon  to  make  the  joint  and  hold  the  two  pieces  in 
position  with  respect  to  each  other. 

The  patent  to  Buttorff  [Transcript  pag'es  140-143] 
shows  a  headgate  of  the  sHding  t^^pe  having-  the  same 
species  of  flans^e  and  the  same  cement  filler.  This 
Buttorff  patent  as  a  franchise  of  monopoly  is  directed 
to  improvements  in  the  construction  of  the  head<^ate 
itself  and  the  invention  is  not  directed  towards  means 
for  fastening^  the  headgate  on  the  line.  It  is  true  Mr. 
Buttorff  not  only  shows  and  describes  the  cement  or 
concrete  filler  27,  but  also  bolts  24  extending-  between 
lugs  23  on  the  flange  and  lugs  25  on  the  pipe.  It  is 
obvious,  however,  that  anyone  having  to  disconnect  a 
Buttorff  headgate  from  a  line  would  have  it  brought 
to  his  attention  (a  well  known  fact  of  common  knowl- 
edge as  proven  by  the  other  prior  patents)  that  this 
cement  filler  would  adhere  to  both  these  metal  parts 
and  must  be  chipped  off  in  order  to  remove  the  gate. 
This  Buttorff  patent,  taken  in  connection  with  the 
Worley  patent,  shows  absolute  want  of  invention, 
shows  mere  selection  on  the  part  of  Mr.  Kellar  and 
proves  conclusively  that  what  Mr.  Kellar  did  cannot 
rise  to  the  dignity  of  "invention"  as  distinguished  from 
mere  mechanical  skill  and  the  use  of  the  common 
knowledge  of  this  art. 

Clearly,  the  Kellar  patent  in  suit  cannot  be  sustained 
upon  any  theory  of  any  difference  between  the  cement 
filler  referred  to  therein  and  the  cement  filler  of  the 
prior  patents  or  of  the  "International  Library  of 
Technology"  drawings  and  description.  [Record  pages 
107-110.] 
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Particular  attention  is  called  to  the  fact  that  the 
Kellar  patent  does  not  in  any  manner  describe  or  set 
forth  the  composition  of  this  cementitions  filler.  It 
does  not  in  any  manner  teach  anyone  how  to  com- 
pound or  apply  the  same.  On  the  contrary,  the  theory 
of  the  specification  seems  to  be  that  a  cementitions 
filler  which  will  have  the  desired  effect  is  old  and  well 
known  in  the  art.  If  not,  the  patent  is  void  for  un- 
certainty, for  the  only  references  in  the  Kellar  patent 
to  this  cementitions  filler  are  in  column  2,  lines  66-72, 
and  in  the  claim.  All  that  is  contained  in  the  speci- 
fication or  description  is  that  "with  the  pipe  applied  to 
the  ^ate  in  this  position  T  fill  this  annular  space  with 
a  filler  16  of  cement  or  a  similar  composition  which  is 
adapted  to  set  and  harden  in  place.  After  this  cement 
16  hardens  the  gate  will  be  found  to  be  securely  fast- 
ened to  the  pipe,  for  the  cement  attaches  itself  to  the 
outer  surface  of  a  pipe  and  the  inner  surface  of  the 
flange  15." 

If  the  invention  resided  in  any  particular  kind  of  a 
cement  filler,  "or  a  similar  composition,"  it  was  the 
duty  of  the  inventor,  Mr.  Kellar,  under  section  4888 
of  the  Revised  vStatutes,  to  file  in  the  patent  office  a 
"written  description  of  the  same  and  of  the  manner 
and  process  of  making,  constructing,  compounding 
and  using  it,  in  such  full,  clear,  concise  and  exact 
terms  as  to  enable  anyone  skilled  in  the  art  or  science 
to  which  it  pertains,  to  make,  construct,  compound  and 
use  the  same."  If  it  resided  in  anything  specific  or 
particular,  either  in  manner  of  mixing  the  filler  or  in 
the  ingredients  of  the  filler,  it  was  necessary  for  these 
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to  be  pointed  out  and  made  a  part  of  the  "claim"  of 
the  patent  under  section  4888  of  the  Revised  Statutes. 
Failing  in  this,  the  patent  was  void. 

In  re  Incandescent  Lamp  Patent,  159  U.  S.  465, 

474; 
Howard  v.  Detroit  Stove  Works,  150  U.  S.  164; 
Wood  V.  Underhill,  5  How.  i ; 
Tyler  v.  Boston,  7  Wall.  327; 
Mitchell  V.  Tilghman,  19  Wall.  287; 
Chemical  Rubber  Co.  v.  Raymond  Rubber  Co. 

(C.  C),  68  Fed.  570; 
Badische  Anilin  &  Soda  Fabrik  v.  Kalle  (C.  C), 

94  Fed.  163; 
Matheson  v.  Campbell,  78  Fed.  914; 
Panzl  V.  Battle  Island  Paper  Co.,  138  Fed.  48. 

The  patent  in  suit  is  void  for  want  of  invention,  for 
anticipation,  and  for  indefiniteness  and  uncertainty 
both  of  specification  and  claims  and  the  decree  should, 
therefore,  be  reversed. 

Frede^rick  S.  Lyon, 
Solicitor  for  Appellants. 
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APPELLEE'S  BRIEF 

Appellee  takes  the  liberty  of  suggesting  the  fol- 
lowing extracts  from  the  reporter's  notes  of  Judge 
Van  Fleet's  decision  as  containing  as  full  and  clear 
an  exposition  of  complainant's  case  in  the  lower 
Court  as  can  very  well  be  put  in  words: 

"The  whole  question  here  is  one  of  novelty. 
Does  the  device  disclose  invention?     *     *     * 

Now,  the  line,  in  any  art,  which  divides  inven- 
tion from  mere  mechanical  improvement  is  a 


shadowy  one  and  uncertain,  and  it  is  made  more 
uncertain  frequently  because  of  the  difference 
in  the  history  of  different  arts.  What  would  be 
invention  in  one  art  would  not  be  invention  in 
another,  by  reason  of  the  history  of  the  latter 
art.     *     *     * 

And  I  may  say  in  passing,  on  the  question  of 
the  suggested  simplicity  of  the  change  that  has 
been  produced  here,  that  that  is  no  indictment 
against  invention.  It  has  been  held  and  reiterat- 
ed that  simplicity  in  itself  is  rather  a  virtue  than 
otherwise.  A  thing  does  not  have  to  be  com- 
plicated in  order  to  give  one  the  benefit  of  a 
change  as  involving  invention.  It  may  be  ap- 
parently the  simplest  thing  in  the  world.     *     '■'' 

Now,  here  we  have  an  art  involved  in  this 
case  which  has  not  much  history  behind  it;  that 
is,  I  mean  the  particular  field  of  the  art  we  are 
dealing  with.  It  has  only  had  a  history  of  a  few 
years,  and  that  a  local  one.  And  yet  we  find 
that  in  the  progress  of  that  art,  although  in  its 
youth,  there  has  been  disclosed  an  effort  from 
the  very  first  to  accomplish  by  some  simple  and 
efficient  means  what  the  plaintiff's  device  here 
admittedly  does.  We  find  that  all  sorts  of  means 
and  methods  have  been  resorted  to  to  secure 
in  a  safe  and  efficient  way  to  the  end  of  the  pipe, 
where  pressure  is  bound  to  come,  valves  and 
gates  such  as  are  involved  here.  It  is  true  that 
we  find  in  the  art  the  use — and  it  is  old,  of 
course,  very  old — of  cementitious  filling  for  the 


joints  in  laying  pipe  lines.  But  I  think  the  his- 
tory of  the  art  disclosed  quite  distinctly  that 
that  element  has  not  been  used  for  the  purpose 
which  the  plaintiff's  device  disclosed.  It  was 
used  largely,  if  not  entirely  for  another  purpose. 
It  was  used  to  make  perfect  joints,  water-tight 
joints, — coupled,  of  course  necessarily,  with  the 
effect  that  would  follow  the  use  of  most  any 
sort  of  filling,  of,  to  a  certain  extent,  strengthen- 
ing the  joints,  strengthening  the  line;  but  we 
cannot  find  an  instance  prior  to  this  conception 
of  the  plaintiff  where  the  element  of  the  cementi- 
tious  filling  has  been  contemplated  not  only  for 
the  purpose  of  making  a  perfect  joint  but  as  the 
sole  reliance  for  the  resistance  of  pressure — and, 
as  the  evidence  tends  to  show,  a  very  high  degree 
of  pressure.    *     *     =!= 

Now,  I  think  that  the  device  in  question  in- 
volved inventive  thought  of  a  very  distinct 
order,  because  we  see  the  gropings  in  the  art 
for  means  to  accomplish  the  same  end  here 
sought — the  use  of  the  hook  and  the  bolt  and  the 
clamped  ring,  all  those  different  methods,  al- 
though they  were  employing  at  the  same  time 
the  use  of  cement,  but  for  a  different  purpose. 
No  thought  occurred  to  them,  apparently,  that 
they  could  depend  upon  the  use  of  cement  alone 
to  accomplish  the  object  which  they  were  seek- 
ing. It  seems  to  me  that  there  can  be  very  little 
question  that  we  must  accord  to  it  the  dignity 
of  invention.  I  have  no  doubt,  as  intimated,  as 
to  the  sufficiency  of  the  claim  in  the  patent,  and 


as  I  have  indicated,  I  think  it  involves  invention, 
that  it  involves  that  which  is  new  in  the  art — 
the  last  step,  as  it  has  been  termed.  That,  of 
course,  does  not  mean  the  last  step  that  will 
occur  in  the  art,  but  the  last  step  that  has  been 
exhibited  in  the  art  in  the  direction  in  which 
the  conception  points.  There  being  no  question 
raised  as  to  the  infringing  character  of  the  de- 
fendant's device,  the  decree  will  have  to  go  for 
the  plaintiff,  sustaining  his  patent  and  holding 
the  defendants  for  infringement;  and  it  may 
provide  for  hearing  before  a  Master  upon  the 
subject  of  any  damage  that  may  have  been  suf- 
fered.   The  usual  form  of  decree." 

The  printed  transcript  will  be  referred  to  as  "Tr." 

The  claim  of  the  patent  involved  is  as  follows: 

"A  gate  having  a  plate  with  an  opening 
through  which  water  may  flow,  a  pipe  having 
its  end  abutting  against  said  plate  adjacent  to 
said  opening,  said  plate  having  an  outwardly 
projecting  flange  encircling  the  end  of  said  pipe 
and  forming  an  annular  space  between  the  end 
of  said  pipe  and  said  flange,  and  a  cementitious 
filler  in  said  annular  space  securing  said  plate 
to  said  pipe.    (Tr.  p.  102,  lines  77  to  85) " 

Appellants'  statement  contained  in  the  middle  of 
page  4  of  his  brief  to  the  effect  that  the  invention  is 
not  to  provide  a  novel  construction,  is  really  not 
literally  a  fair  statement.    It  is  true  that  plaintiff's 
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invention  comprised  a  novel  means  for  attaching  a 
gate  and  valve,  but  according  to  the  apparent  mean- 
ing of  complainant's  patent  it  will  be  observed  that 
part  of  the  means  does  in  fact  consist  of  a  flange 
which,  in  itself,  is  part  of  the  gate  or  valve.  As  stat- 
ed by  witnesses,  it  is  immaterial  whether  this  flange 
is  cast  integral  with  a  valve  or  gate,  or  is  cast  separ- 
ately and  afterwards  made  a  part  of  a  valve  or  gate 
by  being  bolted,  rivetted  or  otherwise  attached  to 
the  gate.  When  so  attached  it  becomes  part  of  the 
gate  or  valve  and  as  such  part  it  is  distinctly  new. 
(Tr.  pp.  60-62.) 

The  extracts  from  the  testimony  of  the  witness 
Martin  quoted  in  the  paragraph  succeeding  the  para- 
graph referred  to  as  occurring  on  page  4  of  appel- 
lants^ brief,  would  be  fairer  if  more  of  the  answer 
of  the  witness  had  been  quoted.    The  witness  said: 

"Yes,  but  all  of  these  patents — for  instance, 
in  the  Crane,  they  are  good  examples,  and  in 
the  City  Water  Department,  and  so  forth,  are 
what  we  describe  in  the  art  and  in  commerce  as 
a  gate  valve;  that  is  a  by-pass  valve,  a  valve  in 
a  continuous  line,  a  bell  end  on  both  ends.  In  our 
patents,  there  must  be  several  elements  which 
are  absent  in  those  devices  because  we  have  a 
flange  and  opening,  a  pipe,  cementitious  filler, 
and  a  means  for  cutting  off  a  water  flow,  and 
the  cementitious  filler  comprising  the  means  to 
hold  the  gate  on,  which  is  not  the  case  with  a 


gate  valve,  because  it  remains  in  place  in  any 
event."    (Tr.  pp.  95,  96.) 

Appellants'  counsel  is  not  quite  correct  in  stating 
as  he  does  in  the  last  paragraph  on  page  5  of  his 
brief,  that  there  is  no  novelty  in  the  flange.  The 
testimony  of  witness  Thomason  referred  to  if  fully 
examined  will  develop  clearlv  the  lact  that  the  flange 
was  similiar  in  function  to  the  flange  of  the  original 
bell  and  spigot  joint  on  the  pipe,  but  there  was  a  dif- 
ference between  the  use  of  the  flange  to  connect 
joints  of  pipe  and  the  flange  to  attach  a  gate  or 
valve  to  a  pipe  line.  That  the  difference  lay  in  this 
"  that  it  was  used  to  cement — to  secure  a  valve  TO 
THE  END  OF  A  PIPE."    (Tr.  p.  42.) 

It  will  be  observed  throughout  the  testimony  from 
all  the  witnesses  and  from  an  examination  of  the  ex- 
hibits this  difference  between  securing  a  valve  or 
connection  in  a  continuous  line  where  it  would  be 
subjected  merely  to  a  disposition  of  the  water  to  leak 
and  at  the  end  of  a  line  where  the  disposition  is  not 
only  leakage  but  also  and  more  important  where  it 
would  be  subjected  to  the  tendency  of  the  pressure  of 
the  water  to  force  the  valve  or  gate  off  the  end  of  the 
pipe. 

Appellants'  own  expert,  engineer  Buckley  speak- 
ing of  the  Hassell  patent,  one  of  their  citations  said: 

"I  don't  think  I  would  say  that  this  joint,  as 
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shown  here,  could  be  compared  to  the  gate  as 
disclosed  in  the  plaintiff's  patent,  this  being 
purely  a  joint  in  a  pipe  line."    (Tr.  p.  68.) 

Mr.  Kellar  stated: 

"The  flange  employed  by  plaintiff  is  different 
from  other  bell  flanges  in  use  to  secure  articles 
to  pipes.  It  is  merely  a  straight  flange  without 
any  grooves  or  lugs,  or  anything  to  assist  the 
cement  to  hold  other  than  its  consistency.  (Tr. 
p.  34.) 

No  point  was  made  either  in  the  patent  or  in  the 
testimony  of  the  witnesses  during  the  trial  on  the 
question  of  what  mixture  of  cement  was  requisite 
or  desirable  or  necessary  for  attaching  the  valve 
or  gate  to  the  end  of  the  pipe.  The  importance  of 
any  particular  mixture  has  apparently  impressed 
appellants*  solicitor  with  more  vigor  than  it  has 
impressed  either  the  inventor,  the  patent  office  exam- 
iners or  any  of  complainant's  witnesses  who  are  fam- 
iliar with  the  use  of  these  valves. 

It  might  almost  be  suggested  that  the  Court  will 
take  judicial  notice  of  the  law  of  cement  reactions. 
Cement  always  mixes  with  water  or  mixes  with 
water  and  sand.  Almost  any  ratio  will  set  into  a 
hard  similitude  of  rock  in  sufficient  degree  to  comply 
with  the  term  "cementitious  filler."  Any  cement 
filler  with  any  compound  of  cement  and  sand  will 


serve  the  purpose  of  fastening  the  valve  to  the  pipe 
line.  Needless  to  say,  the  thinner  the  mixture  the 
less  secure  the  valve  will  be.  All  that  is  required  of 
the  artisan  is  the  exercise  of  some  judgment  in  com- 
pounding his  sand  and  his  cement  and  his  water. 
There  is  no  evidence  any  where,  and  there  could  be 
no  truthful  testimony  to  the  effect  that  any  partic- 
ular ratio  of  sand  and  cement  is  necessary  to  fulfill 
the  requirements  of  a  cementitious  filler  as  far  as 
this  patent  is  concerned. 

A  patent  is  not  subject  to  attack  for  uncertainty 
which  leaves  something  to  the  skill  of  the  persons 
applying  the  invention  when  sufficiently  definite  to 
guide  those  skilled  in  the  art  to  its  successful  appli- 
cation. 

Minerals  Separation  vs.  Hyde,  Ads.  Ops.  Oct. 
term  1916  p.  82,  citing: 

Mowry  vs.  Whitney,  14  Wall  620,  20  L.  Ed.  860. 

Ives  vs.  Hamilton,  92  U.  S.  426,  23  L.  Ed.  494. 

Carnegie  Steel  Co,  vs.  Cambria  Iron  Company, 
185  U.  S.  403,  436,  437,  46  L.  Ed.  968,  985,  986, 
22  Sup.  Ct.  Rep.  698. 

Appellants'  contention  that  it  was  well  known  that 
a  cementitious  filler  in  connection  with  a  flange 
would  serve  the  purpose  of  complainant's  device  is 
very  clearly  negated  by  each  and  every  one  of  ap- 
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pellants'  references  and  exhibits  in  the  case.    The 
very  first  patent  cited  by  appellants  reads: 

"This  pipe- joint  is  very  effective  when  the 
same  is  not  exposed  to  much  strain  or  pressure." 
(Tr.  p.  113,  lines  37-39.) 

In  the  Galvin  patent,  both  of  the  lower  cuts  show 
a  flange  for  the  insertion  of  a  pipe  and  both  of  these 
flanges  are  grooved  out  to  serve  as  a  binding  element. 
(Tr.  p.  115.)  And  so  on  through  each  and  all  of  the 
so  called  anticipatory  exhibits. 

It  will  be  made  apparent  from  even  a  cursory 
examination  that  all  of  the  builders,  patentors  and 
artisans  working  the  art  conceived  the  idea  prior  to 
plaintiff's  invention  that  a  cementitious  filler  alone 
would  not  be  sufficient  to  hold  on  a  valve  or  gate 
against  pressure.  The  inventor  was  the  first  to  con- 
ceive that  a  cementitious  filler  between  the  pipe  and 
the  smooth  flange  would  hold  the  valve  and  gate  in 
place  against  pressure  of  several  thousand  pounds 
exerted  against  the  full  face  of  the  valve,  (not  to  the 
spuare  inch.)    (Tr.  p.  47.) 

As  soon  as  plaintiff's  invention  was  placed  upon 
the  market  the  device  obtained  a  great  popularity, 
came  into  common  use  and  was  imitated  by  defend- 
ant, who  was  an  ex-employee  of  the  plaintiff  com- 
pany who  learned  how  to  make  this  valve  while  in 
the  employ  of  the  plaintiff  company  and  who  in  fact 


sought  to  avoid  infringement  of  it  by  changing  the 
curve  of  his  flange,  that  is  by  making  his  flange 
eleven  sided  instead  of  truly  circular  in  form.  (Tr. 
pp.  35,  36,  51.) 

"The  use  of  this  invention  grew  pretty  rapidly." 
Half  of  plaintiff's  "business  has  been  in  this  kind  of  a 
valve,  or  using  this  flange;  perhaps  $50,000  worth  a 
year."    (Mr.  Thomason  Tr.  p  40.) 

"Plaintiff  employs  about  fifty  men,  has  employed 
more  when  business  was  better.  It  has  about  an 
acre  and  a  half  in  factory  site.  The  manufacture  of 
the  device  in  question  is  one  of  their  main  lines. 
Their  best  year  was  estimated  1913  when  ten  or  fif- 
teen thousand  of  them  were  put  out  representing 
something  like  $40,000  to  $50,000."  (Mr.  Keller  Tr. 
p.  33.) 

Appellants'  solicitor  inquires  how  the  user  of 
the  Hassell  and  other  patents  on  joints  in  pipe-lines 
could  have  failed  to  discover  the  binding  qualities  of 
cement.  A  reason  is  suggested  in  one  of  appellant's 
own  citations,  "because  laborers  seldom  pack  the 
joint  full"  (Tr.  p.  107)  and  there  is  "liability  that  the 
cement  may  work  up  into  the  inside  of  the  pipe  and 
form  miniature  dams  against  the  flow"  (Tr.  p.  108.) 
The  skin  friction  of  the  earth  itself  is  sufficient  to 
hold  the  pipe  in  place.    (Tr.  p.  43.) 

The  very  fact  that  in  all  the  prior  devices  there 
were  other  means  besides  the  cementitious  filler  to 
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serve  as  an  attaching  means  in  a  continuous  pipe  line 
turned  away  the  mind  of  an  ordinary  man  from  the 
thought  of  using  cement  and  a  straight  flange  in 
looking  for  a  means  of  attachment  to  the  end  of  a 
pipe  line.  Not  only  would  the  thought  not  occur  to 
a  man  skilled  in  the  art  but  when  the  idea  was  pre- 
sented to  such  an  one  he  did  not  think  it  would  hold. 
The  following  is  quoted  from  the  cross-examina- 
tion of  defendants'  witness,  John  Mitten,  a  mechanic 
36  years  of  age  who  has  been  working  for  the  City 
Water  Department  of  Los  Angeles  for  10  years  as  a 
caulker,  a  pipe  man,  one  having  mechanical  skill  and 
the  use  of  the  common  knowledge  of  this  art: 

(Tr.  p.  92.)  "Q.  Did  you  ever  put  a  valve  with 
a  flange  shape  like  that  on  the  end  of  a  pipe? 
(Indicating  device.) 

A.  How  do  you  mean?  This  would  be  on  the 
valve,  do  you  mean? 

Q.  Yes,  put  your  pipe  on  the  inside  here,  have 
a  flange  in  this  shape. 

A.    No,  I  never  did. 

Q.  Would  you  think  that  would  hold  if  it  were 
placed  on  the  end  of  a  pipe  and  filled  in  with 
cement  here  a  half  an  inch  thick? 

Q.  BY  THE  COURT:  Do  you  think  it  would 
hold  under  pressure? 

A.  Well,  your  Honor,  it  would  depend  how 
much  pressure  would  be  on  that  pipe.  There  is 
an  awful  short  space  there  for  material  to  hold 
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there.  Even  lead  I  would  not  gamble  on  it  hold- 
ing five  minutes  on  a  joint  like  that. 

Q.    You  would  be  afraid  it  would  blow  off? 

A.  I  would  be  afraid  it  would  blow  off:  that 
is,  there  is  not  stock  enough  there — 

Q.  I  understand  what  you  mean,  there  is  not 
enough  hold. 

A.  The  majority  of  our  bells  are  four  inches 
or  four  and  a  half;  that  would  give  us  four  and 
one-half  inches  of  cement  or  lead;  and  we  can 
gamble  on  our  joints;  they  hold  pretty  good. 

RE-DIRECT  EXAMINATION 

By  MR.  SEVERANCE:  Q.  The  strength 
of  such  a  joint  would  depend  upon  the  size  of 
the  valve  and  the  amount  of  cement? 

A.  The  amount  of  cement  you  could  get  in 
there — 

Q.   Beg  pardon. 

A.  I  wouldn't  gamble  on  a  joint  like  that.  I 
wouldn't  recommend  it  at  all.  There  is  not 
enough  stock  to  hold  it  to  my  idea." 

Plaintiff's  device  is  not  a  thing  which  would  occur 
to  one  as  skilled  in  the  art  as  a  means  to  accomplish 
the  object  desired. 

Mr.  Thomason  testified: 

(Tr.  p.  38.)  "When  we  first  devised  this  plan 
of  securing  a  valve  to  the  end  of  a  pipe,  we  of- 


fered  it  for  sale  to  a  man  engaged  in  pipe  mak- 
ing. He  said,  That  won't  stay  on';  it  would  be 
blown  off  by  pressure ;  he  said,  'That  cement  will 
not  adhere  to  it,  that  infinitesimal  amount  of 
shrinkage  will  not  let  it  go  on.'  I  suggested  it 
to  one  of  the  best  cement  men  here  in  Los  An- 
geles; he  is  here  now;  you  would  know  him.  He 
said,  Tou  can't  secure  it  in  that  way.'  I  said  *I 
want  to  demonstrate  that  to  you.'  I  did.  And 
he  was  surprised  to  find  an  iron  valve  could  be 
secured  to  the  end  of  a  cement  pipe  without  any 
anchors  or  bolts  or  clamps,  or  anything  of  that 
sort.  We  found  that  none  of  the  men  engaged 
in  the  use  of  cement — engaged  in  the  manufact- 
ure of  pipe  that  believed  this  could  be  done;  I 
have  had  numbers  of  them  tell  me  it  couldn't  be 
done ;  the  discovery  was  made  rather  accidental- 

ly." 

Arthur  S.  Bent  testified: 

(Tr.  p.  64.)  "I  am  53  years  old;  I  live  in  Los 
Angeles;  am  a  contractor  in  concrete  construc- 
tion and  specialize  somewhat  in  concrete  pipe 
lines.  I  do  not  know  as  I  am  an  expert.  I  have 
done  a  good  deal  of  that  sort  of  work.  I  am 
familiar  with  cement;  and  pipe  connections — the 
pipe  consisting  of  cement  and  the  device  being 
of  metal  construction,  have  been  engaged  in  that 
line  of  construction  twenty-five  years.  My  rec- 
ollection is  that  my  impression  at  the  time  I  first 
knew  of  plaintiff's  device  No.  2,  it  would  not  suc- 
ceed because  I  thought  it  would  blow  off  under 
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any  considerable  pressure.  That  was  before  I 
had  seen  it  tested.  My  recollection  of  the  prior 
devices  without  remembering  them  in  detail  is 
they  were  all  of  a  sort  which  had  the  flange 
which  could  be  cemented  over  so  that  the  mould- 
er made  a  bond  over  the  iron.  The  moulder 
would  have  to  be  sheared  to  separate  them,  or 
else  to  have  ears  and  lugs  or  devices  of  that  sort 
which  could  be  physically  joined  to  the  pipe,  re- 
quiring something  more  than  a  straight  lift  to 
separate  them. 

Until  I  saw  plaintiff's  device,  I  don't  remember 
any  device  where  they  depended  upon  a  cemen- 
titious  filler  between  a  straight  flange  encircling 
the  end  of  the  pipe  and  the  pipe. 

CROSS-EXAMINATION 

The  reason  I  supposed  the  cement  was  not 
used  (Tr.  p.  65)  in  connection  with  the  iron,  was 
a  general  doubt  as  to  its  success.  We  always 
placed  our  ordinary  slide  gates  with  the  water 
pressure  against  the  gate,  but  since  then  I  have 
often  stuck  a  gate  right  on  with  the  water  pres- 
sure behind  it  and  had  it  hold.  Previous  to  some 
such  experience  as  this,  I  would  not  have  expect- 
ed it  to  stay. 

I  don't  think  I  ever  had  seen  a  cementitious 
filler  used  where  it  was  required  to  obtain  a  hold 
upon  the  iron  to  hold  it  on  the  pipe  up  to  the 
time  I  first  saw  something  of  this  sort.  I  don't 
know  whose  this  is,  but  a  cap  of  this  sort  was  the 
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first  time  I  had  seen  it  done.  I  thought  that  a 
device  of  this  sort  would  blow  off.  The  kind  I 
was  familiar  with  were  fastened  by  other  means, 
the  ears  and  lugs — the  devices  that  I  was  famil- 
iar with  at  that  time  had  some  protecting  iron 
or  an  arrangement  by  which  the  moulder  could 
come  up  over  the  iron  so  that  the  moulder  itself 
would  have  to  be  sheared.  It  is  hard  for  me  to 
remember  just  what  were  in  use  at  the  time  I 
first  saw  this.  I  remember  this  was  new  to  me 
and  I  expressed  some  doubt  as  to  whether  it 
would  succeed.  We  have  used  valves  of  various 
sorts  for  many  years,  the  moulder  fastening 
onto  the  iron  in  different  ways,  but  I  don't  recol- 
lect anywhere  there  was  nothing  to  prevent  a 
straight  lift,  except  the  bond  between  the  cement 
moulder  and  the  iron,  I  don't  remember  any." 

The  fact  that  in  the  prior  art  so  many  had  used 
other  means  to  bind  the  gateplate  to  the  pipe  and 
to  secure  the  joints  of  pipes  would  mislead  the 
ordinary  mind,  would  lead  one  away  from  de- 
pending on  cement  alone  in  such  a  combination  as  in 
plaintiff's  invention.  This  is  a  consideration  given 
weight  by  the  courts  in  determining  novelty. 

Hartford  vs.  Moore,  181  Fed.  134,  135. 

Potts  vs.  Cregor,  155  U.  S.  606,  39  L.  Ed.  279. 

Hohhs  vs.  Beach,180  U.  S.  388,  45  L.  Ed.  591. 

In  an  improvement  patent  such  as  this,  the  ad- 
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vantage  may  reside  in  the  ease  or  cheapness  of  man- 
ufacture. 

30  Cyc.  826. 

A  very  important  element  and  one  which  makes 
the  patent  commercially  valuable  is  the  "outward- 
ly projecting  flange  encircling  the  end  of  said  pipe 
and  forming  an  annular  space  between  the  end  of 
said  pipe  and  said  flange."    (Tr.  p.  102,  lines  80-83.) 

Mr.  Thomason  says  that  there  was  no  bead  on  the 
outer  flange,  none  on  this  at  all. 

"This  really — this  has  a  little  bit  of  flare  to  it. 
The  flare  is  merely  to  enable  the  moulder  in  the 
foundry  to  draw  it  out  of  the  sand.  The  flare 
on  the  outer  flange  has  this  effect  on  the  ease 
and  cheapness  of  manufacture,  we  don't  have  to 
use  any  core,  only  just  the  green  sand  proposi- 
tion."   (Tr.p.43.) 

This  form  of  construction  of  the  flange  without 
grooves,  beads  or  projections  of  any  kind  to  hinder 
its  being  drawn  out  of  the  sand  obviating  the  ne- 
cessity of  the  use  of  any  core,  is  the  same  in  defend- 
ants' commercial  device. 

Defendants'  counsel  cites  on  page  11  of  his  open- 
ing brief  the  patents  to  Hassell,  Worley,  Jackson, 
and  Wakefield  as  showing  "examples  of  a  cement 
filler  alone  relied  upon  to  make  a  joint  and  hold  the 
two  pieces  in  position  with  respect  to  each  other." 
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That  is  not  true.  Cement  alone  is  not  relied  upon 
in  any  of  these  patents.  There  were  always  other 
means. 

Defendants'  expert  Mr.  Buckley  testifies: 

HASSELL  PATENT  NO.  318,616: 

(Tr.  p.  68.)  "There  is  disclosed  here  what  is 
plainly  a  bell  and  spigot  connection  with  some 
novelty  of  filling,  that  is  the  only  thing  I  see  in 
this.    *    *     * 

I  don't  think  I  would  say  that  this  joint,  as 
shown  here,  could  be  compared  to  the  gate  as 
disclosed  in  the  plaintiff's  patent,  this  being 
purely  a  joint  in  a  pipe  line." 

ON  CROSS-EXAMINATION 

(Tr.  p.  81.)  "Q.  You  stated  on  your  direct 
examination  that  the  elements  of  the  Hassall 
claim,  Exhibit  "B",  were  a  flange  face  and  a 
filler.  What  other  elements  do  you  find  beside 
the  above  in  the  patent? 

A.  I  find  two  concentric  rings  described  in 
the  specification    *     *     *." 

(Tr.  p.  82.)  In  the  specification  as  to  whether 
the  pipe  joint  is  adapted  to  withstand  pressure: 
it  is  stated,  "This  pipe  joint  is  very  effective 
when  not  exposed  to  too  much  strain  or  pres- 
sure." 

(Tr.  p.  83.)  Exhibit  I,  the  WORLEY  patent, 
on  Line  16  refers  to  the  water  flowing  into  the 
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pipes,  and  Line  34  shows  that  the  device  is  to  be 
placed  on  the  inside  wall  of  a  ditch,  and  Line  75 
reads,  '**  *  *  so  as  to  prevent  water  from 
flowing  into  the  collar  from  the  ditch  or  other 
source  of  supply."  It  seems  very  plain  that  the 
device  is  intended  to  receive  water  from  the 
irrigating  ditch. 

Q.  BY  THE  COURT:  Well,  it  says,  "this 
luting  may  also  embed  the  posts  11  and  12  thus 
permanently  securing  the  collar  in  the  end  of 
the  concrete  pipe."  (Tr.  p.  84.)  What  is  meant 
by  the  term  "luting?" 

MR.  MONTGOMERY :  Luting  is  an  adhesive 
substance. 

A.  Claim  3.  These  wire  members  are  de- 
scribed as  being  bent  to  form  clamping  limbs, 
and  the  luting  is  desciibed  as  embedding  a  por- 
tion of  said  vdre  members  to  retain  the  collar  in 
place. 

This  patent  in  general  is  somewhat  similar  in 
its  method  of  permanently  securing  the  collar  to 
the  end  of  the  concrete  pipe,  to  the  method  as 
employed  by  Mr.  Kellar  that  was  described  yes- 
terday, where  a  collar  with  a  bead  around  the 
bottom  was  placed  on  the  inside  of  a  pipe." 

The  witness  here  refers  to  a  first  device  of 
plaintiff  that  was  not  successful.     (Tr.  p.  55.) 

(Tr.  p.  83.)  In  exhibit  H,  the  JACKSON  pat- 
ent, the  purpose  of  the  lugs  in  this  device  is 
primarily  to  center  the  spigot  end  in  the  bell. 

In  63,  it  says,  "The  lugs  C  also  are  provided 
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with  a  pocket  F  for  retaining  a  packing  of  hemp 
G  and  for  allowing  the  cement  H  to  flow  in 
around  the  spigot  end  of  the  pipe  section  to 
firmly  hold  the  same  in  the  socket." 

This  patent  is  significant  in  connection  with 
the  patent  in  suit,  to  a  limited  extent  only,  show- 
ing the  use  of  a  cement  filler  in  a  bell  and  spigot 
joint. 

(Tr.  p.  82.)  Exhibit  F,  the  WAKEFIELD  pat- 
ent, I  consider  (Tr.  p.  83.)  only  significant  in  con- 
nection with  the  patent  in  suit,  in  illustrating 
one  form  of  bell  and  spigot  joint.  There  is  a 
mechanical  lock  indicated  in  this,  independent  of 
the  filling  material." 

(Tr.  p.  74.)  "THE  WAKEFIELD  patent  has 
certain  structural  peculiarties.  It  appears  that 
the  bell  end,  as  shown  on  this  pipe,  is  provided 
with  a  broken  annular  groove  in  one  side  form- 
ing a  lock  for  the  spigot  end — a  mechanical 
lock." 

Reference  is  made  in  Appellants^  Opening  Brief 
page  7  to  the  Seitz  patent  as  showing  anticipation. 

In  this  appellants'  counsel  does  not  seem  to  agree 
with  appellants'  expert,  Mr.  Buckley,  who  said: 

(Tr.  p.  83.)  "Exhibit  'G',  the  Seitz  patent, 
according  to  the  specification,  the  gate  is  not  in- 
tended to  retain  water  in  the  pipe  it  is  intended 
to  resist  the  entry  of  water  into  the  pipe.  The 
binding  element  consists  of  four  bolts." 

(Tr.p,76.)    BY  THE  COURT:    The  specifica- 
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tions  here  call  for  for — cement  or  other  suitable 
packing  material.  I  would  hardly  say,  from  the 
specification  and  the  claim  here,  that  the  so- 
called  packing  material  was  intended  as  a  hold- 
ing devise. 

THE  WITNESS :  I  think  that  inference  is  the 
one  that  I  did,  myself,  make.  It  is  to  make,  un- 
doubtedly, a  tight  joint. 

In  fact,  in  55  he  has  specified  cement  or  other 
suitable  packing  material  for  the  purpose  of 
making  a  water  tight  joint;  hence,  he  apparent- 
ly rehes  on  the  bolts  for  strength. 

(Tr.  p.  72.)  THE  COURT:  Yes,  it  would  in- 
dicate that  it  must  have  been. 

Q.  BY  MR.  SEVERANCE:  Would  the  cem- 
entitious  filler  and  water  tight  connection  have 
had  any  degree  of  holding  effect  upon  the  parts 
most  in  need? 

A.  It  might  easily  be  quite  sufficient  for  the 
purpose,  although  not  anticipated  by  the  invent- 
or. 

As  to  the  Buttorff  patent  referred  to  in  appellants* 
Opening  Brief  page  12,  defendants'  expert  Mr.  Buck- 
ley testified: 

(Tr.  p.  84.)  "Q.  Exhibit  'J'  I  believe  is  the 
Buttorff  patent.  Is  this  gate  designed  to  retain 
water  in  the  pipe,  or  to  receive  it  from  a  ditch 
or  canal? 

A.    I  think  it  would  perform  either  function. 
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Q.  What  was  it  designed  for?  What  was  the 
patent  claimed  for? 

A.  I  find  in  15,  *My  invention  relates,  general- 
ly speaking,  to  improvements  in  flood  gates, 
adapted  to  control  the  flow  of  water  from  an  ir- 
rigating ditch  or  canal  to  a  lateral  or  branch 
ditch  which  supplies  the  consumer  with  a  pre- 
determined quantity  of  water/ 

THE  COURT:  This  really  is  in  the  nature  of 
a  measuring  gate. 

A.    That  is  practically  what  it  is." 

Previously  he  had  testified  as  follows : 

(Tr.  p.  73.)  "There  is  an  additional  element 
in  the  Buttorff  patent  in  the  bolts  which  con- 
nect the  plate,  having  a  rearwardly  project- 
ing flange  to  the  pipe.  These  bolts  extend  from 
inwardly  projecting  lugs  in  the  annular  space 
between  the  pipe  and  the  interior  of  the  flange, 
and  other  lugs  attached  to  the  pipe  itself. 

Q.  (By  the  COURT.)  They  perform  appar- 
ently a  similiar  function  to  that  found  in  the 
Seitz  patent? 

A.  I  don't  think  so,  your  Honor,  because  the 
structure  of  this  plate  and  the  attached  or  in- 
tegral flange,  together  with  the  character  of 
pipe  that  is  shown,  would  in  itself  be  such  that  if 
the  annular  space  were  filled  with  cement  it 
would  be  impossible  to  remove  the  gate  from  the 
end  of  such  a  pipe.  My  impression  would  be 
merely  to  hold  the  gate  in  place  while  the  ce- 
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ment  was  being  put  in  place,  my  impression  be- 
ing based  on  the  obvious  fact  that  such  a  cement 
filling  would  provide  a  connection  of  very  great 
strength. 

By  the  COURT :  I  couldn't  concur  in  that  con- 
(Tr.  p.  74.)  struction;  there  is  too  much  strength 
in  that  construction-apparent  strength  for  a 
mere  temporary  purpose  such  as  would  be  sub- 
served by  holding  it  in  place.  I  would  be  in- 
clined to  say  they  were  intended  for  strength  in 
the  annular  filling  there  for  a  tight  joint. 

A.  It  may  have  been  the  inventor's  intention, 
Your  Honor." 

(Tr.  p.  78.)  "By  the  COURT:  The  witness 
gave  it  as  his  judgment  yesterday,  in  refer- 
ring to  this  particular  device,  that  that  bolt  con- 
nection was  made  for  temporary  stay  while  the 
cement  was  setting. 

MR.  SEVERANCE:  Yes  that  was  suggest- 
ed. 

The  COURT:  In  that  I  couldn't  agree  with 
him. 

MR.  SEVERANCE:  You  couldn't?  Well, 
possibly  not — 

The  COURT:  Because  I  do  not  think  that  the 
general  structure,  and  for  the  very  reasons  that 
have  been  suggested  by  the  witness  himself,  that 
would  call  for  any  necessity  for  a  temporary 
stay;  I  think  they  were  intended  for  additional 
strength. 

The  WITNESS:    They  may  have  been  so  in- 
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tended  by  the  inventor.  I  merely  expressed  the 
opinion,  however,  that  they  were  wholly  unnec- 
essary in  view  of  the  excessive  strength  of  such 
a  joint." 

Appellants*  counsel  suggests  that  any  one  having 
to  disconnect  the  Buttorff  headgate  from  a  line 
would  have  it  brought  to  his  attention  that  the  ce- 
ment filler  would  adhere  to  both  these  metal  parts 
and  must  be  chipped  off  in  order  to  remove  the  gate. 
That  is  not  probable  because  of  the  peculiar  con- 
struction of  the  Buttorff  flange  forming,  as  the  de- 
fendants* expert  says,  a  mechanical  lock.  To  break 
cement  locked  behind  a  slanting  flange  would  not 
suggest  that  there  would  be  sufficient  strength  in 
the  cement  alone  to  hold  a  straight  flange  against 
water  pressure. 

There  is  considerable  testimony  in  the  transcript 
as  to  plaintiff's  unsuccessful  efforts  to  accomplish 
the  result  which  has  been  accomplished  by  the  de- 
vice covered  by  the  patent  in  suit,  (Mr.  Thomason, 
Tr.  p.  40,  Mr.  Martin,  Tr.  pp.  55,  56)  and  as  to  the 
study  and  experimenting  done  by  the  inventor  and 
his  associate  before  as  he  says  he  developed  some- 
thing he  "felt  like  was  worth  patenting,  and  made 
application  and  secured  one  patent  as  referred  to 
here,  the  one  we  have  before  us.  *  *  *  and  all 
these  years  I  have  been  studying  and  experimenting 
in  different  ways  along  that  line."    (Tr.  p.  30.) 
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In  Gandy  vs.  Main  Belting  Co.,  1/fS  U.S.  586, 
36  Law.  Ed.  ^7<?  the  court  says: 

"In  view  of  the  fact  that  previous  attempts, 
of  which  there  appear  to  have  been  several,  to 
make  a  practical  canvas  belt  had  been  failures, 
and  that  Gandy  had  been  experimenting  with 
the  subject  for  several  years  before  he  discov- 
ered that  a  change  was  necessary  in  the  struc- 
ture of  the  canvas  itself,  we  do  not  think  his  im- 
provement is  a  change  in  degree  only,  or  such 
an  one  as  would  have  occurred  to  an  ordinary 
mechanic,  and  our  opinion  is  that  it  does  involve 
an  exercise  of  the  inventive  faculty.  The  change 
is  such  as  would  only  have  occurred  to  one  fa- 
miliar, not  alone  with  the  impossibility  of  mak- 
ing a  practical  belt  out  of  the  ordinary  canvas, 
but  to  one  who  had  bestowed  considerable 
thought  upon  the  method  of  overcoming  the 
difficulty." 

There  was  a  demand  for  some  contrivance  which, 
without  clamps,  bands,  collars,  anchor  bolts,  eye- 
bolts,  lag  bolts,  plain  bolts,  nuts,  screws,  lugs,  ears, 
beads,  grooves  or  other  means,  without  reducing  the 
size  of  the  pipe,  would  attach  an  irrigating  valve  or 
gate  to  the  end  of  a  stand-pipe  in  the  field  and  thus 
control  the  flow  of  water  in  irrigation  and  as  a  hy- 
drant. 

Mr.  Keller  says  there  was  a  demand  for  something 
to  secure  these  gates  to  the  end  of  the  pipe.    Many 
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times  the  latter  ended  at  a  street,  and  it  was  desired 
— or  at  a  arroyo,  or  ravine  or  something  like  that 
where  they  wanted  to  drain  out  the  pipe.    (Tr.  p.  31.) 

Mr.  Thomason  stated: 

(Tr.  p.  40.)  "There  was  a  demand  for  such  a 
thing.  It  was  necessary  to  have  some  means  of 
closing  the  pipe  end  of  a  stand-pipe  in  a  field  to 
shut  the  water  off,  and  then  it  could  be  used  to 
open  it  to  let  it  flow  again,  and  we  used  the 
other  kinds  of  valves  I  have  just  described,  but 
it  gave  a  great  deal  of  trouble,  in  being  forced 
off  by  water  pressure,  in  being  on  end  in  that 
manner,  so  there  was  a  good  deal  of  demand." 

Mr.  Martin  stated : 

(Tr.  p.  52.)  "It  should  be  understood  that 
when  farmers  and  ranchers  commence  to  irri- 
gate by  underground  (Tr.  p.  53)  pipe  systems, 
there  grew  a  need  for  some  devices  which  had 
never  before  existed  in  any  art.  Hydrants  and 
water  distributing  means  were  quite  old,  but 
were  expensive.  For  instance,  this  valve,  which 
weights,  say  22  pounds  now  sells  for  about  $5. 
That,  to  the  consumer  the  requirement  was  for 
a  cheap  appliance,  easy  to  attach,  which  did  not 
require  a  plumber  nor  an  expert  to  fasten  onto 
a  system,  and  which  at  the  same  time  would  en- 
able the  rancher  to  control  the  flow  of  water." 

Supplying  a  long  felt  want  tends  to  establish  the 
invention  as  novel.   30  Cyc.  862. 
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The  testimony  of  Messrs,  Thomason,  Martin  and 
Bent,  men  whose  business  and  experience  were 
adapted  to  bring  to  them  a  knowledge  of  all  improve- 
ments therein,  that  no  such  improvement  as  covered 
by  the  patent  had  come  to  their  knowledge  is  evi- 
dence of  its  novelty.    30  Cyc.  843. 

Mr.  Thomason  testified: 

(Tr.  p.  40.)  "Prior  to  this  invention  there  was 
nothing  so  far  as  anything  previously  used  was 
concerned,  that  suggested  to  me  as  a  practical 
manufacturer  that  this  flange  could  be  put  on 
the  outside,  encircling  the  end  of  the  pipe,  with 
an  annular  space  between,  and  held  there  by  a 
cementitious  filler.  We  had  never  seen  anything 
like  this  up  to  the  time  we  used  it." 

Mr.  Bent  testified: 

(Tr.  p.  64.)  "Until  I  saw  plaintiff's  device  I 
don't  remember  any  device  where  they  depend- 
ed upon  a  cementitious  filler  between  a  straight 
flange  encircling  the  end  of  the  pipe  and  the 
pipe." 

Mr.  Martin  testified: 

(Tr.  p.  58.)  "Q.  BY  THE  COURT:  I  would 
like  to  ask  the  witness  a  question.  I  don't  think 
you  testified,  you  have  stated  your  familiarity 
with  the  prior  art  for  a  considerable  number  of 
years, — what  have  you  to  say  with  reterence  to 
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the  plaintiff's  device  as  being  the  first  applica- 
tion of  the  principle  embodied  there  (Tr.  p.  59) 
in  the  art  of  holding  the  valve  or  gate  in  the  po- 
sition that  his  patent  calls  for. 

A.  I  have  examined  all  of  the  patents  in  the 
Patent  Office  on  this  art  of  valves  and  gates, 
numbering  something  like  six  thousand.  I  think 
I  have  had  and  looked  over  every  patent  in  any 
water  distributing  system,  and  as  far  as  I  know, 
this  is  the  first,  and  until  plaintiff's  use,  the 
only  use  that  I  have  ever  seen  or  ever  heard  of, 
either  in  the  patented  art  or  in  the  prior  art, 
where  a  cementitious  filler  alone  was  depended 
on  to  hold  a  gate  or  valve  on  the  end  of  a 
pipe  under  the  water  presure,  or  in  any  other 
art." 

ON  CROSS  EXAMINATION. 

(Tr.  p.  60.)  "Where  this  flange  and  annular 
space  and  cementitious  filler  are  used  with  a 
plate,  they  are  absolutely  new;  where  they  are 
used  in  continuation  of  a  pipe  line,  they  are  not 
new,  because  I  have  seen  pipe  lines  in  Pompeii 
that  have  been  there  thousands  of  years.  That 
plate  has  a  very  important  function,  because 
that  plate  is  what  holds  the  head  of  the  water. 
Where  you  have  just  the  flange  ring,  or  the 
flange  and  the  spigot  end  in  a  continuous  pipe 
line,  you  don't  have  any  head  of  water  against 
it.  Where  you  have  a  plate  you  do  have  a 
head  of  water." 


— 2S- 

Mr.  Buckley,  defendants'  expert,  said  on  recross- 
examination : 

(Tr.  p.  88.)  "J  don't  remember  having  seen 
a  concrete  pipe  with  a  metal  flange  connected 
by  means  of  a  cementitious  filler  alone  before 
the  patent  in  suit." 

In  view  of  the  new  and  additional  use  of 
an  old  element  and  the  elimination  in  plain- 
tiff's device  of  all  other  means  of  attachment  ex- 
cept the  straight  flange  and  cementitious  filler,  and 
in  view  of  the  simplicity  of  the  present  device,  its 
ease  and  economy  of  manufacture,  its  cheapness  to 
the  comsumer,  resulting  from  study  and  experi- 
ments, some  of  them  unsuccessful,  an  improvement 
not  known  or  conceived  of  by  those  who  were  Ukely 
to  know,  and  filling  a  long  felt  want,  we  have  here 
what  the  Court  spoke  of  as  a  device  involving  "inven- 
tive thought  of  a  very  distinct  order  *  *  *  the  last 
step  as  it  has  been  termed." 

The  decree  should  be  affirmed. 

Respectfully  submitted, 

CHARLES  C.  MONTGOMERY 

Solicitor  for  Appellee, 


1 


